Lorinda Ann Broadwater v. State of Maryland, No. 123, Sept. Term 2006.

CRIMINAL LAW - WAIVER OF RIGHT TO COUNSEL - MARYLAND RULE 4-215(a) MAY
BE SATISFIED WHERE A DEFENDANT, WHO PRAY SA JURY TRIAL IN THE DISTRICT
COURT, THUS TRANSFERRING THE CASE TO THE CIRCUIT COURT, RECEIVES ALL
APPLICABLE ADVISEMENTS AND INQUIRIES, ALBEIT IN A PIECEMEAL AND
CUMULATIVE FASHION ACROSS MULTIPLE APPEARANCESIN THE DISTRICT AND
CIRCUIT COURT.

CRIMINAL LAW -WAIVER OF RIGHT TO COUNSEL -ABUSE OF DISCRETION - TRIAL
COURTDIDNOTABUSE ITSDISCRETION INFINDINGTHATDEFENDANT WAIVED BY
INACTIONHERRIGHT TOCOUNSEL WHERE THE RECORD SHOWSTHAT DEFENDANT
APPEARED WITHOUT COUNSEL NUMEROUS TIMES BEFORE THE COURT,
DEFENDANT DID NOT EVINCE ANY CONFUSION REGARDING HER RIGHTS ASTHE
RESULT OF THE METHOD OF RECEIVING THE ADVISEMENTS UNDER RULE 4-215(a),
THE TRIAL JUDGE INQUIRED INTO THE DEFENDANT’S REASON FOR APPEARING
WITHOUT COUNSEL, AND THE COURT DETERMINED THAT THE DEFENDANT’S
EXCUSE WASWITHOUT MERIT.
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Weissued awrit of certiorariin this caseto consider two questions: (1) whether the
Circuit Court for Frederick County was correctin finding that, asamatter of law, adefendant
inacriminal case may be held to have waived validly by inaction, pursuant to M aryland Rule
4-215(a) and (d), hisorher right to be represented by counsel wheretherequired preliminary
litany of advisements under (a) was provided to the defendant by various judges in a
piecemeal and cumulativefashion over the course of multiple appearancesbeforetheDistrict
Court and Circuit Court because the case was initiated in the District Court pursuant to that
court’s exclusive original jurisdiction and the defendant removed the case to the Circuit
Court by praying a jury trial; and (2) whether the Circuit Court abused its discretion by
findingthat LorindaAnn Broadwater, defendant bel ow and Petitioner here, waived her right
to counsel, despite her profferedexcusesfor failing to engage counsel ? The Court of Special
Appeals found no reversible error with the piecemeal approach to rendition of the litany of
Rule 4-215(a) advisements and concluded that the Circuit Court did not abuse its discretion
in finding that Broadw ater waived her right to counsel by inaction. For the reasons set forth

below, we affirm.

A.
Legal Context
The Sixth Amendment to the United States Constitution provides that, “[i]n all
criminal prosecutions, the accused shall enjoy theright . . .to beinformed of the nature and

cause of the accusation . . . and to have the Assistance of Counsel for his defence.” U.S.



CoNsT. amend. V1. Through the Fourteenth Amendment,* the duty to provide all criminal
defendants with counsel appliesto individual states because such provision is*“fundamental
and essential to afair trial.” Gideon v. Wainwright, 372 U.S. 335, 342, 83 S. Ct. 792, 795,
9 L.Ed.2d 799 (1963). Similarly, Article 21 of the Maryland Declaration of Rights states
“that in all criminal prosecutions, every man hath aright to be informed of the accusation
against him; to have a copy of the Indictment, or charge, in due time (if required) to prepare
for his defence; [and] to be allowed counsel.” MD. DECL. OF RIGHTS, art. 21. These
constitutional provisions “guarantee a right to counsel, including appointed counsel for an
indigent, inacriminal caseinvolvingincarceration.” Parrenv. State, 309 Md. 260, 262, 523
A.2d 597, 598 (1987) (quoting Rutherford v. Rutherford, 296 Md. 347, 357, 464 A.2d 228,
234 (1983)).

Aspart of theimplementation and protection of thisfundamental rightto counsel,> we

! Specifically, the Fourteenth Amendment, in pertinent part, provides:

No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property,
without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

U.S. CONST. amend. XIV.

2 See Parren v. State, 309 Md. 260, 263, 523 A.2d 597, 598 (1987) (explaining that
“the right to counsel is a fundamentd constitutional right, basic to our adversary system of
criminal judice”)



adopted M aryland Rule 4-215,° which explicates the method by which the right to counsel
may bewaived by those defendants wishing to represent themselves, the modalitiesby which
atrial judge may find that a criminal def endant waived implicitly hisor her right to counsel,
either by failure or refusal to obtain counsel, and the necessary litany of advisements that
must be given to all criminal defendants before any finding of express or implied waiver of

the right to be represented by counsel may be valid.* The Rule

® The Maryland Rules of Procedure havetheforce of law. MD. CONST., art.1V, § 18.

* Maryland Rule 4-215, in pertinent part, provides:

(a) First Appearance in Court Without Counsel. At the
defendant’s first appearance in court without counsel or when
the defendant appears in the District Court without counsel,
demands a jury trial, and the record does not disclose prior
compliance with this section by ajudge, the court shall:

(1) Make certain that the defendant has received

a copy of the charging document containing

notice as to the right to counsel.

(2) Inform the defendant of the right to counsel

and of the importance of assistance of counsel.

(3) Advise the defendant of the nature of the

charges in the charging document, and the

allowable penalties, including mandatory

penalties, if any.

(4) Conduct awaiver inquiry pursuant to section

(b) of thisRule if the defendant indicates adesire

to waive counsel.

(5) If trial is to be conducted on a subsequent

date, advise the defendant that if the defendant

appears for trial without counsel, the court could

determinethat the defendant waived counsel and

proceed to trial with the defendant unrepresented

by counsel.

(continued...)



“provides an orderly procedure to insurethat each criminal defendant appearing before the
court be represented by counsel, or, if heisnot, that he be advised of his Sixth Amendment
constitutional right to the assigance of counsel, aswell as his correl ative constitutional right
to self-representation.” Wright v. State, 48 Md. App. 185, 191, 425 A .2d 1385, 1388, cert.
denied, 290 Md. 724 (1981). Any decision to waive counsel (or to relinquish the right to
counsel through inaction) and represent oneself must be accompanied by a waiver inquiry
designed “to ensure that [the decision] is‘made with eyesopen’” and that the defendant has
undertakenwaiver in a“knowing andintelligent” fashion. State v. Brown, 342 Md. 404, 414,

676 A .2d 513, 518 (1996).

(...continued)

(d) Wai ver by Inaction - Circuit Court. If adefendant appears
in circuit court without counsel on the date set for hearing or
trial, indicates a desire to have counsel, and the record shows
compliance with section (a) of this Rule, either in a previous
appearanceinthecircuit court or in an appearanceinthe Digrict
Court inacasein which thedefendant demanded ajurytrial, the
court shall permit the defendant to explain the appearance
without counsel. If the court finds that there isa meritorious
reasonfor thedefendant’ sappearancewithout counsel, the court
shall continuethe action to alater time and advise the defendant
that if counsel does not enter an appearance by that time, the
action will proceed to trial with the defendant unrepresented by
counsel. If thecourt findsthat there isno meritorious reason for
the defendant’s appearance without counsel, the court may
determine that the defendant has waived counsel by failing or
refusing to obtain counsel and may proceed with the hearing or
trial.



Asathreshold requirement to finding avalid waiver of counsel by a defendant, atrial
judge first must find that all requisite Rule 4-215(a) advisements have been rendered
previously. Advisements (a)(1) through (3) are required to be given to a defendant upon his
or her first appearance in court without counsel, or when a defendant appears before the
District Court, demands a jury trial, and the record does not reflect prior satisfaction of the
required advisements. Advisements (a)(4) and (5), on the other hand, are contingent in that
they are required to be given only when a defendant expresses a desre to waive counsel or
when trial is to be conducted on a subsequent date, respectively. Md. Rule 4-215(a).

Subsections(b) through (e) of the Rule provide four separate modalities by which the
assistance of counsel may be waived. The right to counsel may be waived expressly, by
inaction in the District Court, by inaction in the Circuit Court, or by discharge of counsel.
If, upon the occurrence of one of the aforementioned events the record reflects that
subsection (@) has been fully satisfied, the trial court then must follow the directives of the
appropriate waiver modality before finding that a defendant waived his or her right to
counsel. A court may not find an effective waiver pursuant to (b)-(e) unless the record
demonstratescompliance with subsection (a). McCracken v. State, 150 Md. App. 330, 348,
820 A.2d 593, 604 (2003).

Because the right to counsel is a “basic, fundamental and subgantive right,” the
requirements of Maryland Rule 4-215 are “mandatory and must be complied with,

irrespective of the gravity of the crime charged, the type of plea entered, or the lack of an



affirmative showing of prejudice to the accused.” Taylor v. State, 20 Md. App. 404, 409,
411, 316 A.2d 296, 299, 300 (1974) (overturning a conviction where the defendant was not
informed of the allowable punishments and the usefulness of the assistance of counsel in
determiningavailable defenses before hewasfound to have waived his right to counsel); see
also State v. Bryan, 284 Md. 152, 155, 395 A.2d 475, 477 (1978) (explaining that the
Maryland Rules “are not guides to the practice of law but precise rubrics ‘established to
promote the orderly and efficient administration of justice’”). Strict, not substantial,
compliancewith the advisement and inquiry terms of the Rule isrequired in order to support
avalid waiver. Moten v. State, 339 Md. 407, 411, 663 A.2d 593, 596 (1995) (holding that
strict compliance with Rule 4-215 is mandatory and that a trial judg€ s failure to inform a
defendant of the allowable penalties for the offenses charged in the indictment cannot
constitute harmless error); Webb v. State, 144 Md. App. 729, 741, 742, 800 A.2d 42, 49
(2002) (finding a failure to comply with Rule 4-215 where the nature of the charges were
explained to the defendant by the State’s Attorney and not thetrial judge); Evans v. State, 84
Md. App. 573, 580, 581 A.2d 435, 438 (1990). A failure to comply with the Rule constitutes
reversible error. Moten, 339 Md. at 411, 663 A.2d at 596.
B.
The Facts of the Present Case
The facts materid to the issuesraised in Petitioner’s petition for certiorari are notin

dispute. On 25 June 2004, at approximately 2:00 a.m., Montgomery County Police Officer



James Geary, aresident of Frederick County, was driving home, northbound on Route 15in
Frederick County. Officer Geary observed a vehicle, with its headlights unlit, traveling
directly towards himin hislane of traffic. He swerved in order to avoid a head-on collision.
He subsequently called for assistance from Frederick County law enforcement personnel,
made aU-turn, and followed thevehicle. Ashepursued the vehicle, Officer Geary observed
the car narrowly miss other vehiclesin oncoming traffic and saw its headlights flickering on
and off. Eventually, the car pulled into the parking ot of atow nhouse development. Geary
approached the vehicle and identified Lorinda Ann Broadwater as the driver. She admitted
to him to drinking at a bar that night.

Within minutes, Frederick County Deputy Sheriff Chris Schreiner arrived on the
scene. He observed that Broadwater’s eyes were watery and bloodshot and that an odor of
alcohol emanated from her vehicle. He attempted to administer standard field sobriety teds,
but Broadwater, who had difficulty keeping her balance, could not perform the tests as
instructed. A preliminary breath test revealed that she had abreath alcohol content of .19.°
As aresult, Deputy Sheriff Schreiner placed Broadw ater under arrest.

L ater that same day, Broadwater wascharged intheDistrict Courtof Maryland, sitting

® Under M aryland law, an individual may not drive or attempt to drive any vehicle
while under the influence of alcohol or while impaired by alcohol. Maryland Code (1974,
2006 Repl. Vol.), Transportation Article, 8§ 21-902(a)-(b). Anindividual is considered under
theinfluence of alcohol per se whenthat individua hasan alcohol concentrationat the time
of breathalyzer or blood testing of 0.08 or more. Maryland Code (1974, 2006 Repl. Vol.),
Transportation Article, § 11-714.1.



in Frederick County,® with negligent driving, failing to illuminate headlights, driving under
the influence of alcohol, and driving while impaired by alcohol. She was taken promptly
before a District Court Commissioner and received copies of the charging document and a
Notice of Advice of Right to Counsel.

Approaching three months later, on 21 September 2004, Broadwater appeared,
without counsel, fortrial before the Honorable Janice Ambrose of the District Court. Atthis
initial appearance, the following colloquy occurred:

THE COURT: M s. Broadwater, you’ re charged with negligentdriving, failure

to display lighted lamps. Those are payable offenses. Each with a maximum

penalty of a Five Hundred Dollar fine. One count of driving or attempting to

drive avehicle (inaudible) alcohol and one count of driving or attempting to

drivewhile impaired by alcohol. Thealcohol offenses: oneisaFive Hundred

Dollar fine and/or sixty days and the other one is a Thousand Dollar fine

and/or one year injail. Did you receive copies of those charges?

BROADWATER: | received copies of it, yes. | did need more time.

THE COURT: And you’'re here without a lawyer, Ms. Broadwater. Do you
wish to perform without one?

BROADWATER: Absolutely not. | do need more time because it’s not the
lawyer feebut | do - I’m trying to get a polygraph done to bring in asevidence
and those things take time and I’ ve only had three months.

THE COURT: What’s the State’s position?

® Maryland Code (1974, 2006 Repl. Vol.), Courts & Judicial Proceedings Article, §
4-301(a) provides, in pertinent part, that “ the District Court hasexclusiveoriginal jurisdiction
in acriminal case in which a person at least 16 years old or a corporation is charged with
violation of the vehicle laws . . . or regulations adopted pursuant to the vehicle laws.”
Broadwater was over the age of sixteen at the time of her arrest and charging.
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STATE’'S ATTORNEY: The State has two witnesses and we're ready to
proceed today.

THE COURT: Well, Ms. Broadwater, what have you been doing for the last
three months?

BROADWATER: Uh, let’ s see, so far I’ve lost my house. I'm living out of
my car. Oh, here -

THE COURT: Ms. Broadwater, when you were charged back on June 23rd,’
you were advised by the Court Commissioner about your right to have a

lawyer. Do you recall that?

BROADWATER: Yes. And | did contact one and | picked oneto hire. But
when my -

THE COURT: I’'m not continuing your case, ma’ am.

BROADWATER: Okay.

THE COURT: You havethe absoluteright to haveajury trial if you want one.
BROADWATER: Yes, | want ajury trial.

THE COURT: I can’t keep you here in Digrict Court if you want to have a
jury trial.

BROADWATER: Okay.

THE COURT: Come see the Clerk. Your case is going to be sent to the
Circuit Court.

BROADWATER: Thank you.

Thus, at her sole appearance before a District Court judge, Broadwater received those

" While the relevant transcript reflects that the date of Broadwater’s arrest and
arraignment was 23 June 2004, in actuality, both events occurred on 25 June 2004.
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portions of the litany required by Maryland Rule 4-215(a)(1) and (3).

As aresult of her prayer for ajury trial, Broadwater appeared on 8 October 2004 at
an initial appearance in the Circuit Court for Frederick County before the Honorable John
H. Tisdale, again without counsel. In addition to setting atrial date of 8 November 2004,
Judge Tisdal e described the right to be represented by counsel and the importance of having
alawyer, and also advised Broadw ater of the possibility that a further appearance without
counsel might reault in the court finding that she waived her right to counsel by inaction:

THE COURT: Okay. Youhaveatrial date set for the 8th of November. Now,
have you made any effortsto retain an attorney?

BROADWATER: | wanted to make sure it would go to ajury trial.

THE COURT: That’s fine, but have you made any efforts to retain an
attor ney?

BROADWATER: | did go one time to the public defender after the circuit
court date that | had. 1I'm sorry, | have fibromyalgia, it's a little hard
sometimes. | did go there. They said in order for them to help me, they
needed a paper saying somebody was supporting me, and basically for months
I’ ve been going from place to place, different friends’ houses. | haven’t been
homein about three months, so if they mailed anything, | wouldn’t havegotten
it.

THE COURT: Well, Ms. Broadwater, let’ sjust get down to brasstacks, okay?
I’m not your friend, I’ m not your enemy either, all right? There are just some
facts of life that exist. Now, you have atrial date of the 8th of November at
9am. Now, I’'mgoingtotell youthewhole nineyards, but let mejust be very
clear. If you come to court on that date without an attorney, you probably
won't be granted a continuance to retain one, okay? Now, | —it’salot easier
for meto sit up here and say those thingsthanitisto makeit happen, but that’s
beside the point, okay? The Court’s a big ole machine and it's going to
continue to run. It’s your responsibility. Understand that if you're found
guilty, you could be sentenced to up to one year at the locd detention center

10



and a fine of up to $1,000, so you have aright to an attorney. If you can’t
afford to retain an attorney who isin private practice, you may beeligible for
representation with the Office of the Public Defender. Now, they need at | east
four weeks, which is what you’ ve got left, to process the whole thing, so |
would do whatever it takes today to get started on that process. Certainly, you
don’t haveto go there. Y ou may be ableto retain an attorney who isin private
practice —

BROADWATER: Not by this week.

THE COURT: An attorney can assist you by evaluating the charges and the
facts of the case and advising you how to proceed in connected court
proceedingson your behalf. Asl| told you, if you come to court on the 8th of
November without an attorney, you likely won’t be granted a continuance to
retain one. Now, | know you’'ve heard this same advice on a number of
occasions, and ajudgeisgoingtolook at thisfile and say, well, we’ ve told her
and told her, okay?

BROADWATER: | was afraid he’d try and plead it out.
THE COURT: What’s that?

BROADWATER: | was afraid if | got one before this, he’'d try to plead it
without ajury trial.

THE COURT : Well, I'll leave that to you, Ms. Broadw ater.

On 8 November 2004, Broadwater, without counsel, appeared before the Honorable

TheresaM. Adamsfor trial. Dueto apreviously-scheduled trial to which Judge Adams was
committed and a shortage of other judges available on that day to try Broadwater’s case,
Broadwater’s trial was continued to 24 January 2005. Before concluding the proceeding on
8 November, Judge Adams stressed to Broadw ater the “right to counsel” and the “potential

for waiver by inaction” portions of therequired Rule 4-215(a) litany relative to the new trial

11



THE COURT: Ms. Broadwater, you came before the Court on October 8,
correct, and you were advised of your right to be represented by alawyer and
you were advised of your right for atrial, correct?

BROADWATER: My first court date | asked for a continuance and she told
me it was denied.

THE COURT: And that wasin district court, ma'am?
BROADWATER: Yes.

THE COURT: And you asked for a continuance in district court and that was
denied, and then you prayed ajury trial, correct?

BROADWATER: Yes.

THE COURT: And then you came here for what’s called, we call it arule
hearing, an arraignment, and initial appearance. Y ou came here on October
8 and at that time the Court advised you tha you had the right to have a trial
and advised you that you had the right to have a lawyer?

BROADWATER: Yes.
THE COURT: Now, what isit that you'd like to do today?

BROADWATER: | still would like to represent myself.

* * *

THE COURT: | don’t see, quite frankly, that I’'m going to have enough time
this afternoon totry two jury cases in an afternoon. Now, so having said that
... [y]ou have what’s called 180 days, this case has to be tried in 180 days.
That 180-day dateis April 6, 2005, o I’ m going to continue your case, but that
will give you a chance to think about whether you want a lawyer. Do you
understand?

BROADWATER: Thank you.

THE COURT: Now, I’'m going to tell you again what the judge aready told
you in October. You have theright to hire a lawyer of your own choosing.

12



Y ou have the right to represent yourself, you can do that, if you want, but a
lawyer can be helpful to you and could be helpful to you not only in the trial,
but also in presenting information to the Court in mitigation, okay, to help you
with, if you were found guilty, what the sentencing may be, to help you with
any issues alawyer might think are appropriate, so that —alawyer could help
you. If you do not, cannot afford a lawyer, you can go to the Office of the
Public Defender. If you qualify for their services, they will provide alawyer
for you. If you don’t qualify for their services, they won’t and you’ll have to
decideif you want to hire one or make other arrangements with alawyer. So
I’ m telling you that one more time so that when this case comes back here, the
record is going to reflect you were advised of your right to a lawyer once
again, and if you come back without a lawyer, the judge could find that you
have waived your right to be represented by counsel, by alawyer. Do you
understand that, Ms. Broadwater?

BROADWATER: Yes, ma am.

On 24 January 2005, when Broadwater appeared for trial before the Honorable G.

Edward Dwyer, Jr., she again was without counsd. Judge Dwyer ordered a three-week

postponement and set a new trial date for 14 February 2005.2

On 14 February 2005, Broadw ater appeared before Judge Tisdale for trial. After an

inquiry into the reasons why Broadwater was present in Circuit Court for the fourth time
without counsel, Judge Tisdale found that she had waived, by inaction, her right to counsel

under Maryland Rule 4-215(d) and proceeded to trial. Broadwater represented herself. The

pre-trial waiver colloguy went as follows:

[STATE'S ATTORNEY]: Your Honor, it's my understanding that Ms.
Broadwater is going to be entering a not guilty plea today, and the State is
ready to proceed with trial.

® The Court granted Broadwater’ srequest for a postponement because she claimed to
be awaiting certain discovery responses from the State.
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THE COURT: All right, and, Ms. Broadwater, you were advised of your right
to an attorney. | seeyou’re here without an attorney.

BROADWATER: Yes.
THE COURT: Have you made ef forts to retain an attorney?

BROADWATER: | did once | got discovery from the State, and what wasn’t
intherewastheoriginal signed statement of probable cause, and the story that
the — the paper that they gave me is significantly different than my signed
statement of probable cause, so | tried to figure out how | was going to work
that until February 1, where| called the Public Defender and they said | would
have had to be in there the day before, so I'm defending myself. | have
questions (indiscernible).

THE COURT: All right. Well, when you were before Judge A dams back in
November, she advised you then of your right to an attor ney?

BROADWATER: Yes. I'm still okay.

THE COURT: Soyou had from November 8. Actually, you had fromthetime
you were in district court —

BROADWATER: Um-hmm.

THE COURT: But you certainly had that time. | find under the circumstances
that you’ve waived your right to an attorney.

BROADWATER: Okay. Your Honor, actually what | would like the State to
do is provide the signed gatement of probable cause. The significance [sic]
differencethat cause the problem wasthat in theoriginal statement, itsaid that
it was a Prince George’ s County police officer with no name that was listed,
so | made arrangements for that, and in the statement they gave me, it'sa
Montgomery County police officer. When | realized that — and, plus, there
were other significant differences between the two. That' swhen | realized |
was in trouble and tried to get an attorney.

THE COURT: What —what’ sthe—what diff erence does it make w hether —in
that regard?

14



BROADWATER: Because—1 guess|’ |l haveto gothroughit. Thepersonthat
confronted me at the time of the accident saying that | had — not accident, but
incident —the person confronting me at thetime isa different descriptionthan
who’ shereright now.

THE COURT: So you’ve never seen the officer who's here today?

BROADWATER: Not the officer, the—1"m assuming that is the Montgomery
County police officer that’s sitting next to him, the State’s other witness?

THE COURT : Well, these events occurred on the 25th of June of last year.
BROADWATER: Um-hmm.

THE COURT: Have you made any efforts to contact the officers or prepare
any witnesses for your trial?

BROADWATER: Thetwo witnesses| had werethereto testify thatthe person
that confronted me saying | saw you driving, dah, dah, dah, matched the
description of a person that had been stting out in my parking lot in October
of that year, the year before. All of a sudden, the officers changed.

THE COURT: Well, that’s why we have trials.

BROADWATER: Um-hmm. 1I'm still okay, but what | couldn’t work in, it
was asif nobody — now it’s amythological person. There’ s nobody there that
can — there were five police officers there, but there’s nobody to say that this
officer was there, so my two witnesses, what good isit?

THE COURT: Okay. So, are you prepared to proceed?

BROADWATER: Yes.

THE COURT: All right, and | understand you wish to have atrial by jury?
BROADWATER: Yes.

THE COURT: All right, are we ready for the —so, we’ll call the jury.

Attheconclusion of trial, thejury convicted Broadwater on all counts. After merging
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the lesser included offense of driving while impaired into the conviction for driving while
under the influence, Judge T isdal e sentenced Broadwater to six monthsin jail for thedriving
under the influence of alcohol conviction, suspending all but thirty days. The Court also
fined her $750 for driving while under the influence of alcohol and $100 each for the
convictions of negligent driving and failure to illuminate headlights.

Represented by the Office of the State Public Defender, Broadwater appeal ed to the
Court of Special Appeals. The Court of Special Appealsaffirmed, in areported opinion, the
judgments of the Circuit Court for Frederick County, concluding that Maryland precedent
and the specific language of Rule 4-215(a) and (d) suggested that the piecemeal advisement
situation appearing on thisrecord satidied the requirements of the Rule. Broadwater v.
State, 171 Md. App. 297, 317-20, 909 A.2d 1112, 1123-25 (2006). The Court reasoned that
the Rule does not require aunified set of advisements at asngle hearing at which onejudge
provides each and every of the required Rule 4-215(a) advisements. Broadwater, 171 Md.
App at 317-20, 909 A.2d at 1123-25. Rather, the “combined salvo of inquiry and
information” provided by Judges Ambrose, Tisdale, and Adams, on 21 September 2004, 8
October 2004, and 8 November 2004, respectively, satisfied the advisements due
Broadwater. Broadwater, 171 Md. App. at 322,909 A.2d at 1126. Because Broadwater had
been informed on numerous occasionsof her right to counsel, as well as the importance of
retaining an attorney for her defense, the intermediate appellate court opined that Judge

Tisdale was correct in finding that Broadwater waived, by inaction, her right to counsel.
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Broadwater, 171 Md. App. at 327-28, 909 A.2d at 1129-30.

We granted Broadwater’s petition for writ of certiorari, 396 Md. 524, 914 A.2d 768
(2007),° to consider two questions: (1) whether the finding of waiver by inaction by the
Circuit Court, pursuant to Maryland Rule 4-215(a) and (d), of Broadwater’s right to be
represented by counsel was valid where the required preliminary litany of advisements was
provided to her on a piecemeal basis by a combination of District and Circuit Court judges
because the case originated in the District Court under itsexclusive original jurisdiction over
the charges and the defendant prayed ajury trial, thereby transferring the case for trial to the
Circuit Court; and (2) whetherthe Circuit Courtabused itsdiscretion in rejecting her excuses
and finding instead that Broadwater waivedher right to be represented by an attorney through
her repeated failure to appear for trial with counsel, and requiring that she represent herself

at trial.

Discussion
A.
Petitioner’s Court Appearances as they Pertain to Md. Rule 4-215(a)

Broadwater concedesthat, collectively during the progress of this case, she received

° The publication in the official state reporter of our actionon Broadwater’s petition
for writ of certiorari containsan error. Itindicatesthat we denied certiorari inthiscase. This
error apparently misled at least one panel of the Court of Special Appeals in a later case
which referred in its opinion to adenial of certiorari in Broadwater v. State. See Jones v.
State, 175 Md. App. 58, 79, 924 A .2d 336, 348 (2007).
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each of the required advisementsin Md. Rule 4-215(a), namely (1), (2), (3), and (5).*° Inthe
District Court, Broadwater was advised of her rightsunder (a)(1) and (3). Specifically,Judge
Ambrose confirmed that Broadwater received the charging documents and advised her
explicitly of the nature of the charges and the potential penalties attendant to those charges.
The District Court, however, did not advise her orally and on the record, asprovided by 4-
215(a)(2), of theright to and importance of counsel, or (a)(5), of the potential for waiver by
inaction upon a repeated appearance in court without counsel. Thus, ganding alone, the
advisements given by the District Court would not have satisfied fully the requirements of
Rule 4-215(a).

After demanding atrial by jury, Broadwater appeared without counsel in the Circuit
Court on 8 October 2005. Judge Tisdale, at this point, complied with the missing
requirements of Rule 4-215(a) and completed the litany of advisements At thishearing, he
provided Broadwater with the advisements under (a)(2) and (a)(5), but did not repeat the
subsection(a)(1) advisement confirming that Broadwater had received acopy of thecharging
documents. Regarding (a)(3), Judge Tisdal e repeated only the flagship charge advisement,
namely, driving under theinfluenceof alcohol, and that the potential penalty for aconviction

thereof could be up to a $1000 fine and up to one year of imprisonment.** At this point in

19 Advisement (4) was not required to be given to Broadwater because the waiver of
counsel in this case was found under 4-215(d), waiver by inaction, rather than 4-215(b),
express waiver of counsel.

! The Court of Special Appealsfound that advis ng Broadwater of theflagship charge
(continued...)
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the case, Broadwater had received (a)(1) and (3) advisementsfrom the District Court and
advisements of (a)(2) and (5) from the Circuit Court. Maryland Rule 4-215(a)(4) remained
inapplicable.

On 8 November 2005, before postponing the trial date, Judge Adams of the Circuit
Court repeated the advisements under M aryland Rule 4-215(a)(2) and (5). At Broadw ater’s
next appearance, before Judge Dwyer, where she requested a postponement because she had
not received parts of the State’s discovery responses, no further relevant advisements were
given. Finally, on 14 February 2006, Judge Tisdale conducted the subsection (d) waiver
inquiry and determined from that that Broadwater waived by inaction her right to be
represented by counsel by failing to retain counsel. Thus, prior to Judge Tisdde’s finding
of waiver by inaction, Broadwater had received each of the relevant subsection (a)
advisements (some on multiple occasions) due under the Rule.

B.
Piecemeal and Cumulative Satisfaction of Rule 4-215(a) Advisem ents
Despite conceding, as she must, that all of the advisements and inquiries mandated

by subsection (a) occurred at one time or another before waiver was found, Broadwater finds

(...continued)

and the maximum penalty for conviction of that charge satisfied fully the requirements of
(a)(3). Because advisement under (a) (3) already had been givenin full in the District Court
by Judge Ambrose, who delineated each charge and attendant possible penalties, we need not
decide whether the Circuit Court simply advising Broadwater of the flagship charge and
penalty, standing alone, would have satidied Rule 4-215(a)(3) had the 8 October 2005
advisement been the only occasion w here (a) (3) was addressed.
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fault with the method of advisement because she maintains that Rule 4-215(a) contempl ates
an omnibus hearing at which dl of the required advisements must be given to a defendant
at onetime. She contendsour holdingsin certain prior cases supportthisinterpretation. She
allegesthat, because she was advised of her right to counsel and the potential for waiver of
that right throughinactionin apiecemeal fashion, over at |east two court appearances before
the District and Circuit Courts, Judge Tisdale was not at liberty to find waiver by inaction
pursuant to Rule 4-215(d).

We have addressed, albeit under different circumstances, whether a piecemeal
approach to satisfying the advisement requirements of Rule 4-215(a) may survive appellate
scrutiny. In Gregg v. State, 377 Md. 515, 833 A.2d 1040 (2003), we considered whether
Maryland Rule 4-215(a) could be satisfied on a piecemeal basis by two different judges of
aCircuit Court, over the course of two separate hearings."* Gregg, 377 Md. at 528, 833 A.2d
at 1046-47. The defendant in that case was charged in the District Court™® with 2nd degree

assault, but prayed ajury trial. Gregg, 377 Md. at 523, 833 A.2d at 1044-45. At hisinitial

12 While Gregg involved an express waiver under sub-section (b), thesamelitany of
advisements under Rule 4-215(a) was required as a pre-requisite to a finding of a knowing
and voluntary waiver.

13 Gregg appeared in the District Court at a competency hearing where the judge
confirmed that the defendant understood the charges against him, the potential penalty
associated with that charge, and the importance of having counsel to assig in his defense.
Gregg v. State, 377 Md. 515, 519-20, 833 A.2d 1040,1042-43 (2003). Because Gregg later
received all of the Rule 4-215(a) advisementsin the Circuit Court, whether he also received
the advisements at the pre-trial competency hearing in the District Court was not material to
our analysis.
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Circuit Court appearance, Gregg received fully the advisements due to him under Rule 4-
215(a)(1) (confirmation of receipt of the charging documents); (a)(2) (the right to and
importance of assistance of counsel); and (a)(4) (waiver inquiry where the defendant
expresses a desire to waive counsel). Gregg, 377 Md. at 550-51, 833 A.2d at 1060-61.
Regarding 4-215(a)(3), the judge explained to Gregg the potential penalty he faced if
convicted, but failed at that point to inform him of the nature of the charges against him.*
Id. The deficiency was cured at his second Circuit Court hearing where another judge
suppliedthe missing (a)(3) portion of thelitany by asking Gregg if heunderstood that he was
charged with second degree assault. Gregg, 377 Md. at 552, 833 A.2d at 1062. Gregg
responded that hedid. /d. We held that, because Gregg received from the combined efforts
of the two Circuit Court judges each and every on-the-record advisement required by Rule
4-215(a) in hissituation, hiswaiver of counsel was effective and he was not entitled to anew
trial. Gregg,377Md. at 554,833 A.2d at 1063. Asit wasnot presented in Gregg’s case, we
left open the question of whether a piecemeal combination of advisements by District and
Circuit Court judges over multiple appearances might satisfy Rule 4-215. Id.

The Court of Special Appeals's reasoning in McCracken, 150 Md. App. 330, 820
A.2d 593 (2003), is persuasive on the issue of the acceptance of District Court advisements

when considering whether a waiver found later in the Circuit Court, after the defendant

* Because Gregg was found effectively to have waived hisright to counsd on the
same day that he was tried, the need to fulfill the (a)(5) advisement was not applicable.
Gregg, 377 Md. at 554, 833 A.2d at 1063.
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requests ajury trial, may bevalid. Inthat case, McCracken originally appeared in the District
Court, without counsel, and prayed ajury trial. McCracken, 150 Md. App. at 348, 820 A.2d
at 604. Therecord showed that, at his appearancein the District Court, McCrackenreceived
acopy of the charging document, wasinformed of hisright to counsel and of theimportance
of the assistance of counsel, was advised of the nature of the charges and the allowable and
mandatory penalties, was advised that his next appearance without counsd could be
considered awaiver, and wasreferred to the Public Defender’ s office. McCracken, 150 Md.
App. at 348-49, 820 A.2d at 604. After discharging the Public Defender assigned to
represent him, McCracken appeared without counsel in the Circuit Court and requested
appointment of an attorney in private practice, rather than another Public Defender. 150 Md.
App. at 350, 820 A.2d at 605. The court found that he effectively waived his right to
counsel, and proceeded to trial with M cCracken representing himself. /4.

The Court of Special Appeals,in affirmingthefinding of waiver by the Circuit Court,
held that, when adefendant appearsin District Court without counsel, and praysajury trial,
advisements given by the District Court may be credited towards satisfaction of the
requirements of Rule 4-215(a) when the Circuit Court consders whether waiver occurred.
150 Md. App. at 355, 820 A.2d at 608 (rdying on Moore v. State, 331 Md. 179, 184, 626
A.2d 968, 970 (1993) and Felder v. State, 106 Md. App. 642, 648, 666 A.2d 872, 874-75
(1995), cert. denied, 341 Md. 648, 672 A .2d 622 (1996)); see also Smith v. State, 88 Md.

App. 32, 43, 591 A.2d 902, 907 (1991) (explaining that “[t]he [1991] amendments also
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permit a circuit court judge to rely on the advice of the right to counsel previously given to
a defendant by a District Court judge when the defendant requests a jury trial”). Thus, the
intermediate appellate court found that the District Court advisements “carried over” to the
Circuit Court because M cCracken had appeared inthe District Court without counsel, the
District Court at the time had exclusive original subject matter jurisdiction over the crimes
with which he was charged, and M cCracken prayed ajury trial. McCracken, 150 Md. App.
at 355-56, 820 A.2d at 608.

McCracken isconsistent with our prior casesinterpreting Rule 4-215(a) in which this
Court repeatedly held that advisements provided to adefendantin the District Court may be
relied on later by the Circuit Court in the same case to find waiver, by inaction, of the right
to counsel, where the defendant appeared in District Court, pursuantto that court’ sexclusive
original jurisdiction, and prayed a jury trial. In Moore, we noted specifically that, when a
case beginsin the District Court and is transferred to the Circuit Court by way of jury trial
demand, “by virtue of a 1991 amendment [to the Rulg], the circuit court does not have to
comply [anew] with [4-215(a)] so long as the record reflects that a District Court judge has
already done s0.”*®> Moore, 331 M d. at 184, 626 A .2d at 970.

Likewise, we have emphasized that thelanguage of Maryland Rule 4-215(d) provides

expressly that advisements administered by the District Court may be relied on in this

> In Moore, whether a Circuit Court may rely on 4-215(a) advisements provided to
the defendant by the District Court, after he prayed a jury trial, was conceded by Moore.
Moore v. State, 331 Md. 179, 184, 626 A.2d 968, 970 (1993).
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situation in the Circuit Court: “If adefendant appearsin circuit court without counsel onthe
date set for hearing or trial, indicates a desre to have counsel, and the record shows
compliance with section (a) of this Rule, either in aprevious appearance in the circuit court
or in an appearance in the District Court in a case in which the defendant demanded a jury
trial, the court shall permit the defendant to explain the appearance without counsel.” Md.
Rule 4-215(d); see Richardson v. State, 381 Md. 348, 364-65, 849 A.2d 487,497 (2004). If
thetrial court findsthe reason or reasons unmeritorious, it may determine that the defendant
waived counsel by inaction. Richardson, 381 M d. at 364-65, 849 A.2d at 497.

Broadwater submitsthat her caseiscontrolled by our holding inJohnson v. State, 355
Md. 420, 735 A.2d 1003 (1999), where we considered whether acircuit court with exclusive
original jurisdiction over the subject matter may determine that a defendant waived the right
to counsel based on“information” provided to the defendant at his or her earlier bail review
hearing before the District Court. Johnson, 355 Md. at 424, 735 A.2d at 1005. InJohnson,
the defendant was charged with first degree burglary and theft, charges committed to the
exclusive original jurisdiction of the Circuit Court. Johnson, 355 Md. at 428, 735 A.2d at
1008. Johnson first appeared, without counsel, in the District Court solely for abail review

hearing. Id. He was provided there with documents that recited his right to counsel.'® Id.

'® Specifically, in the District Court, Johnson was provided with a“Notice of Advice
of Right to Counsel” and the “Initial Appearance Report” forms, which Johnson and the
District Court Commissioner each signed, reflecting that the Commissioner informed
Johnson of each of the charged offenses and the allowable penalties, and a “Bail Review

(continued...)
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When Johnson appeared thereafter in the Circuit Court, at none of his five appearances was
he given the “section (a) litany” by any of the judges presiding. Johnson, 355 Md. at 454,
735 A.2d at 1021. At his trial, the judge found that, while the documents provided to
Johnson at the District Court bail review hearing did not qualify asa “prior circuit court
appearance [or] . . . a prior appearance before the District Court without counsel
accompanied by ajury trial demand,” the requirements of Rule 4-215(a) substantially had
beenfulfilled. Id. Asaresult, thetrial judge found that Johnson waived hisright to counsel.
Id. When the case reached us, we concluded that, because the case was not transferred to the
Circuit Court by way of ajury trial demand, an advisement given by the District Court, as
opposed to onegivenintheCircuit Court, was not sufficient to satisfy strict compliance with
Rule 4-215(a). Johnson, 355 Md. at 426, 725 A.2d at 1006. Specifically, we held that, to
avoid confusion on the part of an accused and to protect the fundamental right to counsel, the
4-215(a) advisements must be given by the correct court and not on a piecemeal basis.
Johnson, 355 Md. at 461, 735 A.2d at 1025. Our holding rested on the foundational premise
that Johnson’ s offenses were within the exclusive original jurisdiction of the Circuit Court
and that, asa reault, the preiminary matter of the bail review hearing in the District Court
was not arelevant point from which to determinewhether therequired 4-215(a) advisements

had been given. Johnson, 355 M d. at 453, 735 A.2d at 1021.

(...continued)
Docket” form signed by aDistrict Court judge. Johnson v. State, 355 Md. 420, 454-55, 735
A.2d 1003, 1021-22 (1999).
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Johnson iseasily distinguishable fromtheinstant case. First, and mostimportant, the
charges in Johnson brought the defendant within the exclusive original jurisdiction of the
Circuit Court. The District Court’s sole role in that case was to conduct a bail review
hearing. “[B]ecause Johnson did not appear in Digrict Court without counsel and demand
ajury trial, he was required to receive his subsection (a) advisements from a circuit court
judge.” Johnson, 355 Md. at 457, 735 A.2d at 1023. Thisis not the case with regard to the
chargesagainst Broadwater, w ho appeared initially in District Court, pursuantto that court’s
exclusive original jurisdiction, and prayed a jury trial, resulting in atransfer to the Circuit
Court. Johnson, thus, governs only situations where the Circuit Court possesses exclusive
original jurisdiction.

Further, in Johnson, the advisementsin the District Court, if considered, nonethel ess
were deficient by virtue of the fact that the record showed that the District Court neither
delivered orally to Johnson anything approaching the content of all of the advisements nor
determined whether he understood his rights. Moreover, the litany of advisements to the
extent given, were provided to Johnson by a District Court Commissioner, not a judge.
Johnson, 355 Md. at 455, 735 A.2d at 1022. These distinctions reveal that our holding
rested, not on the notion that Rule 4-215(a) may not be satisfied cumulatively by seriatim
advisementsdeliveredintheDistrict Court and acircuitcourt, but rather that Johnson simply

never satisfactorily received proper and full advisements under any combination of
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circumstances.'” Thus, the“holding” inJohnson, alluded to by B roadwater, that the Ruledid
not contemplate Johnson receiving properly the section (@) litany at the combined District
Court and Circuit Court appearances, is at best dicta because the case necessarily rested only
on the determination that the defendant did not receive a correct or complete litany of
advisements at any time throughout the course of his “countable’ court appearances.

Our synthesis of the cases suggests that, so long as the Circuit Court did not possess
exclusive original jurisdiction over the charges, and a defendant’s case is transferred from
the District Court to the Circuit Court as the result of ajury trial demand, the requirements
of Rule 4-215(a) may befulfilled in piecemeal, cumulative fashion by advisementsrendered
by judges of the District and Circuit Courts. AlthoughJohnson stands for the proposition
that a Circuit Court judge may not rely on advisements given during a District Court bail
review hearing where the charges involved ultimately were within the exclusive original
jurisdiction of the Circuit Court, Gregg indicates that a Circuit Court judge may rely on the
advisements of other circuit court judges in a case to complete a Rule 4-215 litany,
necessarily filling in only the gaps in the litany from the prior appearances. The logical
application of Gregg and Johnson, informed by Moore and Richardson and the Court of

Special Appeals’'s McCracken, is that a circuit court judge may rely on the Rule 4-215(a)

" Similarly, we noted that, because at his bail review hearing the charging documents
had not been filed, advisements (a)(1) and (3) would have been impossible to satisfy at that
stage and thus, combined with the fact that no Circuit Court judge gave Johnson the litany
of advisements, (a)(1) and (3) never w ere satisf actorily giventothe defendant. Johnson, 355
Md. at 457, 735 A.2d at 1023.
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advisements given by a District Court judge, and supplement them as necessary, 0 long as
the case properly beganin the District Court’ sjurisdiction, based on the crimes charged, and
was transferred to the Circuit Court when the defendant prayed a jury trial. This outcome
is simply an extension of our reasoning in Gregg, and leaves Johnson to govern situaions
where the Circuit Court has exclusive original jurisdiction over the pertinent charges.

An examination of the purpose of Rule 4-215 also supports our conclusion. In
submittingthe proposed text of what substantively became Rule 4-215, the Court' s Standing
Committee on the Rules of Practice and Procedure “recommended that the Rule 4-215(a)
advisement of rights and penalties be conducted upon adefendant’ sfirst appearancein court
so that a subsequent judge would have greater pow er to ‘ curtail . . . abusive tactics.” Bowers
v. State, 124 Md. App. 401, 412,722 A .2d 419, 424-25, cert. denied, 354 Md. 113, 729 A.2d
405 (1999). The Rulewas not developed, however, in order to provide criminal defendants
with an added technical protection. Id. If a judge were to omit part of the litany of
advisements and inquiriesdue the defendant, “[i]t was contemplated by the Committee that
.. . the State could point out the problem to a subsequent judge ‘ so that it can be rectified.’”
Bowers, 124 Md. App. at 412, 722 A.2d at 425. Thus, the Rules Committee foresaw that a
subsequent judge would be able to “fill in” gaps in the advisement litany created by
omissions by hisor her predecessors and thus complete the required litany.

Finally, the wording of the Rule suggests that a piecemeal approach to 4-215(a)

advisements may be acceptable. Rule 4-215(a) statesthat the advisements must be given “if
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the record does not disclose prior compliance.” Md. Rule 4-215(a). It reasonably may be
inferred from this language that the Rule contemplates that the mandatory advisements may
be given by acourt or courts over multiple encounters with adefendant, and that judges may
supplement the advisements omitted or incorrectly given by their predecessors. Md. Rule 4-
215(a); see Mackey v. Compass Mktg., Inc., 391 Md. 117, 141, 892 A.2d 479, 493 (2006)
(explaining that, “[i]f the statutory language is unambiguous when construed according to
its ordinary and everyday meaning, then we give eff ect to the statute as written”). Now here
in the Rule is there the hint that all of the advisements must be given in a single, omnibus
hearing, in a continuous, uninterrupted recitation, in all situations. See Harford County v.
Saks Fifth Ave. Distrib. Co., 399 Md. 73, 86, 923 A.2d 1, 9 (2007) (“[W]ewill not read into
thestatutewordsthat giveit an interpretation that limits or extendsits application beyond the
words the Legislature used”). Although it may be desirable, or even a best practice, to
administer the advisements at a single appearance, were we to adopt Broadwater’'s
interpretation of the Rule, the phrase, “if the record does not disclose prior compliance,”
would be read out of the Rule or rendered meaningless. See Patterson Park Pub. Charter
Sch., Inc. v. Balt. Teachers Union, 399 Md. 174, 197, 923 A.2d 60, 74 (2007) (“We begin
our analysis by first looking to the normal, plain meaning of the language of the statute,
reading the statute as a wholeto ensure that ‘ no word, clause, sentence or phrase is rendered

"

surplusage, superfluous, meaningless or nugatory’” (quoting Prop. & Cas. Ins. Guar. Corp.

v. Yanni, 397 Md. 474, 481, 919 A.2d 1, 5 (2007)).
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We acknowledge that a serialized approach to compliance with the advisements
required by Rule 4-215(a) may carry a somewhat heightened risk of fostering confusion or
fall prey to forgetfulnesson the part of a defendant asto his or herimplicated rights and the
peril of inaction on his or her part in effectuating the rights. This, we believe, may be
protected against in the course of a case-by-case analysis of the particular record in a case
where waiver is found. If sufficient indicia persuade a trial or appellate court that a
defendant’ s inaction was attributabl e, to ameaningful degree, to confusion on hisor her part
asto theright to counsel and the consequence of inaction because of the serialized rendition
of the preliminary advisements, justice can be tailored in such a case. In the present case, we
undertake that analysis next.

C.
Judge Tisdale’s Finding of Waiver by Broadwater of Her Right to Counsel

Broadwater allegesthat, even if a piecemeal approach to the 4-215(a) advisementsis
considered sufficient in her case, the Circuit Court nevertheless abused its discretion when
it rejected her explanation for being without counsel on 14 February 2005, finding that she
waived, through inaction, her right to be represented by counsel pursuant to Rule 4-215(d),
and requiring that she represent herself a trial. In order to persuade us that the trial judge
abused his discretion, Broadwater must demonstrate that the court ignored information
relevant to whether her inaction constituted waiver or failed to meet its obligation to make

“suchinquiry asisrequired to permit it to exercise discretion required by therule.” Mitchell
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v. State, 337 Md. 509, 516, 654 A.2d 1309, 1313 (1995); see also Felder, 106 Md. App. at
650-51, 666 A.2d at 876 (explaining that waiver decisions must generally be “ entrusted to
the wide discretion of the trial judge”).

Broadwater’ s explanation on 14 February 2005 forwhy she appeared for trial without
counsel was that certain perceived discrepanciesreveal ed by discovery responses provided
to her by the State convinced her, only daysbeforetrial, that she needed to retain an attorney,
and that she could not proceed pro se as she had planned. Judge Tisdale determined that this
wasnot ameritoriousexcuse, found waiver, and proceeded totrid, requiring that Broadwater
represent herself. She now alleges that Judge Tisdal e abused his discretion because only a
two-week postponement was required in order for her to obtain representation from the
Public Defender. She arguesthat, because thecaserequired only afew witnessesand jurors,
postponement would not have been a serious inconvenience to the court or the State.

Thereisno prescribed or set form of inquiry that must precede atrial judge’ s finding
of waiver under Rule4-215(b)-(e). Before the Circuit Court judge may find waiver pursuant
to 4-215(d), however, he or she must allow the defendant to explain his or her appearance
without counsel and, through inquiry, determine whether the defendant’s reason is
meritorious. Asthe Court of Special A ppeals has observed,

[i]n determining whether the defendant’ s reason is meritorious,
the court’sinquiry (1) must be sufficient to permit it to exercise
its discretion . . . (2) must not ignore information relevant to
whether the def endant’ s inaction constituteswaiver . . . and (3)

must reflect tha the court actually considered the defendant’s
reasonsfor appearing withoutcounsel before making adecision.
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McCracken, 150 Md. App. at 356-57, 820 A.2d at 609; see also Gray v. State, 338 Md. 106,
112,656 A.2d 766, 769 (1995) (explaningthat “[i]tisnot enoughthat adefendant isallowed
to make an explanation ‘sufficient to allow the court to determine whether the reason is
meritorious’; rather, ‘the record must also be sufficient to reflect that the court actually
considered those reasons’” (quoting Moore, 331 M d. at 186, 626 A .2d at 971).

We have concluded that a trial court abused its discretion in finding a waiver of the
right to counsel: by not inquiring into the merits of adefendant’ sreason for appearing before
the court without counsel, Maus v. State, 311 Md. 85, 113, 532 A.2d 1066, 1080 (1987); by
not inquiring further when a defendant explained that he had just become employed and,
therefore, did not qualify for the Public Defender’s Service, Moore, 331 Md. at 182, 626
A.2d at 970; and where the trial court found waiver after a def endant explained that his
lawyer, who also was representing a co-defendant, suffered from a conflict of interest and
was forced to withdraw hisappearance. Crowder v. State, 305 Md. 654, 664, 506 A.2d 240,
245 (1986). On the other hand, we have declined to find abuse of discretion in finding
waiver where adefendant discharged counsel, without justification, shortly before trial, and
requested the court to appoint new counsel. Fowlkes v. State, 311 Md. 586, 604, 536 A.2d
1149, 1158 (1988). In the instant case, the record shows that the Circuit Court complied
with the requirements of Rule 4-215(d) in finding waiver by inaction. The trial court
examined Broadwater’ s offered explanations as to why she had appeared numeroustimesin

court without counsel, asked her about the problems she perceived with the State’ s particul ar
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discovery responses, and determined that, in light of the fact that she had approximately five
months in which to retain an attorney after being told the first time of the importance of
counsel, she effectively waived her right to counsel by inaction. Our perusal of the record
also leads usinevitably to the conclusion that B roadwater wasin no way confused about this
right or the peril of inaction by the manner in w hich shereceived the advisements under Rule
4-215(a).

Her contention on 14 February 2005 that she would have been able to secure
representationfrom the Public Defender’ s Office had atwo-week postponement been granted
does not suggest remotdy that Judge Tisdal e abused his discretion in denying that relief and
finding waiver. From the time of her first hearing in the Circuit Court, where she was
informed of the importance of retaining counsel, and of her right to free representation by the
Public Defender, if she qualified, Broadwater had four months to ascertain whether she so
qualified or, failing that, to find private counsel. She vacillated in her reasons from her 21
September 2004 representation to Judge Ambrose in the District Court, where she claimed
to have selected a private counsel to represent her, to the 8 October 2004 hearing where she
failed to explain adequately why, having contacted the Public D efender, she neglected to
follow up to determinewhether she qudified for assigned legal counsel. Instead, sheiterated
that she did not know if the Public Defender tried to reach her as she had not picked up her
mail at her residence address for three months (or apparently made other arrangements to

receive mail). She alluded to suffering from fibromyalgia, but never explained how that
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condition prevented her from securing counsel. Finally, she stated she did not seek to engage
counsel earlier because she was afraid a Public Defender would “plead [her case] out.”
Judge Tisdal e again explained to her the importance of counsel and the potential for afuture
finding of waiver by inaction:

THE COURT: An attorney can assist you by evaluating the charges and the

facts of the case and advising you how to proceed in connected court

proceedings on your behalf. Asl told you, if you come to court on the 8th of

November without an attorney, you likely won't be granted a continuance to

retain one. Now, | know you’'ve heard this same advice on a number of

occasions, and ajudgeisgoingtolook at thisfile and say, well, we’ ve told her

and told her, okay?
One month later, Broadwater again was advised of her rights and the risk of waiver by
inaction if she appeared yet again without counsel:

THE COURT: Now, I'm going to tell you again what the judge already told

youin October . .. SoI’mtelling you that one moretime so that when this case

comes back here, the record is going to reflect you were advised of your right

toalawyer onceagain, and if you come back without alawyer, the judge could

find that you have waived your rightto be represented by counsel, by alawyer.

Do you understand that, Ms. Broadw ater?

BROADWATER: Yes, ma’ am.
After reviewing these numerous admonitions on the record, Judge Tisdale ultimately
determined that Broadwater, unjustifiably and without meritorious reason, refused or failed
to secure counsel after having ample opportunity to do so. On thisrecord, we are unwilling
to conclude that that ruling constituted an abuse of discretion.

Conclusion
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We hold that the litany of advisements required by Rule 4-215(a) may be given
satisfactorily to a defendant wherethe record shows a piecemeal and cumulative rendition
of the advisements by successive judges of the District and Circuit Courts in those cases
where the District Court had exclusive original jurisdiction of the charges at their inception
and the caseistransferred to the Circuit Court uponthe defendant’ s prayer for a trial by jury.
Although these advisements also may be given at one time in a sngle omnibus hearing,
which should be the preferred mode of rendering the advisements, that is not the only
modality through which compliance may be achieved under the Rule. The predicate to
finding a “knowing and intelligent” waiver of the right to counsel liesin the giving of the
complete litany, whether at one occasion or in seriatim over multipleappearancesin the same
case, although in the latter instance care must be taken not to foster confusion on the
defendant’s part as to the implicated right and the potential consequences of inaction in
pursuit of effectuating that right.

In the present case, the trial judge did not abuse his discretion in finding that
Broadwater waived her right to be represented by counsel through inaction.

JUDGMENT OF THE COURT OF

SPECIAL APPEALS AFFIRMED;
COSTSTOBE PAID BY PETITIONER.
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decision and adoption of this opinion.

Today,

“We hold that the litany of advisements required by Rule 4-215 (a) may be
given satisfactorily to a defendant where the record shows a piecemeal and
cumulative rendition of the advisements by successive judgesof the District
and Circuit Courts in those cases where the District Court had exclusive
original jurisdiction of the charges at their inception and the caseistransferred
to the Circuit Court upon the defendant’s prayer for trid by jury. Although
these advisements also may be given at one time in asingle omnibus hearing,
which should be the preferred mode of rendering the advisements, that is not
the only modality through which compliance may be achieved under the Rule.
The predicate to finding a ‘knowing and intelligent’ waiver of the right to
counsel liesin thegiving of the completelitany, whether at one occasion or in
seriatim over multiple gopearances in the same case, although in the latter
instance care must be taken not to foster confusion on the defendant’ s part as
to the implicated right and the potential consequences of inaction in pursuit of
effectuating that right.”

Md. , , A.2d___,  [slipop.at35]. Thisisan extraordinary holding, not

simply for what it prescribes or becauseit effectively marginalizes, if not overrules, Johnson
v. State, 355 Md. 420, 735 A.2d 1003 (1999), a case under ten (10) yearsvintage, but for the
path it takes to achieve thisresult. By this holding, the majority also fails to give effect to,
and, in fact, completely disregards, the most basic rule of Rule construction - to discern the
intention of the promulgators of the Rule by reference to the words the promulgators used,

instead, ignoring those wordsin favor of aflawed precedent, aresult-oriented rational e, and

a strained interpretation of Johnson.

Compliance with Maryland Rule 4-215 (a) is, as subsection (d)'® of the Rule, our

®Rule 4-215 (d) provides:
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cases, see Johnson, 355 Md. at 452, 735 A.2d at 1020 (“ T he express language of M d. Rule
4-215(d) states that for there to be an effective waiver by inaction, ‘the record [ must] show
[ ] compliance with [the advisements found in] section (a) of this Rule...””), and cases
therein cited, and the majority acknowledge, a prerequisite for finding that a defendant has
waived counsel by inaction. It provides:
“(a) First Appearance in Court Without Counsel. At the defendant's first
appearance in court without counsel, or when the defendant appears in the

District Court without counsel, demands a jury trial, and the record does not
disclose prior compliance with this section by a judge, the court shall:

“(1) Make certain that the defendant has received a copy of the
charging document containing notice as to the right to counsel.

“(2) Inform the defendant of the right to counsel and of the
importance of assistance of counsel.

18(...continued)

“Waiver by Inaction--Circuit Court. If a defendant appears in circuit court
without counsel on the date set for hearing or trial, indicaes a desire to have
counsel, and the record showscompliance with section (&) of this Rule, either
in aprevious appearancein the circuit court or in an appearance in the Didrict
Court in a case in which the defendant demanded a jury trial, the court shall
permit the defendant to explain the appearance without counsel. If the court
findsthat thereis ameritorious reason for the defendant's appearance without
counsel, the court shall continue the action to a later time and advise the
defendant that if counsel does not enter an appearance by that time, the action
will proceed to trial with the defendant unrepresented by counsel. If the court
findsthat thereis no meritoriousreason for the defendant's appearance without
counsel, the court may determine that the defendant has waived counsel by
failing or refusing to obtain counsel and may proceed with the hearing or
trial.”

(Emphasis added).




“(3) Advise the defendant of the nature of the charges in the
charging document, and the allowable penalties, including
mandatory penalties, if any.

“(4) Conduct a waiver inquiry pursuant to section (b) of this
Ruleif the defendant indicates a desire to waive counsel.

“(5) If trial isto be conducted on a subsequent date, advise the
defendant that if the defendant appearsfor trial without counsel,
the court could determinethat the defendantwaived counsel and
proceed to trial with the defendant unrepresented by counsel.

“Theclerk shall note compliancewith thissectioninthefile or onthedocket.”
Md. Rule 4-215 (a) (hereinafter, “Rule 4-215 (a)” or the “Rule”).

Clearly and unambiguously, and by its terms neither prescribing nor implying the
existenceof any exception, Rule 4-215 (a) requirestheftrial court, to whom itisdirected and
before whom the defendant is appearing, to discharge the duties precisely formulated and
enumerated in the Rule. It issignificant, in other words, that the Rule imposes on the court
the burden of making each and every inquiry, and giving each and every advisement
enumerated, whenever a defendant “first appear[s| in court without counsel, or ... appearsin
the District Court without counsel, demands a jury trial, and the record does not disclose
prior compliance with this section by a judge,” and that it does not countenance or

contemplate partial inquiry and advisement, to be supplemented later by another court.

We construed Rule 4-215 (& in Johnson, reaching two (2) conclusions, in the form

of holdings, that inform, or | should say, should inform, the decision in thiscase. Thefirst,

that “compliance [with Rule 4-215(a)] must be grict and not simply substantial,” 355 Md.



at 446, 735 A.2d at 1017, “that substantial compliance with Md. Rule 4-215(a)(1)-(5) is not
sufficient for there to be an effective Md. Rule 4-215 (d) waiver of counsel by a
defendant[,]” id. at 426, 735 A.2d at 1006, was in response to an argument by the State,
reminiscent of the argument it makes here and that the majority accepts. The State,
conceding that there had not been strict compliance with Rule 4-215 (a) in that case, argued
nevertheless that the waiver was effective, there having been substantial compliance. In
particul ar, it relied on, inter alia,™

“findingsof thetrial judge: (1) during Johnson'sfirst court appearance bef ore

the District Court Commissioner, he was provided with a‘ Notice of Advice

of Right to Counsel’ and an ‘Initial Appearance Report,” which indicated that

he had received the subsection (a) advisements; and (2) when Johnson

appeared the next day before the District Court judge for his bail review

hearing, a‘Bail Review Docket’ form was completed and signed by the judge,

indicating compliance with Md. Rule 4-215[,]”
id. at 425-426, 735 A.2d at 1006, and the completed Initial Appearance/VOP Information
Sheet, which had been given to Johnson on hisfirst appearance in Circuit Court and which
indicated that the subsection (a) information had been provided to Johnson. |d. at 426, 735

A.2d at 1006.

In rejecting the State’ sargument, the Johnson court pointed to the “plain language”

¥The State believed also that requirements of (a) (1) and (3) were substantially
satisfied by virtue of the fact that the charges remained the same between Johnson's
District Court and Circuit Court gopearances and that there was substantial compliance
with subsection (a)(5) when Johnson received that advisement from a District Court judge
during his bail review hearing. Johnson v. State, 355 Md. 420, 425, 735 A.2d 1003, 1006
(1999).




of the Rule and “review[ed] some of the primary casesin which this Court has examined Md.

Rule 4-215 or its precursors,” 355 Md. at 446, 735 A.2d at 1017, e.g., Parren v. State, 309

Md. 260, 523 A.2d 597 (1987) and Moten v. State, 339 Md. 407, 663 A.2d 593 (1995),%

®In Parren v. State, having reiterated that Md. Rule 4-215 detailed a “precise
procedure” that must be followed in “ matters pertaining to waiver,” 309 Md. 260, 278,
523 A.2d 597, 605-06 (1987), and that “our rules *are not guides to the practice of law but
precise rubrics “ established to promote the orderly and efficient administration of justice
and [that they] are to be read and followed,”’” id. at 280, 523 A. 2d at 606-07, citing Isen
V. Phoenix Assurance Co., 259 M d. 564, 570, 270 A.2d 476 (1970); State v. Bryan, 284
Md. 152, 154-55, 395 A.2d 475 (1978), we addressed the importance of Md. Rule 4-215
in protecting a defendant's fundamental constitutional right to counsel:

“We remain satisfied that to protect the fundamental rights involved, to

secure simplicity in procedure, and to promote fairness i n administration ...

the requirements of [Md.] Rule 4-215 areto be considered as mandatory.

We reach this conclusion with consideration of the nature of the right with

which the Rule is concemned and the unqualified recognition of the

importance of that right by the Executive Department, the Legislative

Department and the Judiciary Department of our State. Of great

significance is that the Rule is uniformly couched in mandatory language.

The commands to the court are that it *shall’ do the acts set out; the Rule

mandates the court's conduct. We see no support in the Rule for a

construction that ‘‘substantial compliance’’ with its requirementsis

sufficient. We refuse to depart from our holding in Bryan.

* k% *

“It is perfectly clear that the purpose of [Md.] Rule 4-215 is to protect that

most important fundamental right to the effectiveassistance of counsel, which

is basic to our adversary system of criminal justice, and which is guaranteed

by the federal and Maryland constitutions to every defendant in all crimind

prosecutions.”
309 Md. at 280-82, 523 A.2d at 606-07. We adopted this discussion in Johnson, adding,
however, the emphasis shown. 355 Md. at 447-448, 735 A.2d at 1017-18.

In Moten v. State, 339 Md. 407, 663 A.2d 593 (1995), following Parren, this Court
held that a“harmless error analysisisinapplicable to aviolation of Rule 4-215 (a) (3).” Id.
at 409, 663 A.2d at 595. We also held that “[O]nce subsections (a) (1)-(4) of Rule 4-215
wereinvoked, thetrial court'sfailureto comply fully with itsrequirements rendered waivers

(continued...)




concluding:

“Md. Rule 4-215 is abright line rule that requires strict compliance in order
for there to bea ‘knowing and intelligent’ waiver of counsel by a defendant.
In addition, the rule's provisions are mandatory, as indicated by the use of the
word ‘shall.” In this case, we are concerned with subsection (a), the
advisements, and subsection (d), the waiver inquiry. The express language of
Md. Rule 4-215 (d) statesthat for there to be an effective waiver by inaction,
‘therecord [must] show [ ] compliancewith [the advisementsfoundin] section
(a) of this Rule....” Along with the plain language of the rule itself, Parren

Moten, and Okon'® leave no doubt that Md. Rule 4-215 must be strictly
compliedwithin order for awaiver to be effective. See also Smith v. State, 88
Md. App. 40,591 A.2d 905, 88 Md. App.[32,] 43,591 A.2d[902,] 907 (1991)
(‘[ TIhe[plain] languageof the Rules[requiresus] to hold that the circuit court
must comply with [Md.] Rule4-215 initsentirety.).”

Johnson, 355 Md. at 452-53, 735 A.2d at 1020.

We had earlier noted that

?9(...continued)
of counsel ineffective.” Id. at 411, 663 A.2d at 596.

#'Okon v. State, 346 Md. 249, 696 A.2d 441 (1997), which reaffirmed Parren and
Moten, was also identified as one of the“trio of cases,” in which thisCourt, “resist[ing]
attempts to ease the strict requirements of Md. Rule 4-215,” found that Md. Rule 4-215 is
a‘precise rubric’ that mandates strict compliance in order for there to be an effective
waiver of counsel by a criminal defendant.” Johnson, 355 M d. at 446, 735 A.2d at 1017.
The Court also acknowledged that the Court of Special Appeals had consistently so held
in Smith v. State, 88 Md.App. 32, 40, 591 A.2d 902, 905 (1991) (“Maryland law is clear
that the provisions of [Md.] Rule 4-215 are mandatory and substantial compliance is not
sufficient.”) and in Evans v. State, 84 Md. App. 573, 581, 581 A.2d 435, 439 (1990)
(“[S]trict compliance with the rule is mandated....” ). Johnson, 355 Md. at 449, 735 A.2d
at 1019.




“[t]he standard in Maryland for an effective waiver of counsel echoes the
standard established by the Supreme Court in Johnson [v. Zerbst, 304 U.S.
458, 58 S. Ct. 1019, 82 L. Ed. 1461 (1938)], Adams [v. United States, 317
U.S. 269, 279, 63 S.Ct. 236, 242, 87 L.Ed. 268, 275 (1942)] , and Argersinger
[v. Hamlin, 407 U.S. 25, 37, 92 S. Ct. 2006, 2012, 32 L.Ed.2d 530, 538
(1972)], ..., among other cases: to be valid, the waiver must be ‘knowing and
intelligent.” Fowlkesv. State, 311 Md. 586, 609, 536 A.2d 1149, 1161 (1988);
Mausv. State, 311 Md. 85, 112,532 A.2d 1066, 1079 (1987); Howell v. State,
293 Md. 232, 236, 443 A.2d 103, 105 (1982).

“Maryland Rule 4-215 (a) implements the constitutional mandates for waiver
of counsel, detailing a specific procedure that must be followed by the trial
court in order for there to be a knowing and intelligent waiver. Vincenti v.
State, 309 M d. 601, 604, 525 A.2d 1072, 1074 (1987); Fowlkes 311 Md. at
609, 536 A.2d at 1161. W hether the defendant's waiver is ex pressly made to
the judge by requesting to proceed to trial pro se, by inaction through simply
appearing at trial without counsel present, or through discharging an atorney
whose appearance hasbeen entered, thetrial court must comply withMd. Rule
4-215 in order for the defendant's waiver of counsel to be valid.”

Johnson, 355 Md. at 443-44, 735 A.2d at 1016.

The majority distinguishes Johnson primarily - “[f]irst and most important”- on the
basis of jurisdiction.  Md.at __,  A.2dat___ [slipop.at 26]. Therefore it reasons
that, because the charges against Johnson were within the exclusive original jurisdiction of
the Circuit Court, Johnson “was required to receive his subsection (a) advisements from a

circuit court judge,” id., quoting Johnson, 355 Md. at 457, 735 A. 2d at 1023. The majority

concludesfromthisfact, that “ Johnson, thus, governsonly situationswhere the Circuit Court
possesses exclusive original jurisdiction.” 1d. Alternatively, the majority reasons, the
deficienciesthat we identified with regard to the advice received by Johnson in the District

Court - thefailure of the District Court judge to adequately advise him orally of the Rule 4-



215(a) information, and thefact that the only oral advisements given were given by aDistrict
Court Commissioner, rather than a judge, Johnson, 355 Md. at 455, 735 A. 2d at 1022,
“reveal that our holding rested, not on the notion that Rule 4-215(a) may not be satisfied
cumulatively by seriatim advisements delivered in the District Court and a circuit court, but
rather that Johnson simply never satisfactorily received proper and full advisements under

any combination of circumstances.” _Md.at __,  A.2dat___ [slip op. at 26-27].%

#The majority suggests that the petitioner’s reliance on the Johnson holding,
which it characterizes as “that the Rule did not contemplate Johnson receiving properly
the section (a) litany at the combined District Court and Circuit Court appearances, is at
best dicta,” Md. , , A.2d , (2007) [slip op. at 27], reasoning that
“the case necessarily resed only on the determination that the defendant did not receive a
correct or complete litany of advisements at any time throughout the course of his
‘countable’ court appearances.” Id. The majority iswrong. The Johnson court stated the
issue as:

“[W]hether a circuit court judge with exclusive original jurisdiction may

determine that a defendant waived the right to counsel based on information

provided to the defendant at his or her bail review hearing before a District

Court judge. Specifically, we are being asked to determine whether waiver

of counsel by inaction, as detailed in M aryland Rule 4-215 (d), may occur in

the absence of compliance with M d. Rule 4-215 (a) (1)-(5).”

Johnson, 355 M d. at 424, 735 A.2d at 1005. Viewed in the context of what followed, itis
clear that the issue was not the one the majority claims. Rather, the petitioner’s focusis
the correct one - she got it right.

The majority also relies on Moore v. State, 331 Md. 179, 184, 626 A. 2d 968, 970
(1993), Richardson v. State, 381 Md. 348, 364-65, 849 A. 2d 487, 497 (2004), and
McCracken v. State, 150 Md. App. 330, 355, 820 A. 2d 593, 608 (2003), for the proposition
that “a circuit court judge may rely on the Rule 4-215 (a) advisementsgiven by a District
Court judge, and supplement them as necessary, so long as the case properly began in the
District Court’ sjurisdiction, based on the crimes charged, and was transferred to the Circuit
Court when the defendant prayed ajury trial.”  Md.at__ , A.2dat___ [slipopat
27-28]. Rule 4-215(d) now provides, as the casescited confirm, that a Circuit Court judge
can accept, and is not required to repeat, Rule 4-215(a) advisements when “therecord shows

(continued...)




Itis, to be sure, afactthat the chargesin this case, unlike those in Johnson, are within
the exclusivejurisdiction of the District Court and the case, therefore, isin the Circuit Court
for ajury trial, prayed in that court. It is not correct, however, that thisfact explains the
holding by this Courtin Johnson. That holding was, you will recall, that Rule 4-215 is not
only mandatory, but requires strict, not substantial, compliance. Johnson, 355 Md. at 446,
735A.2d at 1017. It wasbyway of rationalizing this holding that we engaged in an extended
discussion of theright to counsel, acknowledging its fundamental nature, and Maryland law
on the subject. It was in that context that we related our historic resistance to efforts to
change, ease, the standard by which waivers of counsel arejudged. It was our focus on the
standard to be applied to the application of the Rule to which that discussion was directed.
The jurisdictional issue did not warrant, not to mention require, the focus that we took in

Johnson, and the extensive treatment we gave tha approach.

2(...continued)

compliance with section (@) of thisRule, either in aprevious appearance in the circuit court
or in an appearance in the District Court in acase in which the defendant demanded a jury
trial.” The operative phrase in the Ruleis“shows compliance.” The Rule does not require
a repetition of compliance, but it does not excuse non-compliance, and w hen the record
shows partial - not complete - compliance, it does not “show compliance.” Thus, it isnot
correct to say that Rule 4-215(d), or either of the cases cited, permits supplementation of
incomplete advisements; certainly, neither the Rule nor those cases expressly provides for
supplementation. Implying such a provision, | submit, changes the “strict compliance”
standard, so well settled in this State, to, dare | say it, a “substantial compliance” one, a
standard that, by the way, we rejected, and emphatically so, in Johnson.



As the majority correctly points out, the Johnson court, in rejecting the State’s

argument, referred to the difference in requirements, depending on the jurisdictional
predicate. See  Md.at __ , A.2dat___ [slipopat 25-26]. Itissignificant that it
did so in the context of the Stae’s “ substantial compliance” argument and, then, it offered
that rationale not as a substitute for the strict compliance holding or as a “stand alone”
holding, but only as an additional reason for the strict compliance holding. Only after the
Court had stated its holding that the Rule must be strictly complied with and the reason for
it - it vindicates the fundamental right to counsel® - did it mention the jurisdictional issue:
“Further, a circuit court judge with exclusive origind jurisdiction may not
determinethat Johnson waived counsel based on information provided to him
at his bail review hearing before a District Court judge. Because Johnson's
charges were not transferred to the circuit court on a jury trial demand, an

advisement by a District Court judge, as opposed to a circuit court judge, was
not sufficient for strict compliance with Md. Rule 4-215.”

Johnson, 355 Md. at 426, 735 A.2d at 1006 (emphasis added).

230n this point the Court was quite clear, even eloquent:

“This Court has on several occagons resisted attempts to relax the strictures
of Md. Rule 4-215. We believe that any erosion of the rule's requirements
would begin the dangerously slippery slope towards more exceptions The
right to ass stance of counsel in criminal proceedingsis a fundamental right;
therefore, we indulge every reasonable presumption against waiver-whether
such waiver is expresdy made by the defendant or implied through his or her
refusal or failureto obtain counsel. Maryland Rule 4-215 exists as a safeguard
to the constitutional right to counsel, providing a precise ‘checklist’ that a
judge must complete before a defendant's waiver can be considered valid; as
such, it mandates strict compliance.”

Johnson, 355 Md. at 426, 735 A.2d at 1006.
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The majority cites Gregg v. State, 377 Md. 515, 833 A. 2d 1040 (2003) as further

support for the proposition that Rule 4-215(a) may be satisfied “in piecemeal, cumulative
fashion by advisementsrendered by judges of the District and Circuit Courts.” __ Md. at
. A.2dat___ [slipop.at 27]. Itistruethat one of this Court’sholdingsin that case
was that cumulative piecemeal advisements by more than one Circuit Court judge is
sufficient where the charges are within the exclusive jurisdiction of the Circuit Court.* It
must be pointed out, however, that themore substantid issue had to dowith thetrial court’s
obligation to inquire as to the defendant’ s competency, sua sponte, consuming the vast
majority of the majority’s, and all of the dissent’ s, attention. Gregg, 377 Md. at 556, 833 A.
2d at 1066 (dissenting opinion by Bell, C.J., in which Eldridge, J. joined). Indeed, as
indicated, that issue divided the Court, and, as must be obvious, was a dispositive issue. In
any event, the reasoning of Gregg on the Rule 4-215 issue can withstand scrutiny to no
greater extent than can the reasoning in the instant case.

In this case, because, when the petitioner appearedin the Circuit Court, after having
appeared in the District Court and prayed ajury trial, the record did not “ show compliance”

with the Rule 4-215 (a) advisements, Rule 4-215 (a) then imposed on the Circuit Court judge

*Curiously, the petitioner in Gregg v. State, 377 Md. 515, 833 A. 2d 1040 (2003)
argued that the advisements were deficient and could only be rendered sufficient if they
were combined with advisements given by the District Court. Gregg, 377 Md. at 553-54,
833 A.2d at 1062-63. There thusisreason to question w hether the issue decided actually
was presented in that case.
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theduty to comply with its prescriptions. That dutywas strictly to comply, not do so partially
or supplement advisements already given. When that judge did not comply fully or strictly,
the record continued not to “show compliance,” thus charging the trial judge before whom
the defendant may appear next with the corresponding and mandatory dutyto comply. The
second Johnson holding makes clear that thisis so, and why. See Johnson, 355 Md. at 460-
61, 735 A.2d at 1025.

Having rehearsed the advisements given Johnson, the Court rejected them as
inadequate. Consequently, it held:

“In short, any Md. Rule 4-215 (a) (1)-(5) advisements that Johnson received
were inadequate and given to him in an incomplete manner in different courts
by different judges, all resulting in likely confusion on the part of the
defendant. Nowhere in the record is there evidence that any one circuit court
judge went through the section (a) litany with Johnson, point-by-point as
required. Indeed, the record indicatesthat the only judge who mentioned Md.
Rule 4-215 to Johnson was Judge Nalley on theday of histrial, and even then
he did not go through the complete subsection (a) advisement. For therule to
be an effective constitutional safeguard, it contempl ates defendants receiving
the advisements during their ‘first appearance in court without counsel,” well
before the day of trial.

“We conclude that to avoid confusion onthe part of an accused and to protect
thefundamental right to counsel, the subsection (a) advisements must be given
in strict accordance with Md. Rule 4-215, by the correct court and not
piecemeal. A ‘knowing and intelligent waiver of counsel can only occur
when there is strict compliance with the rule.”

Johnson, 355 Md. at 461, 735 A.2d at 1025 (emphasis added).
Thus, we made clear what strict compliance with Rule 4-215 (a) advisements entails:

ajudge going through the advisements with the defendant * point-by-point asrequired,” and

12



“not piecemeal.” On this, the Court could not have been clearer. Y et, the majority in the
instant case disregards these holdings, in favor of a rationale that is not justified by the
Johnson opinion, but one that gets it to the result it seeks® In doing so, the mgority

overrules, sub silentio, at least Johnson, Parren, and Moten, and at the sameti me, undermines

the right to counsel and sends the wrong message, amessage diametrically opposite to that
previously sent with regard to the rules governing waiver of counsel and the effectof failing
to comply with them. Rather than finding a way to avoid giving consequence to a trial
judge’s failure to abide by a rule that is directed to trial judges, indeed, demands of trial
judges before whom defendants without attorneys appear, some action for the protection of
those defendants’ fundamental right to counsd, we would do well to enforce the Rule.

L ooking the other way begetsnothing less than additional non-compliance; by so doing, we
can look forward to other cases that will extend the limits. Enforcing compliance, on the
other hand, has the potential of reducing the number of those cases. If, at the end of the day,
the majority is intent on changing the law and the effect of our Rules, perhaps because
compliance is too difficult to enforce or may be seen as too solicitous of the rights of
defendants, it would be better to havethe Rulesreflect the reality on the ground. It simply
will not doto have“preciserubrics,” intended to be read and f ollowed, to mean “ sometimes”

and “sometimes not,” depending on the Rule. | dissent. Judges Battaglia and Greene have

Thereisakind of “Humpty-Dumpty” quality to the majority’s rationale; it is as if
it is saying, to paraphrase Lewis Carroll, “The law iswhat we say it is, no more, no less.”
See LEWISCARROLL, THROUGH THE L OOKING GLASS (London, M acmillan 1872).
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authorized me to state that they join me in this dissent.
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