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Brock Bridge Limted Partnership (BBLP) and Brock Bridge
Bui l ders, Inc. (BBBI) appeal froma judgnent of the Crcuit Court
for Anne Arundel County in favor of Devel opnent Facilitators, Inc.
(DFI') and Raynond Streib (Streib). Appellants had filed a four-
count Anended Conpl ai nt on Decenber 23, 1994, alleging breach of a
contract to construct roadside inprovenents in a housing
devel opment for the agreed price, malpractice for negligently
m srepresenting the costs of construction, malpractice for failure
to process an application for a wetlands permt, and intentional
m srepresentation.

The court dismssed the intentional m srepresentation claimat
the end of the plaintiffs' case. After a ten-day trial wthout a
jury, the court found that appellants had not carried their burden
of proof on the breach of contract claim The court also found
that the breach of a contract would not sustain an action soundi ng
in tort, dismssing the claim for malpractice for negligently
estimating the costs of construction. Appellants do not appeal the
court's disposition of the wetlands claimor its dism ssal of the
intentional msrepresentation claim They appeal the court's
j udgnent regarding the breach of contract claimand the negligence
claim!?

Appel l ants present the follow ng questions for our review,

renunbered and restated as foll ows:

1 On July 11, 1995, a consent judgnent for $10, 968.29 was
entered against BBLP on a claimof DFI in a conpanion case which
was consolidated with this case by the consent of the parties.
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Did the circuit court err as a matter of
| aw when it concluded that BBLP was not
i ndebted to BBBI for BBBI's expenditures
for the project?
1. Was the circuit court clearly erroneous
in its determnation that it could not
award danmages to appellants based on
anyt hi ng ot her than pure specul ati on?
1. Did the circuit court err as a matter of
|aw when it ruled that the evidence did
not support a <cause of action for
negl i gent m srepresentation agai nst
Strei b individually?
W answer in the affirmative to all three questions.?
Consequently, we reverse the judgnent as to the first and third

i ssues, and vacate the judgnent on the second.

FACTS

The legal relationships of the parties to this case are
i nterwoven with such conplexity as to make a detail ed explanation
unhel pful. Therefore, we shall not attenpt to parse out and define
every bit player; however, we will provide all of the information
necessary to an understandi ng of the issues underlying this appeal.

BBBI is a Maryland corporation whose principals are George

Stone (Stone) and Weston Stone (Weston). In 1988, WF. Uz
Construction Conpany, Inc. (Uz) contracted to purchase real
2 Appel l ants present an additional question: whether the

court clearly erred in finding that BBLP did not spend its own
nmoney for the costs of the off-site inprovenents guaranteed by DFI.
In light of our conclusion on the first issue, we need not address
thi s question.
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property in Anne Arundel County from Mary and Lawence Taylor. Utz
retained Streib, an engineer, to provide on-site engineering
services through his conpany, DFlI, for a contenpl ated devel opnent
on the land, Brock Bridge Estates.® Streib is the president of
DFI. On June 15, 1990, Utz assigned its interest in the purchase
contract to BBBI, including all rights to engineering services
rendered with respect to the property. The assignnment was intended
to cement a relationship by which Uz and Stone would participate
in the devel opnment project as 50-50 partners.

On March 22, 1991, BBBI, through its principal, Stone, fornmed
BBLP, a limted partnership with BBBI as general partner. At this
point, neither Stone nor Utz had commtted hinself irrevocably to
t he devel opnent project. The | atest extension of the purchase
contract called for settlenent by June 7, 1991. By early 1991
however, bids had been received for nost of the project except for
the off-site road i nprovenents. Mnetary considerations |ed Stone
to informStreib that the off-site road i nprovenent costs, if too
hi gh, could cause Stone to abandon the project as economcally
unf easi bl e. Streib assured Stone that, based on an estimte
perfornmed in February by his project engi neer, Matthew Mrgan, the

cost of the off-site inprovenents within the existing right-of-way

3 Streib was responsible for negotiating with the County
the off-site road i nprovenents and engi neering services necessary
to bring the subdivision devel opnent to record plat.
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of Brock Bridge Road would not be nore than $1,000 per lot for
si xty-seven or sixty-eight lots, which he rounded off to $70, 000.

On June 5, 1991, BBBI assigned the purchase contract to BBLP.
On that sane day, BBLP and Stone executed a letter agreenent with
DFI. Stone signed individually and on behal f of BBLP, and Streib,
the day after receiving the letter, signed on behalf of DFI, in his
capacity as president. The agreenent read as foll ows:

Dear Ray:

You have advised nme that the County will
not sign off on the record plat for "Brock
Bridge Estates" until execution and delivery
of the Agreenent between the Devel oper and the
County requiring (i) design of off-site
i nprovenents (for Phases 1 and 2 as defined in
the Agreenment) within existing rights of way
for Brock Bridge Road, for Phases 1 and 2, and
(11) construction of inprovenents under Phase
1 only.

On behalf of the Developer, | have
advised you that we do not intend to go
forward with the devel opment of the Project
W t hout your assurance that the costs for al
work required under the aforenentioned
Agreenent (including costs of engineering,
costs of construction of inprovenents and any
and all other out-of-pocket* costs to the
Devel oper) wll not exceed $70,000 in the
aggr egat e. You have assured ne, in the
exercise of your professional judgnent and
responsibility, that the costs required to
nmeet the conditions of the aforesaid Agreenent
will not exceed $70,000. |In the event costs
incurred by Devel oper to neet the obligations
to the County under the Agreenent exceed
$70,000 in the aggregate, you have further
agreed that Developnent Facilitators, Inc.
will be liable to Brock Bridge Limted
Partnership ("BBLP') for the difference and
shall reinburse, indemify and hold BBLP
harm ess for any such excess.
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In reliance on your representations as to
costs, we are prepared to go forward by
executing the Agreenent on behalf of Brock
Bridge Limted Partnership. Please sign bel ow
acknowl edging receipt of this letter, and
agreeing to undertake the liability for excess
costs as provided above.

* Refer to phone conversation with M. Dennis
Hoover, the item of out of pocket expenses
means paynent to third parties (i.e. right of
ways) required in order that construction can
occur .

At the date of this letter, no final plans or construction
drawi ngs for the off-site inprovenments existed. The "Agreenent"
referred to in the letter was the agreenent between Anne Arundel
County and Wz for the devel opnent of the real estate. It defined
Phase One inprovenents as foll ows:

a. Phase One consists of approximately 2,750
| inear feet of road/shoul der wi dening, with up
to 24 feet of Macadam Paving and 8 feet of 4
i nches sand asphalt shoul der on both sides of
Brock Bridge Road and within the existing
right-of-way, and any storm drains and any
ot her appurtenances within the existing right-
of -way as shown on the plans attached hereto
as Exhibit A

In 1991, Streib held a series of conversations with County
officials regarding the requirenents for off-site inprovenents. In
February 1991, as noted supra, Streib's project engineer, Morgan,
estimated that the cost of the off-site inprovenents for sixty-
seven or sixty-eight lots would be approxi mately $1, 000 per |ot.
Streib communicated this to the County on February 27, 1991. The

circuit court found that in My, 1991, the County infornmed Streib



- b -
that the cost of inprovenents to Brock Bridge Road woul d exceed
$250, 000. In the letter agreenent of June 5, 1991, Streib, on
behal f of DFI, guaranteed Stone that it would cost $70,000 to
i nprove Brock Bridge Road within the existing rights-of-way. In
July, shortly after signing this agreenent, DFlI estimted that the
i mprovenents to Brock Bridge Road woul d cost $281, 780. 50.

The court found that "the estimate of $70,000.00 was for a
portion of the work di scussed by Anne Arundel [Clounty in May 1991
and estimated as costing $281,780.50 in July by DFI." Sheddi ng
l[ight on this interpretation, the court reasoned, was a letter from
DFI (signed by Streib as president) to Stone and Uz dated April 5,
1991, prior to the contract, which expl ai ned:

: The end result will be the conditions as

previously discussed (design the entire

section of roadway, acquire the rights-of-ways

from the individual property owners and only

construct Phase 1 of the inprovenents which

woul d parallel $70,000 plus or minus — 2,200

plus or mnus lineal feet providing 8 foot

shoul ders on both sides of the roadway).
The court found that the total cost to construct Brock Bridge Road
was $427,800. 85, which "substantially exceeded the estimate Streib
had made [to Stone]." Concluding that all parties concerned were
surprised by the requirenents inposed by the County (including the

installation of gabion walls*, other expenses, and by the final

costs of inproving Brock Bridge Road, the court found:

4 Gabion walls are a very expensive formof retaining wall,
required by the County to avoid the destruction of a bicycle path
runni ng parallel to Brock Bridge Road.
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. . . The costs of construction [were] clearly
hi gher than the $70, 000. 00. DFI  nmade
guarantees that certain costs in accordance
with the June 5, 1991 agreenent would not

exceed $70, 000. The Court finds that the
guar ant eed costs exceeded $70, 000. 00 .

(Enphasi s added). Thus, the court inplicitly found that DFI
breached its contract with Stone and BBLP.°®

Nevert hel ess, the court dismssed the contract claimbecause,
it reasoned, BBLP failed to show specific damages. The court's
decision on this point turned on two factors: the nature of the
damages and the rel ati onship between the parties to the contract.
First, the court noted that several bills submtted at trial
pertaining to the Phase One inprovenents, referred to paving around
manhol es, none of which existed on Brock Bridge Road. Subcontracts
wer e awarded wi thout conpetitive bidding, and several contractors
were paid to perform the sane tasks. "Carel ess nmanagenent and
bookkeepi ng" plagued records failing to delineate whether BBBI or
anot her construction conpany —Wston Builders, Inc. —was billed
for work on Brock Bridge Road, or even to what portion of the road
the bills pertained. Therefore, reasoned the court, even assum ng

t hat BBLP suffered damages as a result of the breach, the evidence

5 Appel | ees argue that the court never explicitly found
that DFlI breached the contract. Although the court did not say so
in so many words, we see no other possible interpretation of the
court's conclusion that DFI failed to deliver its end of the
bargain. Appellees' argunent nerely splits hairs.
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was "insufficient for the Court to determ ne an anmount of danages
by any nethod ot her than specul ation.”

Second, al though the court found that BBBI paid for work which
"clearly benefited BBLP," the court found no evidence that BBLP was
i ndebted to BBBI, "who was not a party to the June 5, 1991
agreenent . " Appel lants introduced no tax returns, prom ssory
notes, or other evidence to prove that the costs were a debt owed
by BBLP. Appellants presented no evidence that it rei nbursed BBB
for the expenses incurred by BBBI. Therefore, the court concl uded,
appel l ants could not carry their burden that BBLP suffered damages
at all as a result of the breach

Di scussing whether Streib was negligent in his estimtion of
the costs to conplete Phase One, the court held that "no duty to
guarantee future costs which may arise and which my exceed
estimated costs arises as a duty of care outside a contractua
agreenent to guarantee such overages." The court reasoned that an
incorrect estimate of future costs may prove that a m stake was
made, but does not prove negligence; the proper avenue for relief

was in contract, not tort.

LEGAL ANALYSI S

Appel l ants argue that the circuit court erred as a natter of

law when it <concluded that BBLP failed to denpbnstrate its
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i ndebt edness to BBBlI (thus failing to carry its burden of show ng
damages caused by DFlI's breach of the contract). Appel | ant s’
argunment hinges on their interpretation of Mb. CooE ANN., Corp. &
Ass. (C A), 8 9-401(2) (1975, 1993 Repl. Vol., 1996 Supp.), which
r eads:
The rights and duties of the partners in

relation to the partnership shall be

determ ned, subject to any agreenent between

them by the follow ng rules

(2) The partnership nmust indemify every

partner in respect of paynents nade and

personal liabilities reasonably incurred by

himin the ordinary and proper conduct of its

business, or for the preservation of its

busi ness or property.
This section also applies to the general partner of a limted
partnership, absent a contrary provision in the partnership
agreenent . ld. 8 10-403(a). The circuit court concluded that
"[t]he work which was perfornmed clearly included work which
benefited BBLP." As the work contenplated in the contract
benefited the partnership, argue appellants, and as BBLP signed the
contract with DFl in the first place, the contract was executed in
the "ordinary and proper conduct"” of the partnership' s business.
Because BBBI, the general partner of BBLP, paid the noney due under
the contract, then, under C A 8 9-401(2), BBLP owes a debt to BBBI

as a matter of law, and the circuit court erred in concluding that

BBLP suffered no damages as a result of DFlI's breach
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We agree. Appel | ees’ assertions that BBBI acted as the
general contractor and independent of the partnership are
unconvincing. First, contrary to appellees' repeated assertions,
the circuit court never concluded —or even renotely hinted —that
there was insufficient evidence that BBBlI acted as the genera
partner of BBLP. W are unable to fathom why appell ees make this
assertion —three tines —in their brief. The only reference by
the circuit court to the relationship between BBBI and BBLP was the
acknow edgnent that "BB[B]l is the general partner of BBLP."
Though it does not clearly disprove appell ees' assertion that BBB
was not acting as the general partner, this acknow edgnment
certainly does not support their position, and it certainly does
not support their assertion that the circuit court canme to this
concl usi on.

Second, neither the |ack of evidence of reinbursenent nor the
| ack of evidence of BBLP s acknow edgnment of a debt owed to BBBI
| eads to the conclusion that BBBI could not have been acting on
behal f of the partnership, as appellees assert. It is undisputed
that the party to the contract was BBLP, not BBBI. BBBI made the
interest paynments on the financing and covered other cost

overruns.® The court found —and it is undisputed in this appeal

6 The testinony indicated that WG, Inc., a corporation in
whi ch Stone was a principal, borrowed $4, 050,000 fromthree banks
to fund the project. WG then lent the funds to BBLP, who executed
a revolving credit note for the noney. BBBI paid the interest on

(continued. . .)
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— that DFl's performance under the contract benefited BBLP
Qutward nmani festations of indebtedness are irrelevant in this
context. What matters is whether BBLP s execution of the contract
was "reasonably incurred . . . in the ordinary and proper conduct"”
of BBLP s busi ness, and whether BBBI nade the interest paynents in
fulfillment of BBLP' s obligations under the contract. C A § 9-
401(2).

BBLP' s execution of the contract was within the conduct of its
busi ness. BBBI had assigned the Taylor contract to BBLP on June 5,
1991, so BBLP, as of that date, possessed the rights to develop the
| and. BBLP, as signatory under the June 5, 1991 contract w th DFI
was liable for the $70,000 it would cost to construct Phase One of
the off-site inprovenents. BBBI and Stone had formed BBLP on March
22, 1991, less than three nonths before the execution of the June
5 contract, and well after the machinery of the deal was set into
nmoti on; obviously, they formed BBLP for this real estate venture.
It takes little intuition to conclude that the execution of the
agreenent with DFlI on June 5, 1991, was within the proper and
ordi nary conduct of BBLP' s business.

Simlarly, BBBI paid the expenses for Phase One inprovenents
on behalf of BBLP, rather than on its own behalf as general
contractor. Appellees' argunent that BBBlI acted entirely on its

own behalf as the general contractor, independent of its status as

5C...continued)
t he | oans.
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general partner to BBLP, ignores the fact that BBLP, not BBBI, was
the party to the June 5, 1991 contract that is the subject of this
litigation. This contract called for BBLP to pay no nore than
$70,000 for off-site inprovenents under Phase One of the project.

BBLP pai d nothing, according to the circuit court,’” while BBBlI paid
the fees owed by BBLP under the contract, in addition to the cost

overruns for off-site inprovenents. Under these circunstances, we
have no difficulty in finding that, as a matter of |aw, BBLP was
i ndebted to BBBI under C. A 8 9-401(2). The court erred in hol ding

that BBBI suffered no damages from DFI's breach

The circuit court held that, even if BBBI suffered damages
fromDFl's breach, any damages awarded woul d only be specul ati ve,
due to inaccuracies and redundancies in appellants' estinmate. The
court determ ned that

.o evi dence as to danmages was not clear

Weston Builders, Inc. was involved in the
resi denti al devel opment  of Brock Bridge
Estates, phases 1 and 2 of the Brock Bridge
Road i nprovenent plan, and other residential
devel opnent during this tinme period. Several
bills referenced paving around manhol es, none
of which exists on Brock Bridge Road

Testinony proved that subcontracts were
awar ded wi thout conpetitive bidding and that
several contractors were paid to performthe

! In an alternative argunent, appellants dispute this
concl usion. Because of our analysis on the instant issue, however,
we need not address this contention.
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sane tasks. Car el ess managenent and

bookkeeping reflect records which do not

clearly delineate whether BB[B]l or Wston

Buil ders was billed for work on Brock Bridge

Estates or Brock Bridge Road or on what

portion of Brock Bridge Road.
Thus, the court concluded that the evidence of danages | acked
sufficient clarity and certainty to justify any recovery at all.

Appel lants rely on Macke Co. v. Pizza of Gaithersburg, Inc.,

259 Md. 479 (1970), for the proposition that damages need not be
proven with certainty, but only estinated. ld. at 487-88. The
court should not preclude all recovery, argue appellants, sinply
because, in sone instances, the proof disclosed that anounts
clainmed were excessive or for work on a portion of the project
unconnected with the guarantee. Because DFlI provided an estinmate
to the County in connection wth obtaining necessary permts and
fixing the amount of its bond, appellants argue that DFl shoul d not

be allowed to chall enge the reasonabl eness of its own construction

costs.®

8 The court found that DFlI estimated in July, 1991, that
the inprovenents to Brock Bridge Road would total $281, 780.50.
Appel l ant argues that the court was clearly erroneous in this

factual determ nation, indicating that exhibits and testinony
established that DFlI's own estimate of the anounts totalled
$356, 870. 50. Appel lants point out that the estimate of

$281, 780. 50, relied upon by the court, was nade in July, 1991. A
revised cost estimate, occasioned by changes required by the
County, reflected construction costs of $298,840.50. Further, on
July 18, 1991, DFlI estinmated the costs of sedinent control and
drai nage for Phase One at $116, 395. 40. Appel | ants concede sone
overlap in the two estinmates, requiring a downward adjustnent of
$58, 365. 40. Accordingly, conclude appellants, the total Phase One

(continued. . .)
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Appel | ees respond that many of the itenms contained within the
estimates made by DFI reflect costs outside the scope of the June
5, 1991 agreenent, and that DFI nade no guarantees as to these
costs. O particular inportance are the estimted costs of a very
expensi ve gabion retaining wall (%$166,875) and a split-rail fence
(%9, 840), that, appellees argue, were outside the "existing right-
of -way" of Brock Bridge Road, a limtation to which the June 5
contract specifically refers. To inpose liability for these itens,
and others, say appellees, would violate the intent of the
agr eenent . In addition, appellees assert, the court correctly
decided that BBLP' s poor bookkeeping practices prevented an
accurate apportionnent of costs and paynents. Thus, concl ude
appel l ees, the court properly determned that it could not award
damages based on anything other than pure specul ation.

Wth an acceptabl e denonstration of the amount, appellants may
recover the costs they expended under the contract as conpensatory
damages. As Professor Corbin explalned:

Pecuniary gain is a new addition to
weal th; pecuniary loss is a subtraction
therefrom exanples being an expenditure of
nmoney, a destruction of goods, and a decline
in price. A breach of contract may cause | oss
as well as prevent gain. Recoverabl e danages
i nclude the amount of |osses, if they satisfy

the rules as to renoteness, certainty, and
foreseeability.

8. ..continued)
costs, as estimated by DFl, were $356, 870. 50.
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5 CorBIN ON CONTRACTS § 1021 at 127 (1964). To recover conpensatory
damages, the anobunt nust be proved with reasonable certainty and
may not be based upon specul ation or conjecture. Lazorcak v.
Feuerstein, 273 Ml. 69, 75 (1974); Asibem Assoc., Ltd. v. Rll, 264
Ml. 272, 276 (1972). See al so McKeever v. Washington Heights
Realty Corp., 183 M. 216, 226 (1944). The anount, however, need
not be proven to a mathematical certainty; the plaintiff bears the
burden of adducing sufficient evidence from which the anpunt of
damages can be determ ned on "sone rational basis and other than by
pure specul ation or conjecture.” Ass'n of Maryland Pilots v.
Baltinore & Chio Railroad Co., 304 F. Supp. 548, 557 (D. Ml. 1969).
Nevert hel ess, we believe appellants' reliance on Macke to be
m spl aced. That case dealt wth the recovery of damages for | ost
profits, which differ fromthe | oss sustained in this case, because
| ost profits are often nmore difficult to ascertain than anmounts
expended under a contract. ""[T]he last hundred years have
w tnessed continual nodification of the once rigid rule that
anticipated profits, because inherently uncertain, were per se not
a proper elenent of damages for breach of contract.'"” M & R
Contractors & Builders, Inc. v. Mchael, 215 Md. 340, 349 (1958)
(quoting Note, Speculative Profits as Damages for Breach of
Contract, 46 Harv. L. Rev. 696 (1933)). To satisfy the "reasonable
certainty" standard for lost profits when the fact of damage is

proven with certainty, the anmount of danages may be left to



- 16 -
"reasonable inference.” Id. Oten, it suffices nerely to produce
the "best evidence" which is available to show lost profits. 1d.

The damages clainmed in the case sub judice were not for | ost
profits, but conpensation for suns already expended. Cor bi n
expl ai ned the nature of such danmages:

I f the defendant's breach is one that, in the

usual course of things, causes a substanti al

pecuniary |loss of such a character that its

anount cannot be proved, conpensatory danages

are recoverable in the reasonable discretion

of the jury. If the loss is of such a kind

that its amount can, in the ordinary course of

things, be proved with reasonable certainty,

substantial damages will be refused unless

such evidence is given
CorBIN at 133-34 (enphasis added). This view is in accord wth
Maryl and | aw. See Lazorcak, 273 Ml. at 75; Asibem Assoc., Ltd.
264 Md. at 276; MKeever, 183 MI. at 226.

The circuit court announced that any danmages it awarded woul d
be based only upon pure speculation. W are reluctant to accept
t hi s concl usion. Admttedly, errors in bookkeeping, duplicate
billing, nonconpetitive bidding, and other irregularities make it
difficult to ascertain the preci se extent of the danages caused by
DFl's breach (i.e., those anobunts expended by BBBI and BBLP on the
guar ant eed work of Phase One in excess of $70,000). Neverthel ess,
this difficulty should not preclude recovery by appellants
conpletely.

Although it is not the place of an appellate court to dictate

t he persuasive val ue of evidence placed before the trial court, see
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Mb. RULE 8-131(c) (1997), the estimates prepared by DFI constitute
sone evidence of damages sustained, and the circuit court nust
evaluate the credibility of this evidence on the record.
Certainly, the court may weigh the fact that, however exact the
estimates, they may contain sone itens not within the guaranteed
costs as specified in the June 5, 1991 contract, and they were
incurred before appellants actually paid for the work. The latter
consideration may, indeed, ©provide strong support for the
conclusion that the estimtes mght not constitute proof of
"reasonable certainty." See Lazorcak, 273 Md. at 75. After all,
if appellants had kept accurate account books, their actual
expenditures would be easily provable. See 5 CorBIN ON CONTRACTS 8§
1020 at 125. Conclusions on these matters, however, are for the
circuit court to reach

Neverthel ess, the court found that the guaranteed costs
exceeded $70,000, and it should explain its basis for this
conclusion. It should attenpt to parse out those danages that BBLP
can establish that it or BBBlI suffered with reasonable certainty.
See RESTATEMENT OF COoNTRACTS 2d 8 352 cnt. a ("The requirenent [of
reasonabl e certainty] does not nean, however, that the injured
party is barred from recovery unless he establishes the tota
anount of his loss. It nmerely excludes those el enents of |oss that
cannot be proved wth reasonable certainty . . . .) (enphasis

added) . Further, the court found that "evidence of paynents by
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BB[B]I was introduced." It apparently disregarded these paynents
because it concluded that BBLP could not claimas damages paynents
by BBBI. As discussed supra, the court erred in this concl usion.
We think that BBLP and BBBI shoul d have the opportunity to present
those itens of damages that they have suffered with reasonable
certainty.

We remand this case to the circuit court. On remand, the
court should ascertain two things: first, which of the guaranteed
costs appellants can denonstrate, with reasonable certainty, they
have incurred and second, the anmount of the total damages so proven

t hat exceed t he guaranteed cost of $70, 000.

We turn now to appellants' final claim that Streib owed a
duty of care in tort that he breached when he negligently estimated
the costs of conpleting Phase One of the project.® The circuit

court inplied that it was deciding the negligent m srepresentation

o In their Amended Conpl aint, appellants clained that both
Streib and DFI were liable for negligent m srepresentation. On
appeal , however, appellants abandon the claimthat DFI was |iable.
As di scussed infra, we conclude that appellants have stated a cause
of action for negligent msrepresentation against Streib, by reason
of DFI's potential comm ssion of negligent m srepresentation and
Streib's relationship with DFI. Because appel |l ants abandoned the
cl ai m agai nst DFl, on remand they may only pursue a cl ai magai nst
Streib individually. See M. RuE 8-504(a)(5) (1997); Jacober v.
Hgh HIl Realty, Inc., 22 Ml. App. 115, 125, cert. denied, 272 M.
743 (1974) (an argunent not presented in a brief will not be
consi dered on appeal).
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claimon the nerits. It did not do this. Rather, in holding that
the dispute was to be governed solely by contract |aw, not tort
| aw, the court essentially decided that appellants had failed to
present evidence that established a cause of action for negligent
m srepresentation. As the trier of fact, the court was not
conpel l ed to make any evidentiary inferences in favor of BBLP. See
Mb. RuULE 8-131(c) (1997). Neverthel ess, the court did not rule
agai nst appellants on any evidentiary issues. Rather, the court
concl uded that no duty to guarantee future costs which nmay ari se,

and whi ch exceed estinmated costs, arises as a duty of care outside

a contractual agreenent to guarantee such overages. Thi s
conclusion was legal, not factual, in nature. To prevail on
appeal, then, appellants nust denonstrate that the evidence

recei ved supported a cause of action for negl i gent
m srepresentation as a matter of |aw
The Court of Appeals, in Martens Chevrolet, Inc. v. Seney, 292

Md. 328 (1982), clarified the elenments of the tort of negligent
m srepresentation. To prevail, a plaintiff nust prove, by a
preponderance of the evidence, the follow ng:

(1) the defendant, owing a duty of care to

the plaintiff, negligently asserts a false

stat enent;

(2) the defendant intends that his statenent
will be acted upon by the plaintiff;

(3) the defendant has know edge that the
plaintiff will probably rely on the statenent,
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which, if erroneous, wll cause |oss or
injury,;

(4) the plaintiff, justifiably, takes action
in reliance on the statenent; and

(5) the plaintiff suffers danage proxi mately
caused by the defendant's negligence.

ld. at 337. The elenent at issue in this case is: whether Streib
owed a duty of care to BBLP and Stone while estimating the costs of
the Phase One off-site inprovenents.

"The nature and extent of a tort duty . . . depends in part on
the status of the party upon whomit is sought to be inposed, and
upon his relationship to the party claimng the benefit of it."
Council of Co-Omers Atlantis Condom nium Inc. v. Witing-Turner
Contracting Co., 308 Md. 18, 36 (1986). |In Jacques v. First Nat'l
Bank, 307 Md. 527 (1986), the Court of Appeals discussed the nature
of tort liability for acts causi ng econom c, rather than physical,
harm The Court said that, when the failure to exercise due care
creates only the risk of economc harm a plaintiff nust
denonstrate an "intimate nexus" between the parties. Thi s
requirenment is satisfied by contractual privity or its equival ent.
Id. at 534-35. Another factor relevant to the existence of a tort
duty is the nature of the business of the party upon whom the
burden may be inmposed. 1d. at 541. "The |aw generally recognizes
a tort duty of due care arising from contractual dealings wth
prof essi onal s such as physicians, attorneys, architects, and public

accountants.” 1d. W see no reason why this duty of care should
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not extend to engineers, especially as "in those occupations
requiring particular skill, a tort duty to act with reasonable care
wi |l be inposed on those who hol d t hensel ves out as possessing the
requisite skill." See id.?°
The circuit court concluded that no duty in tort existed

separate from the contract duty owed by appellees. Although it
acknow edged t he hol ding of Jacques, 307 Ml. at 541 —that a tort
duty of care arises fromcontractual dealings with professionals —
the court distinguished the nature of the duty in that case,
sayi ng:

. . . In the case at bar, the duty arises not

from the general duty of care owed by a

prof essional engineer but rather from a

contractual agreenent. No duty to guarantee

future costs which may arise and whi ch exceed

estimited costs arises as a duty of care

outside a contractual agreenent to guarantee

such overages. An incorrect estimate of

future costs may prove a m stake was made, but

does not prove negligence.

We di sagree. Qur opinion in Ward Devel opment Corp., Inc. v.

| ngrao, 63 M. App. 645 (1985), is dispositive of this issue

10 The existence of a tort duty for purely econom ¢ danmages
does not extend to products liability cases. Econom c damages are
generally not recoverabl e under a negligence theory in these cases.
A.J. Decoster Co. v. Westinghouse Elec. Corp., 333 M. 245, 251
(1994); United States Gypsum Co. v. Mayor and Cty Council of
Baltinore, 336 Ml. 145, 156 (1994). The exception to this rule is
when the defect causes a dangerous condition creating a risk of
death or personal injury, even though the resulting injury is only
econom c. Wi ting- Turner, 308 M. at 33-35. As the case sub
judice is not a product liability case, Witing-Turner and its
progeny are inapposite.
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estate agent for fraudul ent

and negligent msrepresentation when, in a contract, the agent
incorrectly estimated a charge to the honeowners for sewer and

connecti on. ld. at 656. Hol ding that the plaintiff had
stated a cause of action for negligent m srepresentation, we said:

We recognize the difference between a
prom se of future events and an estimate by
one know edgeable in a particular field. In
the latter situation, redress may be had for
representations as to future facts and not
merely as to past or existing facts.
(Gtation omtted). . . . In the instant
case, the homeowners relied on Ward and its
agents as know edgeable in the field of real

est at e. Ward, as the developer of the
subdi vi sion, and Behrens, as the real estate
selling agent, held thenselves out as
knowl edgeable in matters such as the charge
for a sewer and water connection. The
homeowners were entitled to rely on that
estimate to a reasonable extent. But the

charge stated in the contract was so far
removed from the actual <charge it cannot
properly be terned a reasonable estimte and
can only be explained as a m srepresentation.
Therefore, we hold that the estimate of the
sewer and water connection charge was
actionable under a theory of negligent
m srepresentation.

| d. (enphasis added).

The situation in the case sub judice is directly anal ogous.

Rat her

than a prom se of future events, DFlI's cost estimate for

constructing the Phase One off-site inprovenents was an "estimte

by one know edgeable in a particular field" relevant to

accuracy of the estimates —engi neeri ng.

t he

Appel lants were entitled
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torely on this estinmate to a reasonable extent and to recover for
damages incurred because of this reliance, even though the
representation (assuming it was negligently nmade) enconpassed
future events. See id. As in Ward Devel opnent Corp., appellants
relied on DFI's and Streib's engineering expertise. Streib
estimated the costs as an engineer. That the cost estination was
within DFI's and Streib's engi neering conpetence is beyond di spute;
as appel |l ees thensel ves argue, Streib was qualified as an expert in
civil engineering at trial and testified that, based upon his
experience as an engineer, the <costs associated wth the
construction were unreasonabl e. Moreover, in July 1991, after
signing the contract wwth BBLP, Streib nade several estinmates over
his professional seal as an engineer, and in that capacity.
Finally, M. CobE ANN., Bus. Ccc. & Prof. (B.OP.) 8§ 14-101(f)(2)
(1989, 1995 Repl. Vol.), specifies that in regard to a project, the
phrase "practice engineering"” includes consultation, design,
eval uation, investigation, and planning. Estimating the costs of
construction is integral to all of these activities.!

Thus, if appellants had argued their claimagainst DFl instead

of against Streib, we would conclude that a cause of action lies

11 Section 14-101(f)(3) also lists exclusions from the
phrase "practice engineering." None of the exclusions enconpasses
cost estimation of the stages of a project, wth the possible
exception of (v), "appraising real property.” This exception is
irrelevant here, as the estimates at issue did not concern the
price of |and.
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against DFl for the representations it made in the June 5, 1991
contract. Present in this case are the twin requirenents, outlined
i n Jacques, of contractual privity and a professional relationship.
Jacques, 307 M. at 535, 541.

Nevert hel ess, because appellants only argue that Strei b, not
DFl, was negligent, we nust exam ne whether the record denonstrates
that appellants nmay pursue a negligence claim against Streib.
Streib did not sign the contract in his own capacity, but as
president of DFI —thus, the parties to the contract were DFlI and
BBLP, and BBLP had no relationship with Streib sufficient to
sustain the negligence claim Furt hernore, appellees continue
Streib never dealt with BBLP at all until the day he signed for DFI
as president. Therefore, say appellees, there is no contractua
privity or special relationship that would inpose a duty of due
care on Streib when making representations in the scope of his
per f or mance.

Adherence to corporate form is wusually appropriate while
analyzing the terns of a contract. |f the president of a conpany
signs a contract as the president, intending to bind only the
conpany, then the foundation of contract law —to divine the intent
of the parties to the contract —dictates that only the conpany be
bound. Hall v. Barlow, 260 Md. 327, 346 (1971). |In such a case,

the parties did not bargain for the individual to be bound.
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Streib's potential liability, however, is founded in tort
rat her than contract. It is well settled that an agent may be
liable for his own acts of negligence perforned within the scope of
enpl oynment by his principal. See, e.g., E G Rock, Inc. v. Danly,
98 Md. App. 411, 430 (1993). Nevertheless, the Court of Appeals in
Jacques noted that an inverse correlation exists between the nature
of the risk involved on the one hand, and the relationship of the
parties on the other. ld. at 537. The Court said that "if the
risk created by negligent conduct is not greater than one of
economc loss, generally no tort duty will be found absent a
showi ng of privity or its equivalent." 1d. The Court of Appeals
thus made contractual privity, or its equivalent, a necessary
el emrent of the duty of care required by Martens, 292 M. at 337.
The Court of Appeal s addressed the issue of whether corporate
officers are liable for the torts of the corporation in Tedrow v.
Deskin, 265 M. 546 (1972). In that case, the appellant had
purchased an autonobile from a Tom and Martin Ford, |Inc. The
appel l ant all eged that the odoneter had been rolled back when he
bought the car, and named the corporation and several officers and
st ockhol ders as defendants in a lawsuit for tortious fraud. 1d. at
547-48. The appellant alleged no physical injury, claimng only
that he had "expended | arge suns of noney for repairs,” id. at 551,

an injury later characterized by the Court of Appeals as purely
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econom c. See Decoster, 333 Md. at 250 (econom c |osses include
the cost to repair or replace the product).

The individual appellees (officers of the corporation) argued
that the circuit court's dismssal was proper because the contract
of sale was between the appellant and the corporation, not between
the appellant and the individual appellees. Tedrow, 265 M. at
548. Thus, the individual appellees could not be held responsible
for the acts of the corporation. Id. at 550. The Court of Appeals
sided with the appellant, however, and renmanded to the circuit

court for a new trial:

The general rule 1is that corporate
officers or agents are personally liable for
those torts which they personally commt, or
which they inspire or participate in, even
t hough performed in the nane of an artificial
body S [T]o nmake an officer of a
corporation liable for the negligence of the
corporation there nust have been upon his part
such a breach of duty as contributed to, or
hel ped to bring about, the injury; he nust
have been a participant in the wongful act.

ld. at 550-51 (citations omtted). The Court remanded for a new
trial. I1d. at 552.

Whet her corporate officers could be held liable for the torts
of the corporation was again addressed in St. Janes Constr. Co. V.
Morl ock, 89 MJ. App. 217 (1991). In that case, we extended the
hol di ng of Wi ting-Turner, 308 M. at 22 (abrogating the privity
requirement in product liability cases when the tortious act

creates a risk of personal injury) to incorporate the rule of
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Tedrow, thus, corporate officers are liable for those torts of the
corporation carrying a risk of personal injury, if they personally
commt, inspire, or participate in them Morlock, 89 Ml. App. at
223. See Chanbco v. Urban Masonry, 101 M. App. 664, 672-81
(1994), vacated on other grounds, 338 MI. 417 (1995), for a history
of the devel opnent of the Whiting-Turner doctrine.

We conclude that the holding of Tedrow applies in cases in
which the tort coomtted by the corporation carries a risk only of
economc loss, as well as in those cases in which the risk is of
personal injury. Although in Mrlock we cited the abrogation of
the privity requirenent in product liability cases involving
personal injury as a partial justification for this extension
Mor |l ock, 89 MI. App. 223-24, we did not rely exclusively on this
rationale. Mreover, Tedrow involved solely economc injury, not
a risk of personal injury.?!? The abrogation of the privity
requi renent bears nore closely to the types of acts actionable
rather than to the entities to which liability wll attach, a
di stinction we drew in Chanbco, 101 M. App. at 680 ("[i]n St

Janes, the only enlargenent of Witing-Turner related to the

12 Wth the pronouncenent by the Court of Appeals that tort
l[iability will not lie in product liability cases involving a risk
of purely econom c danages, see. e.g., Decoster, 333 Mi. at 250,
t he aspect of Tedrow upholding a duty of care on the part of the
corporation is probably invalid. In our opinion, however, this
does not affect the concept relevant here —that under certain
circunst ances, "derivative type actions" may be all owed agai nst a
corporation's officer. Chanbco, 101 Md. App. at 680.



entities to which it applies. . . . The basic concept and limts
of the Whiting-Turner theory remain intact."). W view this
approach as consistent with the Court of Appeals's |anguage in
Jacques, 307 Ml. at 535, requiring the existence of contractual
privity or its equivalent. If the conditions of Tedrow are
fulfilled, the relationship between a corporate officer and a
plaintiff harmed by the corporation's negligence 1is the
"equi val ent” of contractual privity.

Under these particular facts we hold that the conditions of
Tedrow are indeed fulfilled, and the evidence supports this cause
of action. Streib is the president of DFlI, and personally handl ed
nost of the details surrounding the planning and construction of
the Phase One off-site inprovenents. He was the project engineer
since 1988, as evidenced by a letter fromStreib to Utz on Novenber
14 of that year. As appell ees established during their cross-
exam nation of Stone, Streib held a conversation with Stone before
signing the contract, and in that conversation he estimted the
costs as DFlI subsequently guaranteed in the contract of June 5,
1991. In April 1991, DFl, through Streib, wote Stone and Ut z,
referring to "the conditions as previously discussed" (including
the cost estimate of $70,000). Letters fromDFl (through Streib)
to Stone dated Septenber 18, 1990 and Decenber 31, 1990 (both
before the contract date), although they do not nention the costs

of Phase One inprovenents, denonstrate that Streib was integrally
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i nvol ved with Phase One and communi cated with Stone before signing
the June 5, 1991 contract.

Far from being nerely an instrunment through which DFI entered
into contracts, Streib exercised his own professional judgnent and
skill in making the cost estimates for Phase One of the off-site
i nprovenents. Utimately, Streib personally nade the estinmtes on
DFlI's behalf in the contract of June 5, 1991. In short, Streib
personally conmmtted the acts that appellants allege were
negligent. |If the court determ nes that the corporation (wth whom
appel lants have contractual privity) was negligent in its
representations to appellees, then Streib will be liable for that
negl i gence. Morlock, 89 Ml. App. at 223.

Qur conclusion is strongly reinforced by B.OP. § 14-
401(c)(2). That section reads:

(c) Liability not affected. —

(2) An i ndi vi dual who practices
engi neering through a corporation, limted
l[iability conpany, or partnership is not, by
reasons of the individual's enploynent or
other relationship wth the corporation
limted liability conpany, or partnership,
relieved of any individual responsibility that

the individual may have regarding that
practice.

To deny relief to BBLP for lack of contractual privity would
shield Streib fromthe consequences of his negligence (assumng it

is proven) in a way that B.OP. 8§ 14-401(c)(2) prohibits.
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Essentially, Streib provided personal engineering services to BBLP
through the corporate entity DFI, of which he is the president.
BBLP relied upon verbal guarantees made by Streib to Stone,
guarantees to which Stone refers in the June 5 contract. Although
DFI made the contractual guarantee, the guarantee arose out of
engi neering services (i.e., estimates, plans, and negotiations)
provided by Streib in his capacity as an engi neer |licensed, inter
alia, inthe State of Maryland. To deny a cause of action agai nst
Streib would vitiate the very words of the statute, and would run
squarely against the legislative policy to "safeguard life, health,
and property and to pronote the public welfare by regulating
persons who practice engineering in the State." B.OP. 8§ 14-102

Denyi ng a cause of action would al so open the door for engineers to
escape the consequences of tortious negligence by acting always
t hrough the corporate form Section 14-401(c)(2) expressly
prohibits this result. This section, in and of itself, grants
appellants a cause of action against Streib. W remand to the

circuit court for an evaluation of the nerits of this claim

JUDGMVENT OF THE CIRCU T COURT
FOR ANNE ARUNDEL COUNTY
REVERSED | N PART AND VACATED

I N PART;, CASE REMANDED FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON

COSTS TO BE PAI D BY APPELLEES.



