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Inthe Circuit Court for Baltimore City, Joyce Grimstead, the appell ee/cross-appellant,
brought a medical malpractice action againg McNeal Brockington, M.D., the
appellant/cross-appellee. The case was tried to a jury for six daysand resulted in a verdict
for Grimstead in the amount of $4,414,195, induding $3,000,000 for non-economic
damages. On a motion for remittitur, the non-economic damages award was reduced to
$545,000, for atotal judgment of $1,959,195.

The parties noted atimely appeal and cross-appeal, posing two questions for review,
which we have rephrased as:

By Brockington:

l. Did the trial court commit reversible error by allowing two alternate

jurors to attend jury deliberations and then substituting the alternates

for two regular jurors during the deliberations?

By Grimstead:

. Did the circuit court err in the amount by which it reduced the jury’s
award of non-economic damages?

We answer Brockington’s question in the affirmative and therefore shall reverse the
judgment and remand the case to the circuit court for further proceedings. Our disposition
of that question obviates the need to address Grimstead’s question.

FACTS AND PROCEEDINGS
On November 14, 2003, Grimstead filed suit against Brockington, alleging that he

negligently failed to diagnose and treat her cancer of the retroperitoneum' during the five-

The “retroperitoneum” is the posterior portion of the abdominal cavity. STEDMAN’S
MEDICAL DICTIONARY 1456, 1686 (28th ed. 2006).



year period inwhich hewasher primary care physician. W hen Grimstead's cancer eventually
wasdiagnosed by another phys cian, in November of 2002, her prognosi swas extremely poor
and her probabl e life expectancy was short. Because the issues on appeal are procedural, we
shall not give a detailed recitation of the facts that gave rise to the mal practice allegations.

Grimstead prayed ajury trial. Thecase came on for trial and jury selection began on
November 1, 2005. After voir dire, but before selection of the jury, thejudge discussed with
counsel the number of alternates and the size of the jury, and asked whether they would
consent to a verdict from five jurors if circumstances so required. Counsel for Grimstead
consented but Brockington's counsel did not.

The judge reviewed counsel’s peremptory drikes and expressed concern that
Grimstead' s lawyer had "managed to challenge . . . the first fivewhites on the panel." He
noted that theremaining availablejurorsall were African-American and told counsel he was
not “going to allow that." Brockington’s lawyer interposed a Batson challenge.?

Counsel for Grimstead put on the record his reasons for each peremptory strike. The
court found that the reasons given for striking one potential juror were improper, in that they
were based on gender, andthereasonsgivenfor striking another potential juror, number 263,

were “ absol utely specious.”® It also found, however, that Brockington’ slawvyer had stricken

’Batson v. Kentucky, 476 U.S. 79 (1986).

Potential juror number 263wasamusician. Grimstead'slawyer explained that, while
he usually finds musicians to be “fairly liberal when it comes to verdicts[,]” because this
musician was a member of an orchestra - a“structured, well organized unit or team” - he
might be more sympathetic to a physician who also functioned as part of ateam.
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three of the samefivepotential jurors. On that ground, the court seated thejury, but reserved
swearing in the jurors until the following day.

The next morning, the courttold counsel that it had “ secured [potential juror number
263]” andthat, if they needed to “curethat issue,” he could beseated as“ Juror Number Four.
Then they would all be bumped down by one.” After further discussion with counsel about
Grimstead's asserted reasonsfor striking each of thefivejurors, the courtmade afinding that
potential juror number 263 wasimproperly stricken by Grimstead’ scounsel and that the most
appropriate remedy was to seat him as Juror Number 4. The court did so, over Grimstead’s
objection. The originally seated Juror Number 4 became Juror Number 5, and so forth. The
resulting jury consisted of six regular jurors and four alternate jurors.* The jury was sworn
and trial commenced.

On November 9, 2005, at the close of all the evidence, six regular jurors and two
alternate jurorsremained.® Later that day, after closing arguments, the court sent the regular
jurors and the alternates home for the evening, and instructed all of them to return in the

morning. The court and counsel then had the following discussion about the alternate jurors:

“Because four alternateswere selected, rather than the three originally contemplated,
each party was entitled to one additional peremptory challenge under Rule 2-512(h). The
parties each waived this additional challenge.

®Alternate Juror Number 3 was excused on November 2, 2005, because her employer
would not compensate her for jury duty, causing great economic hardship.

Juror Number 1 was excused on November 4, 2005, after she al erted the court that her
supervisor was present in the courtroom as a supporter of Grimstead. She was replaced by
the person then designated as A Iternate Juror Number 1.

-3



THE COURT: Counsel, | think tomorrow | am still going to have the two
alternatesjust sit without participating in the discussion and if we need one,
wedo. If wedon’t, so beit. If any of you have any vigorous objection to that,
let me know now.

[COUNSEL FOR PLAINTIFF]: I have avigorous objection, Y our Honor.
THE COURT: You do?

[COUNSEL FOR PLAINTIFF]: Yes.

THE COURT: To sitting in, but not participating in the discussion?

[COUNSEL FOR PLAINTIFF]: Absolutely. Completely unnecessary. If [all
the jurors] return tomorrow, [the alternates] should be dismissed.

THE COURT: You know, I’ ve had amedical malpractice case involving one
of the [defense] attorneys here where the jury deliberated for five days, and |
worry about situations like that in setting the stage. If you can come in with
some authority, tomorrow morning I'll entertain it. 1've done thisin several
other cases and no one’s ever objected to having the [alternate] jurors sit in —
my jury room is rather large — have the two alternates sit somewhere in the
corner, just sitthere and not participate in the discussion in the event that one
of them was pressed into service. So we will see where we are [tomorrow].

When court reconvened thenext morning, N ovember 10, thejudgeasked Grimstead’ s
lawyer whether he had “some authority to the contrary” on the issue of the alternate jurors
being present for, but not participating in,deliberations. Responding thathe had not hadtime
to research the issue and thus had no authority to offer, counsel neverthel ess argued:

I’m just trying to be pragmatic about this, and I'm thinking how can [the
alternate jurors] be sitting in a room, and not participate, and if they are
deliberating for hours, they are going to certainly hear everything thatis going
on. So when you say, they are not participating, | think they are participating.
They are hearing everything. They are going to be hearing debates. It's
inevitable they are going to hear that. . . . But | understand the Court’'s
concern. If the Court is going to insist that the alternates remain, | would
object, and | would, at a minimum, ask that they be somehow, | don’t want to
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use the word quarantined, but I’d rather them not be there, because it may be

Impossible to preventthem from participating, jus, evenif the Court just gives

them instructions. Just like you told them not to discuss the case, and they did,

and | think hearing this and making faces, | don’t see how they are going to

divorcethe process, evenin alargeroom, they are hearing. | would feel more

comf ortable with them being somew here separated.

Grimstead’ s co-counsel interjected that, if an alternate juror were present in the jury
room, but not deliberating, and aregular juror then were excused and replaced, deliberations
would haveto start “from scratch,” because the alternate w ould not have been participating
inthedeliberationspreviously. Thus, isolating thealternate jurors was pref erable and would
be no less efficient.

Brockington’s counsel responded:

Y our Honor, | think the last trial [before you], which finished two weeks ago,

we did the same thing, Y our Honor suggested. | didn’t object then. | don’t

object now. . .. We wouldn’t agree to take less than six.

The trial judge noted that he had used this same procedure many times previously
without any objection. Moreover, he did not bdieve that the courthouse had an available
|ocationto sequester thetwo alternate jurorsduring deliberations, as Grimstead’ slawyer had
proposed. The judge did not “see where there [was] any harm” in the alternate jurors’
listening to, but not participating in, the deliberations until such time asit might become
necessary to substitute them.

Taking the court’s statement as its ruling, Grimstead’s lawyer asked, without

withdrawing his objection, that the court instruct the alternate jurors not to react with facial



expressionswhile they listened to deliberations The jury then was called in and instructed
as follows:

Thefirst six of you are thejury panel. Thetwo inthe back row are alternates.
The six of you will participate in the discusson and try to resolve the issues
that you haveto decide. The two alternateswill sit in the jury room, but you
will sit apart from the jury. Sit on the sofa. You can listen in on the
discussion, but you are not to participate.

Thereason | am doing this is because if there is aproblem, we have to
have six jurors. And if we should unfortunately lose one of youfor whatever
reason, we will have an alternate.

* k%

So the six will sit at the table and participate in the discussion, and the
two alternates remain in the jury room, you will listen to discussion, but you
are not to participate. And | can’t emphasize tha enough.

* k%

To the two alternates, during thediscussions that you hear, | want you

to remain as neutral as possible. You are not to make any facial expressions or

body expressions whether you agree with something you hear or disagree with

something you hear. Y ou are notto reflect how you feel about anything. Just

sit thereand listen and remain as neutral as possible.
The jurorsretired to the jury room to begin deliberations shortly before 10:00 a.m.

That afternoon, the court received two notes: one from an alternate juror seeking to
be excused until such time as he was needed to actually deliberate and theother fromthejury
foreperson reporting that “we are deadlocked at three and three.”

Brockington’s lawyer stated that, if the jury had not reached a verdict by the end of

the day, “we would beinclined to move for amistrial.” The court announced itsintention to



allow deliberations to continue until the end of the day and to deny the alternate juror’s
request to be ex cused.

Later that afternoon, the jurors were brought into the courtroom, reminded that the
next day (a Friday) was a court holiday (Veteran’s Day), and told that they need not report.
They were instructed to return on Monday to continue deliberations. The court also
acknowledged receipt of the two notes, but told the jurors that they would need to continue
their deliberations.

When the jurors reported on M onday morning, November 14, Juror Number 4
presented the court aletter from his doctor and anote in which the juror asked to be excused
from service. In the note, the juror stated that he was scheduled to receive immunization
shots the next day, November 15, for an upcoming trip to Indonesia. According to the
doctor’s letter, the juror had a“damaged heart” and should not have been serving on ajury
at all.

Counsel were asked their views about Juror Number 4's request, to which
Brockington’s lawyer responded:

Y our honor, juror number 4 was a juror in whom we have had the greatest

confidence because he seemed to be from my observations, one of the most

attentive jurors. He was taking notes the whole time. We feel it would be
extremely prejudicial to the defense to have him stricken at this time.

Counsel added that, because the jury apparently was deadlocked, it would be prejudicial to

“disturb the dynamics of the jury for either side.”



Grimstead’ s lawyer disagreed and moved to replace Juror Number 4 with one of the
alternate jurors. Juror Number 4 was the person who was the subject of the Batson violation
by Grimstead’ scounsel during jury selection; and w ho had been seated on the jury to remedy
the violation.

Brockington’s lawyer suggested that thejury, as constituted, be allowed to deliberate
until the end of the day. The court agreed, prompting Grimstead’s counsel to inquire why
the alternates had been retained if they would not be used to substitute under these
circumstances. The court responded: “[T]wo things. Firg of all, he [referring to Juror
Number 4] was one of theinitial jurorsand that’ s something that weighs with me. Secondly,
I’m not impressed at all with his[excuse].”

Juror Number 4 then was called before the court and ingructed to keep deliberaing
for therest of the day. Before deliberationsresumed, the jurors were given an 4/len charge.®

At 2:00 p.m. that same day, thejury foreperson again sent a note to the judge stating
that the jurors were deadlocked, three to three. The jury was instructed to continue
deliberating. At 4:35 p.m., Brockington’s lawyer moved for a mistrial, asking the court to
declare a hung jury if the jurors did not return a verdict that day. Counsel also objected to
any substitution of an alternate juror for Juror Number 4. He advanced five reasons in

support. First, a substitution would undo the previously imposed Batson remedy. Second,

®4llen v. United States, 164 U.S. 492 (1896) (holding that an instruction to jurors to
listen to and give consideration to the opinions of fellow jurors was constitutionally
permissible).
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Alternate Juror Number 1, who ostensibly would replace Juror Number 4, was female while
Juror Number 4 was male. Thiswas problematic because, during jury selection, Grimstead
had improperly cited gender as areason for striking ajuror. Third, the court had not excused
Alternate Juror Number 2 when he raised work-related concerns on day one of the

deliberations. Fourth,

We also took alook at some case law and there is a 2004 case actually
that received considerablepublicity, . . . [ Stokes v. State,] 379 Md. 618 and that
casestatedthat . . . “ There can be no doubt that despite his good intentions and
attempt to cure the air, the judge erred by allowing the alternates to attend any
part of the jury deliberations.”

So, at this point, while we did not object to the court permitting
alternatesto go to deliberate, at this point if the court is prepared to substitute
juror number four with one of the alternates we do object and we no longer
waivethat objection, we make theobjectionthat the alternates notbe permitted
to participate in the deliberations.

And last, Brockington’s counsel observed that, if Juror Number 4 were excused, counsd for
both parties would be entitled to talk to him if they were so inclined. Thus, they could find
out the statusof the deliberaions midway through, which would be*veryintrusiveto thejury
functioning[.]”

In summarizing his positions, Brockington’s counsel re-directed the court’ satention
to Stokes, stating:

Obviously we could waiveit, but at this point | no longer waive my objection

to the alternates being in the jury room and witnessing the deliberations.

[Stokes] isacomplicated case, it’ sacriminal case, but M aryland [R]ule
2-512[(b)] addresses alternate jurors and it states at the very end of that sub] -
]paragraph and | quote, “An alternate juror who does not replace ajuror shall

be discharged when the jury” —

THE COURT: That’s a criminal statute you’re reading.
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[COUNSEL FOR DEFENDANT]: No, actually, I’'m reading from the civil.

The criminal oneisidentical on that and hasthe same sentence. . .. 2-512[(b)]

and it states that “an alternate juror who does not replace a juror shall be

discharged when the jury retires to consder it’s verdict.” And of course we

could waivethat. [Grimstead’s counsel] did not waiveit. | waived it earlier,

but | no longer waiveit.

Grimgead’ slawyer countered that defense counsed had “ already waived any argument
he ha[d]” about the alternatesbeing allow ed in thejury room during deliberationsand argued
that Juror Number 4 should be replaced with an alternate.

The court denied the motion for mistrial; asserted that it had complied with Stokes by
instructing the alternate jurors not to participate in the deliberations; and excused Juror
Number 4 from further service. T heremaining members of thejury then were dismissed for
the day.

Thereafter, the court briefly discussed with counsel anote it had received from Juror
Number 6 requesting to be excused because her employer would no longer pay her. The
court declined to excuse that juror because “[ sJhe doesn’t have a medical excuse.”

Shortly after 10 am. the next day, November 15, thecourt received aletter from Juror
Number 5's doctor stating “he’ s off work/jury duty [November 15]-[November 16, 20]05.”
The court called in the jury and dismissed Juror Number 5, without any inquiry. It then
substituted Alternate Juror Number 1 for the previously dismissed Juror Number 4 and

substituted Alternate Juror Number 2 for Juror Number 5. Thejury asreconstituted was sent

to the jury room to deliberate. The court did not instruct the jurors about the process they
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should follow, i.e., whether they should start deliberating anew or pick up deliberations
where the original jury had |eft off.
Brockington’s lawyer renewed hisobjection to the substitution of alternate jurorsfor
regular jurors:
Both [excused] jurors are the most educated jurors on this panel. [Juror
Number 4] has 18 years of education. [Juror Number 5] has 16 years of
education. The jury was deadlocked three to three. | obviously don’t know
how they’'re voting, who's voting which way, but | would tend to think

because of the tremendous sympathy in this case that it favorsme to have the
most educated jurors on the panel.

* k%

. | think the Stokes case is directly on point and under the
circumstances it’s improper at this point to let the alternates now start
deliberating once the other members of the jury were no longer able to
deliberate and | do not, I am not willing to go with less than the six original
jurors who were asked to deliberate, so | object, your honor.

The court reasserted that, by instructing the alternates not to participate in
deliberations prior to ther substitution, it had complied with Stokes and therefore defense
counsel’s “motion is denied.” ’

Later that afternoon, the court received a note from the jury asking for clarification
of the instruction on the law of proximate causation. At that time, Brockington’s counsel

renewed his objection “to this process” and cited to a second case, Hayes v. State, 355 Md.

615 (1999), as authority for the proposition that alternate jurors may not be substituted for

"Defense counsel did not phrase his objection as a renewed motion for mistrial, but
the court treated it as such.
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regular jurors once deliberations have begun. The court asked for the case citation from
counsel, but opined:

| wanted to point out that in civil [cases], there are proceduresfor alternatesto

deliberate if agreed by counsel andironicallyit was[counsel forthe defendant]

who did not object to the alternates going in along the procedure | outlined and

[counsel for plaintiff] obviously isnot objecting at thisjunctureto that process

or procedure.

Defense counsel responded that he believed that he could object at “anytime before the jury
verdict comes back.”

At 3:07 p.m., thejury reached averdict. Beforethe verdict wastaken, Brockington's
lawyer “renew[ed hig objection for the umpteenth time to this process.”

As discussed above, the jury found for Grimstead and awarded her $4,414,195 in
damages.

Brockington filed a timely motion for new trial or, if that request were denied, for
remittitur pursuant to the statute capping recovery of non-economic damages. See Md. Code
(2006 Repl. Vol.), 8 11-108(b) of the Courtsand Judicial Proceedings Article (“CJ"). The
court denied the new trial motion, but granted a remittitur, reducing the total damages
awarded to $1,959,195.

DISCUSSION
(a)
Contentions

Brockington contends the trial court erred as a matter of law by not discharging the

two remaining alternate jurors when theregular jurorsretired to deliberate; by allowing the
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alternate jurorsto sit in on deliberations as observers; and by substituting the alternate jurors
for two regular jurors in the midst of deliberations. He argues that Rules 2-511 and 2-512
and Maryland case law interpreting them make plain that alternate jurors may not beretained
after the regular jurors retire to deliberate, may not observe or participate in deliberations,
and may not be substituted for deliberating regular jurors. He maintains that these missteps
by the court were legal rulings, which are to be reviewed de novo for error; and that the
rulings were legally erroneous. He further maintains that this error was presumptively
prejudicial and therefore requires reversal of the judgment.

Grimstead does not contest the legal underpinnings to Brockington’s contention.
Instead, she argues that Brockington consented to the alternate jurors’ being retained after
the regular jurors retired to deliberate and to the alternate jurors’ being present in the jury
room during deliberations; and that, by doing so, he waived any objection to the actual
substitution of alternatejurorsforregular jurors during deliberations, astheimplicit purpose
of his original agreement to retain the alternates was to allow substitutions to happen, if
necessary. She maintains that Brockington’s objection to the substitutions immediately
before they were made was “a complete about-face” by which he “attempted to withdraw
[his] consent to the procedure for dealing with alternate jurors” for the “cynical” purpose of
“manipulat[ing] thejury process’ to keep on the jury thetwo regular jurors he thought would
be favorably disposed to the defense. Grimstead further asserts that, because Brockington

consented to the process that led to the substitutions, the trial court’s rulings should be
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evaluated for abuse of discretion, not legal error; and that the court did not abuse its
discretion.

In reply, Brockington argues that he did not waive the issue of alternate juror
substitution because he timely and repeatedly objected to the court’s rulings subgituting the
two alternate jurors for regular jurors during deliberations. He notes that the objections
brought the controlling law to the court’ s attention before it made the subgitution error, and
if granted, would have averted that error. He points out that, given that objections must be
contemporaneous, see Md. Rule 2-517(c), the issue of alternae juror substitution did not
arise until the jurors were deliberating, and that he objected at every step once the issue did
arise; therefore, he did not waive an objection to the alternae juror subgtitution issue. He
also asserts that at no time before the issue of substitution arose did his counsel consent to
alternate jurors being substituted for regular jurors; at the very most, defense counsel agreed
tothealternate jurors being present during deliberations, which is not the same as consenting
to substitution.

Alternatively, Brockington argues that the requirements of Rule 2-512 are structural,
and cannot be waived in any event.

(b)

Applicable Law On Alternate Jurors

In Maryland, civil litigants enjoy the right to a trial by a jury of no less than six
members in all causes of action in which the amount in controversy exceeds $10,000 and a

jury trial rightfully could have been demanded at commonlaw. See Md. Decl. of Rights, Art.
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5; CJ88-421(a); Md. Rule 2-511(b). They may, however, consent to “acceptaverdict from
fewer than six jurorsif during the trial one or more of the six jurors becomes or isfound to
be unable or disqualified to perform a juror’sduty.” Md. Rule 2-511(b).

In addition to the selection of six regular jurors, the court may allow the selection of
alternate jurors, as provided in Rule 2-512(b):

(b) Alternate Jurors. The court may direct that one or more jurors be called
and impaneled to sit as alternate jurors. Any juror who, before the time the
jury retires to consider its verdict, becomes or is found to be unable or
disqualified to perform a juror’s duty shall be replaced by an alternate juror
in the order of selection. An alternate juror shall be drawn in the same manner,
have the same qualifications, be subject to the same examination, take the
same oath, and have the same functions, powers, facilities, and privileges as
ajuror. An alternate juror who does not replace a juror shall be discharged
when the jury retires to consider its verdict.

(Emphasis added.)

Although there are no appellate decisions construing Rule 2-512(b), the Court of
Appeals twice has interpreted its criminal counterpart, Rule 4-312(b), which is nearly
identical. The criminal rule provides:

(b) Alternate jurors. (1) Generally. An alternatejuror shall be drawn in the
same manner, have the same qualifications be subject to the same
examination, take the same oath, and have the same functions powers,
facilities, and privileges as ajuror.

* k%

(3) Non-capital cases. . . [T]he court may direct that one or more jurors be
called and impanelled to sit asalternate jurors. Any juror who, before the time
the jury retires to consider its verdict, becomes or is found to be unable or
disqualified to perform a juror’s duty, shall be replaced by an alternate juror
in the order of selection. An alternate juror who does not replace a juror shall
be discharged when the jury retires to consider its verdict.
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(Emphasis added.)

In Hayes v. State, 355 Md. 615 (1999), the Court of Appeals construed the directive
in Rule 4-312(b)(3) that alternate jurors be discharged “when the jury retires to consider its
verdict.” There, the defendant was tried by a jury for robbery with a deadly weapon and
related charges. Following closing arguments, the court discharged the only remaining
alternate juror and instructed the regular jurorsto retire to the jury room. Shortly thereafter,
the court reconvened af ter learning that ajuror had fallenill “ before[the members of the jury
were to] begin deliberations.” Id. at 618. The court informed the parties that, although the
alternate juror had been excused, he had not yet left the courthouse. The court recalled the
previously excused alternate juror and announceditsintention to substitute him for theailing
juror.

Defense counsel objected, arguing that the regular juror did not appear ill earlier in
the day. The court made the substitution over defense counsel’s objection, stating,
“deliberationswill now be begun. They have not yet begun.” Id. The newly constituted jury
returned a conviction. On appeal, the defendant argued in part that “an alternate juror may
not be substituted after thejury retires to deliberate.” Id.

Noting that the issue was one of first impression, the Court of Appeals considered
several possible meanings of the phrase “when the jury retires to consider its verdict,”
opining that it could refer to

the point at which the judge directs the jury to retire, the time when the jury

actually leavesthe courtroom (whether or not it intendsto report directly to the
jury room to begin deliberations), the time when the jury enters the jury room
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to begin deliberations and closes the door, or when the jury actually beginsto
discuss the case behind the closed door.

Id. at 622. The Court observed that the effect of aviolation of therule similarly was a matter
of first impression.

For guidance, the Court looked to decisions of the federal courts and various state
courts interpreting comparable local statutes or rules. The cases fell into two categories:
thoseinwhich an alternaejuror was substituted prior to the commencement of deliberations
and those in which the substitution occurred after ddiberations had begun. In the former
category, the cases all had upheld the substitution. Inthe latter category, the results varied
depending upon the precise wording of the applicable statute or rule and whether an
objection had been raised.

Thefederal courtsconsistently had sustai ned substitutionsoccurringin both categories
of cases At that time, Federal Rule of Criminal Procedure 24(c) contained language
identical to Rule 4-312(b)(3), permitting substitution of an alternate juror for aregular juror
“prior to the time the jury retires to consider its verdict.” (Emphasis added.) Rule 24(c)
recently had been amended, although the amendment had not yet been approved by Congress

or taken effect,® to provide as follows:

8The amendment as adopted by the Supreme Court later was further amended by
Congress to read as follows:
(3) Retaining Alternate Jurors. The court may retain alternate jurors after the
jury retiresto deliberate. The court must ensure that a retained alternate does
not discuss the case with anyone until that alternate replaces a juror or is
discharged. If an alternate replaces ajuror after deliberations havebegun, the
(continued...)

-17-



When the jury retires to consider the verdict, the court in its discretion may

retain the alternate jurors during deliberations. If the court decides to retain

the alternate jurors, it shall ensure that they do not discuss the case with any

other person unless and until they replacearegular juror during deliberations.

If an alternate replaces a juror after deliberations have begun, the court shall

ingruct the jury to begin its deliberations anew.

The Court of Appeals observed that the recent amendment essentially “authorize[d],
in amore direct way, what many Federal courts had been doing anyway, using avery liberal
harmless error analysis to sustain what were clear violations of the [prior version of the]
rule.” Id. at 626 (recounting alitany of casesin which federal district courts had ignored the
mandates of Rule 24(c) inits prior form and federal appellate courts had upheld the rulings
for harmless error or non-prejudice’).

According to the Court, this practice culminated in United States v. Olano, 507 U.S.
725 (1993), in which a 14-juror panel initially had been selected, with the consent of the
parties, with none designated as alternates until after closing arguments. At that time, the
court designated two jurors as alternates and allowed them to return to the jury room with the

regular jurors. The alternate jurors were instructed not to participate in the deliberations.

The defendant did not object. During the deliberations, one of the alternate jurors was

§(...continued)
court mugt instruct the jury to begin its deliberations anew.

*The improper procedures included allowing an alternate to sit in for a portion of
deliberationsbefore being discharged, United States v. Allison, 481 F.2d 468 (5th Cir. 1973),
retaining and substituting three previously sequestered alternate jurors in the midst of
deliberations, United States v. Phillips, 664 F.2d 971 (5th Cir. 1981), and even substituting
an alternate midway through deliberations when there was evidence the alternate juror had
discussed the case with a second alternate prior to the substitution, United States v. Hillard,
701 F.2d 1052 (2nd Cir. 1983).
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excused. The other alternate juror remained with the jury until it rendered its verdict,
convicting the defendant.

On appeal, the Court of A ppeals for the Ninth Circuit reversed, holding that Rule
24(c) was violated, the error was plain, and the violation was inherently prgudicial. The
Supreme Court granted certiorari and vacated the Ninth Circuit’s judgment. The Court
agreed that Rule 24(c) wasviolated and that the error was plain, but held that the defendant
did not demonstrate prejudice, i.e., that the “error ‘affect[ed] substantial rights’ within the
meaning of [Federal Rule of Criminal Procedure] 52(b).” Olano, supra, 507 U.S. at 737.

The Court of Appealsin Hayes rejected thefederal approach, holding:

We are not at liberty, in adecisional context, to change the language of Rule

4-312(b)(3), and we refuse to embark on the Federal approach of

circumventing the rule through an expansive harmless error or presumptive

non-prejudice doctrine that is entirely foreign to our jurisprudence. . . .

[W]e conclude that an alternate juror who remains qualified to serve may be

substituted for aregular juror who is properly discharged, until such time as

the jury enters the jury room to consider its verdict and closes the door.
Hayes, supra, 355 Md. at 635 (emphasis added). Such astandard is practical and workabl e,
the Court reasoned, because “compliance with it can be established through objective and
extrinsic evidence” rather than by requiring inquiry into what went on behind closed doors,
i.e., when deliberations actually started. This approach, according to the Court, “involves a
minimum of inconvenience, moots the argument that an alternate juror, once formally

discharged, may not be recalled, and should assure that alternate jurors remain qualified to

substitute until the time that substitution is no longer permissible.” Id. at 637 (footnote
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omitted). Because the alternate juror in Hayes had been substituted after the jurors had
entered the jury room and closed the door, the Court reversed the conviction.

Five years later, in Stokes v. State, 379 Md. 618 (2004), the Court of Appeals
consideredthe legal effect, if any, of the presence of alternate jurorsin the jury room during
deliberations, without substitution. There, the defendant entered a plea of not criminally
responsible and elected a bifurcated trial pursuant to Rule 4-314. That Rule gives the
defendant a“single continuous trial in two stages”; theissue of guiltistried first and, if the
defendant isfound guilty on any count, theissue of criminal responsibility thenistried. Md.
Rule 4-314(b). The same jury hears both stagesof the trial. The Rule also requires that at
least two alternate jurors be selected and that they be “retained throughout the trial.” 1d.

Twelveregularjurorsand four alternates were sd ected and the guilt/innocence stage
of the trial commenced. At the conclusion of that stage, the trial court instructed all sixteen
jurors as follows:

Madam Forelady, ladies and gentlemen, under the Rule 4-314 that creates a

bifurcatedtrial, at the present time, you are all jurors. You are not both jurors

and alternates, even though we so designated you.

Id. at 623. The jurorsthen were instructed that their verdict had to be unanimous. Defense
counsel objected to the alternate jurors’ being permitted to ddiberate, but the objection was
overruled.

The jury deliberated for 30 minutes that day, recessed for the weekend, deliberated
an additional two hoursthefol lowing M onday, and then sent a note to the court asking, “Do

alternatescount?” Id.
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In the discussion with counsel that followed, the trial judge said that he understood
the requirement in Rule 4-314, that alternate jurors be “ retained throughout the trial,” to
mean that the alternate jurors were to deliberate during the first stage of thebifurcated trial
but wereto be discharged prior to deliberationsin the second stage. After further discusson,
the court reconsidered and decided to instruct the alternate jurors that they were to be “mere
observers’ during deliberations in the first stage. The jurors were so instructed and all
sixteenagainretired to thejury room. Defense counsel renewed his objection to the presence
of the alternate jurorsin the jury room during deliberations.

The jury convicted the defendant on three counts. The defendant subsequently
withdrew his plea of not criminally responsible in exchange for a favorable sentencing
recommendation from the State. After sentence was imposed, he appealed his conviction.
The Court of Appeals granted certiorari prior to disposition in this Court. 376 Md. 543
(2003).

The Court of Appealsreversed the convictions. It held that, evenin abifurcated trial
pursuant to Rule 4-314, it was error to dlow alternate jurors “into the jury room to
deliberate” and that, once deliberations commenced with the alternate jurors participating,
the “error could not be cured.” Id. at 629-30. The Court noted that “under M aryland law,

unlikethe procedurein some other states an alternaejuror may not be substituted” afterjury
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deliberations have begun. Id. at 630. Accordingly, “the deliberations of the regular jurors
are of no concern to the alternates.” 1d.*°

The Stokes Court next addressed theeffect of theerror. Characterizing alternatejurors
not as strangersto thejury, but asthird parties, the Court emphasized, asit had in Hayes, the
sanctity of the jury room when deliberations are underway. Once the jurors enter the jury
room with the alternates, it is extraordinarily difficult to determine what occurred because
“inquir[y] into jury motives is, to a large degree, proscribed by rule [5-606].” Id. at 635
(quoting Jenkins v. State, 375 M d. 284, 316 (2003)).

The Court held that a presumptive prejudice standard should goply, stating:

We consider the presence of alternae jurors during the jury deliberations as

sufficiently impinging upon the defendants’ s constitutional rightto ajury trial

as guaranteed by the M aryland Constitution and M aryland Rules of Procedure

to create a presumption of prejudice. Jury deliberations are private and are to

be conducted in secret. ... The presence of alternate jurors who have no legal

standing as jurors injects an improper outside influence on jury deliberations

and impairsthe integrity of thejury trial. Prejudice must be presumed where

alternates breach the sanctity of the jury room.
Id. at 638 (emphasis added) (internal citati ons omitted).

The Court also quoted with approval a decision of the Supreme Court of North

Caroling, State v. Bindyke, 288 N.C. 608 (1975), gating:

See also James v. State, 14 Md. App. 689, 699 (1972) (commenting upon
interpretation of former Rule 748, which does not differ substantially from Rule 4-312(b):
“Itispellucidthat Maryland’s[alternate] juror rule providesfor asubstitution or replacement
of regular jurors by alternates up to the juncture occurring when thejury retiresto deliberate
its verdict. There is no provision in this State’s rule for substitution of an alternate juror
thereafter.”).
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“Theruleformulated by the overwhelming majority of thedecided casesis that
the presence of an alternate, either during the entire period of deliberation
preceding the verdict, or his presence at any time during the deliberations of
the twelve regular jurors, is a fundamental irregularity of constitutional
proportionswhich requiresamistrial or vitiatesthe verdict, if rendered. And
thisistheresult notwithstanding the defendant’ s counsel consented, or failed
to object, to the presence of the alternate.”

Stokes, supra, 379 Md. at 639 (emphasis in original) (quoting Bindyke, supra, 288 N.C. at
623). In afootnote, the Court added that, since the Supreme Court’s decision in Olano,
supra, some courts have modified this approach when no objection was made, but that
preservation was not atissue because Stokes’'s counsel indeed objected bel ow.

Proposed but rejected anendmentsto Rule 2-512(b) and itscriminal counterpart, Rule
4-312(b), also are germane to our analysis On July 30, 2003, the Standing Committee on
Rules of Practice and Procedure (“Rules Committee”) submitted its 152nd Report
recommending amendments to Rules 2-512(b) and 4-312(b). Under the proposed
amendments, Rule 2-512(b) would read as follows:

(b) Alternate Jurors

(1) Generally

The court may direct that one or more jurors be called and impanelled
to sit asalternate jurors. Any juror who, before the time the juror’s service is
completed, becomes or is found to be unable or disqualified to perform a
juror’sduty shall bereplaced by an alternatejuror in theorder of selection. An
alternate juror shall be drawvn in the same manner, have the same
gualifications, be subject to the same examination, take the same oath, and
have the same functions, powers, facilities, and privileges as a juror. An
alternate juror who does not replace a juror shall be discharged at such time
as the court concludes that the juror’s service is completed.

(2) Retaining Alternate Jurors

The court may retain alternate jurors after the juryretires to deliberate.
The court shall ensure that a retained alternate does not discuss the case with
anyone until that alternate replaces a juror or is discharged. If an alternate

-23-



replaces a juror after deliberations have begun, the court shall instruct the
juryto begin its deliberations anew.

(Emphasis added.) The Reporter’s Note explained that the proposed amendments

“reflect[ed] achange in the policy underlying the current ruleasenunciated inHayesv. State,

355 Md. 615 (1999).” The proposed amendments to Rule 4-312 (b) exactly paralleled the
amendments to the civil rule; and the Reporter’s Note referred back to the note
accompanying Rule 2-512.
On November 12, 2003, the Court of Appeals considered and rejected the proposed
amendments to both rules. Since then, no further amendments have been proposed.
(c)

Has Brockington Waived the Arguments He Advances on Appeal?

In the appellate setting, the general waiver rule holds that “avoluntary act of a party
which isinconsistent with the assignment of errors on appeal normally precludes that party
from obtaining appellate review.” Franzen v. Dubinok, 290 M d. 65, 69 (1981). See also
Osztreicher v. Juanteguy, 338 Md. 528, 534 (1995) (noting that “*[t]he right to appeal may
be lost by acquiescence in, or recognition of, the validity of the decision below from which
the appeal is taken or by otherwise taking aposition which is inconsistent with the right of
appeal’”) (quoting Rocks v. Brosius, 241 M d. 612, 630 (1966)); Williams v. Maryland Dept.
of Human Res., 136 M d. App. 153, 176 (2000). Grimstead invokesthe general waiver rule
to argue that Brockington consented to the jury deliberation process employed in this case

and therefore cannot attack it on appeal. Specifically, she maintainsthat Brockington agreed
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that the alternate jurorswould be retained after theregular jurors had retiredto consider their
verdict, that the aternate jurors would observe the deliberations, and that, if necessary,
alternate jurors would be substituted for deliberating regular jurors; and having done so, he
cannot now challenge the adverse verdict on the ground that the procedure he consented to,
and that was followed, is not pemitted by Maryland law.

As our recitation of the pertinent procedural facts discloses, the critical exchanges
among the court and counsel about alter nate jurorstook placefollowing closing arguments.™

At that point, the court informed counsel that it was going to have the alternate jurorssitin

“The exchanges that took place before the closing arguments concluded were
ambiguous, inthat it was not clear whether Brockington’s lawyer was agreeing to a process
that would allow the alternate jurors to join the regular jurors, to form a jury of eight, or
whether he was agreeing to a process by which the alternate jurors would be retained and,
if necessary, used as substitutes for regular jurors during the deliberations. For example,
after it was decided that counsd would choose three alternate jurors in addition to the six-
person jury, the following exchange took place:

THE COURT: If at the end of the case we have three alternatesleft, can they
all deliberate?

[COUNSEL FOR PLAINTIFF]: That’s something | would like to reflect on,
to see how the trial goes.

THE COURT: Okay.

[COUNSEL FOR DEFENDANT]: | have no objection to letting everybody
who is still availabl e when the caseis sent to the jury —

Later during the trial, the court asked counsel if they had “given any thought to the issues|
raised about jurors?” Grimstead's lawyer replied, “We would prefer not to have the
alternatesdeliberate, Judge, and comeback tomorrow.” Thecourt responded, “I’ m not going
to let these alternates leave and not have them come back under these circumstances where
you won’t go with more than six and the Defense won't go with less[.]”

-25-



on the deliberations, without participating, “and if we need one, we do....” Grimstead’'s
lawyer objected to such a process; Brockington's lawyer made no comment. The next
morning, Grimstead’s lawyer continued to object. Brockington’s lawyer said he did not
object.

The record thus reflects that, through counsel, Brockington expressly consented to a
jury deliberation procedure contrary to Rule 2-512(b), by which the alternate jurors would
not be discharged when the regular jurors retired to deliberate; and that he implicitly
consented to a jury deliberation procedure that allowed the possibility of alternate jurors’
being substituted for regular jurors during deliberations, also contrary to Rule 2-512(b).
Because Grimstead would not consent to any such procedure, however, thetrial judge made
aruling, stating that hewould follow his past practice of retaining alternate jurorsafter the
close of the evidence and sending them into the jury room to observe the deliberations but
not participate in them. The six regular jurors and the two alternate jurorsretired to the jury
room, and deliberations started.

By late afternoon on the second day of deliberations, the jurors had sent two notes
declaringthat they were deadl ocked three to three, and Juror Number 4 had submitted a note
from a doctor in an effort to be excused from the jury. Brockington’'s lawyer moved for a
mistrial, on the ground that the jury was hung. Contemporaneously, he objected to any
substitution of Juror Number 4 by an alternate juror. In doing so, he retracted his prior
express consent to the alternate jurors’ being retained and sent into the jury room with the

regular jurors (“1 no longer waive my objection to the alternates being in the jury room and
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witnessingthe deliberations.”) ; aswe have explained, tha prior express consent had carried
with it the implied consent to the possible substitution of alternate jurors for regular jurors.
Grimstead’' s counsel objected, stating, in essence, that Brockington could not withdraw his
prior consent, midstream, to the procedure he had supported. The court did not rule on
Grimstead’ s objection.

From that point on, when the circumstance arose that required a ruling on whether
alternate jurors could be substituted for regular jurors during deliberations, Brockington's
counsel made timely objections, under Rule 2-517(c), on grounds that induded the legal
arguments he now advances on appeal, i.e., that, under Rule 2-512 and controlling Court of
Appealsdecisional law, the substitutionswereimpermissible. (Rule 2-517(c) providesthat,
with respect to non-evidentiary rulings, “it is sufficient” for purposes of gopellate review
“that a party, at thetimetheruling or order is made or sought, makes known to the court the
action that the party desiresthe court to take or the objection to the action of the court.” Md.
Rule 2-517(c); see also Burke v. Assocs. Loan Co., 210 Md. 211, 212 (1956) (holding that
a party must make his objection to a ruling known to the court when the ruling is made)).

When the court decided to substitute the alternate jurors for Jurors Number 4 and 5,
it rested its ruling not on waiver or consent but on its understanding that Rule 2-512(b),
unlikeRule4-312(b), permitsalternatejurorsto beretained and substituted for regular jurors,
if need be. The court expressly rejected the legal argument presented by Brockington’s
counsel inopposition to substitution, ruling that the procedureit wasfollowing was permitted

by the applicable civil rule and by case |aw, specifically, Stokes v. State, supra. The court
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discharged Juror Number 4 from service on that ground; the next day, it dismissed Juror
Number 5 on the samelegal ground, after Brockington’slawyer renewed his objection to any
substitution.

If we assume, for the sake of this discussion, that the requirements of Rule 2-512 are
susceptible of being waived, we must decide whether Brockington effectively revoked his
consent to waive some or all of those requirements; and, if so, whether the general waiver
rule therefore does not bar Brockington from advancing some or all of the arguments he
makes on appeal.

It is Grimstead’ s position tha, having consented to waive the requirements of Rule
2-512, Brockington could not change his mind, withdraw his consent, and then complain on
appeal about the process that was used. M oreover, if Brockington could withdraw his
consent, this Court should not recognize his doing so, because hedid so only for the purpose
of manipulating the composition of thejury to hisliking. Brockington countersthat hisinitial
consent to waive the Rule 2-512 requirements could be revoked, at least in part, and that it
was revoked; and because the substitutionswere made after herevoked his consent, and over
his express objection, he is not precluded by the general waiver rule from challenging the
substitutions on appeal.

Generally, awaiver istheintentional relinqui shment of aknownright, or conduct that
warrants such an inference. Myers v. Kayhoe, 391 Md. 188, 205 (2006); Creveling v.
GEICO, 376 Md. 72, 96 (2003). It may be effected by words, acts, or conduct. See Richard

A. Lord, 13 Williston on Contracts, 8 39:14 (4th ed.) (noting tha waiver “may be
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accomplishedeither expressly or impliedlythroughconduct”). Aneffectivewaiver of aright
extinguishes the waiving party’s ability to raise any claim of error based upon that right.
Olano, supra, 5076 U.S. at 733-34. A waiver differs from a forfeiture; the latter is the
consequenceof aparty’ sfailuretotimely assert aright. Id. Thus, apartywho validly waives
aright may not complain on appeal that the court erred in denying him the right he waived,
in part because, in that situation, the court’s denial of the right was not error. By contrast,
if acourt errs by denying a party a right, but the party fails to timely object or otherwise
invoke the right, the party forfeits his right to challenge the court’s error on appeal.

Ordinarily, when a party has waived aright and then retracts his waiver, the effect of
the retraction is to revive the right, subject to the doctrine of equitable estoppel. That
doctrine

lies at the foundation of thelaw of waiver because estoppel arises as aresult

of thevoluntary conduct of one party, whereby heis preduded from asserting

a right as against another person who has, in good faith, relied upon such

conduct and has been led thereby to change his position for the worse.
Arnold Bernstein Shipping Co. v. Tidewater Commercial Co., 84 F. Supp. 948,952 (D. Md.
1949). In other words, awaiver cannot be revoked when the opposing party hasrelied upon
it and would be prejudiced by the revocation or the revocation would result in an improper
manipulation of the judicial process.

See Hibbard Brown & Co., Inc. v. ABC Family Trust, 772 F. Supp. 894 (D. Md. 1991)

(noting that, in light of strong federal policy in favor of arbitration, a party that waived its

right to arbitrate by filing a court action may revoke its waiver unless the opposing party
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would be prejudiced by the revocation or the revocation would result in improper
manipulation of the judicial process). Cf. Rad Concepts, Inc. v. Wilks Precision Instrument
Co., Inc., 167 Md. App. 132, 162-64 (2006) (explaining in the context of commercial
contract dispute that when one party repudiates a contract and then retracts the repudiation,
therepudiating party’ s rights under the contract are reinstated, unless, prior to theretraction,
the other party cancelled the contract, materially changed its position, or otherwise indicated
that it considered therepudiationfinal; interpreting Md. Code (2003 Repl. Vol., 2005 Supp.)
section 2-611 of the Commercial Law Article); RESTATEMENT (SECOND) OF CONTRACTS,
section 256 (stating that retraction will nullify the ef fectsof repudiation if done before either
party changes position in reliance uponthe retraction or communicates that it considers the
retraction to be final).

Likewise, the retraction of a waiver of a right must be timely. First, it must be
accomplished when the right still is susceptible of being revived. See, e.g., Kaplanv. RCA
Corp., 783 F.2d 463, 466 n.2 (4th Cir. 1986) (holding that, when the defendantswaived their
right to have ajury decide certain factual issues and, as a consequence, the court made those
factual findings, they “cannot now retract their jury trial waiver”). Second, consistent with
the equitabl e estoppel principles, the court has discretion to reject a party’ s retraction of a
waiver if by itstiming theattempted retraction would interfere with the administration of the
court’ s business or would amount to atrial tactic, aimed at manipulating thejudicial process.

In State v. Jones, 270 Md. 388 (1973), for example, the defendant elected a jury trial.

After the jury was selected, he was unhappy with itscomposition, and moved to discharge
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the jurors and start jury selection anew. When the court denied that motion, the defendant
waived hisright to ajury trial and then requested a postponement, ostensibly to allow him
to interview a newly found witness. The postponement was granted, as was a second
postponement to extend the defendant’ stime for trial preparation. Y etathird postponement
was granted after the court allowed the defendant to discharge his court-appointed counsel,
so he could obtain private counsel. When, after the defendant did not obtain private counsel
and the court appointed asecond lawyer for him, and the case again came on for trial, the
defendant sought to retract hiswaiver. Thetrial court refused to accept the retraction on the
ground that thewaiver, postponements, and attempted retraction of thewaiverall wereaploy
to obtain ajury other than the one properly selected on the first trial date. On appeal, the
Court of Appeals held that in those circumstances the trial court did not abuse its discretion
by refusing to allow the def endant to retract hisjury trial waiver.

In those federal circuits where the courts of appeals have held that the requirements
of Rule 24 are subject to being waived, the courts also have commented upon the related
issue of revocation of waiver. In United States v. Cencer, 90 F.3d 1103 (6th Cir. 1996), the
court held that the prohibition in Rule 24(c) againg substituting alternate jurors after
submission of the caseto theoriginal jury can bewaived. T here, immediately before closing
arguments on a Friday morning, the trial judge reminded counsel that two of the 12 regular
jurors could not stay to deliberate during the following week, and suggested tha two
alternate jurors sit in on the deliberations so they could be substituted for regular jurors, if

necessary. Counsel for both parties af firmatively agreed to that procedure.
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Ultimately, during deliberations, thetrial court substituted the two alternate jurorsfor
the two regular jurors who had to leave. The defendant did not object to the substitutions
(nor did thegovernment). After convictionswere returned, the defendant appeal ed, arguing
that the trial court had erred by not following the requirements of Rule 24(c); that he did not
waive the requirements of Rule 24(c); and that, while he had forfeited his right to challenge
the court’s error, by not objecting, that error was subject to plain error review.

Theappellate court held that the defendant had waived the requirementsof Rule 24(c),
not forfeited hisright to object to them, and hence there was no error on the part of the court
in not adhering to the requirements of that rule. In so holding, the court made the following
comment:

In sum, we hold that where, as here, the defendant affirmatively consents to a

procedure in which alternate jurors are silently present during initial jury

deliberations, in anticipation of a possible substitution, and alternates

ultimately are substituted, the defendant waives any challenge to such a

procedure under Rule 24(c). Naturally, though, the defendant does not

necessarily waive all related objections. For example, as in the instant

case, the defendant can still objectto any jury instructions concerning the

substitution, and if satisfactory procedures for substitution cannot be

devised, he may certainly be permitted to withdraw his consent before it

is too late. Here, however, [the defendant] did not attempt to retract his

consent to substitution.

Id. at 1109 (italicsin original, bold emphasis added).
Returningto the case at bar, we conclude that Brockington’ sretraction of hisconsent

to the alternate juror procedure he agreed to at the conclusion of the trial was partially

effective, at least asto the substitution of alternate jurors for regular jurors, and should not
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have been rejected by the trial court for the reasons it relied upon.** When Brockington
announced, prior to any substitutions being made, that he was no longer consenting to the
process that included substitutions, and instead was advancing anumber of arguments, both
general and specific, against substitution, the court did not consider any of those arguments,
but instead determined that the substitutions were permitted by rule and case law. To the
extent that that was a legal ruling, it was incorrect. To the extent that it was a ruling based
upon the exercise of discretion, it was an abuse of discretion, because an exercise of
discretion based upon an error of law is an abuse of discretion. Alston v. Alston, 331 Md.
496, 504 (1993). We explain.

Brockington’s retraction (through counsel) of his consent to the jury deliberation
procedure the court had recommended and implemented came after the alternate jurors had
been retained and sentinto thejury room with the regular jurorsto observethe deliberations,
but beforethe court decided whether to discharge any regular juror and substitute an alternate
juror for aregular juror. Bythe time the retraction wasannounced, the court could not undo
what already had occurred, that is, that the alternate jurors had not been discharged when the
regular jurorsretired to deliberate their verdict or that the alternate jurors had been present
in the jury room for two days of deliberations. In that respect, the waiver retraction issue

here is analogous to that in Kaplan, supra, in which the Fourth Circuit held that it was too

?Again, we proceed on the assumption that the requirements of Rule 2-512 may be
waived.
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late for adefendant to retract hiswaiver of the right to have certain factual issues decided by
ajury when the court already had decided those very issues.

To be sure, when Brockington announced that he was retracting his consent, the
alternate jurors could have been removed from the jury room. Had that occurred, and had
there been a plaintiff’s verdict without any juror substitutions, Brockington nevertheless
would be estopped to challenge on appeal the court’s decision to retain the alternate jurors
and allow them to observe the deliberations. The presence of the alternaes in the jury room
during deliberations was a fait accom pli by the time Brockington retracted his consent.

However, when the retraction was announced, the court had not yet discharged any
regular jurors and substituted them with alternate jurors. Although Brockington implicitly
consented to a jury deliberation process that would have permitted such a substitution, he
retracted his consent before any substitution took place, and therefore before the court or
Grimstead could hav etaken any action, with respect to discharge and subgtitution, inreliance
upon his consent. In addition, there could be no prejudicial consequences to Grimstead or
the administration of the court by virtue of the retraction. Grimstead already had madeit clear
that she was opposed to the court’ sreta ning the dternates beyond the time when the regular
jurorsretiredto deliberate and therefore also was opposed to any substitution of an alternate
juror for aregular juror during deliberations. The procedure she had wanted to follow would
not have allowed for any substitutions, and the retraction would accomplish that. Indeed,

other than the presence of the alternate jurorsinthe jury room during deliberations, retraction



of the consent merely returned the deliberations to what they would have been, prior to the
consent (and absent legal error on the court’s part).

Grimstead emphasizesin her argument that Brockington only retracted his waiver of
the requirements of Rule 2-512 when he thought it would be to his benefit to do so, in a
“cynical” effort to manipulaethejury deliberation processto his advantage. Asthe caeswe
have discussed hold, aparty will not be permitted to retractawaiver or consent when doing
so ismerely aploy to obtain aresult that otherwise could not be accomplished, for example,
manipulating the system to avoid trial by a properly selected but undesirable jury, and to
obtain trial by another jury. See State v. Jones, supra, 270 Md. at 396 (holding that defendant
waived right to jury trial, made postponement requests, and retracted jury trial waiver in
order to avoid being tried by ajury that was not to hisliking but that was properly selected).

Although Brockington’ s retraction of hisprior waiver wasa changein position, it was
not a ploy to accomplish what otherwise could not be obtained. T he two ar e not necessarily

the same. In this case, both parties changed their positions as the circumstances changed.™

BGrimstead complainsthat Brockington only became concerned about the prospect
of alternate jurors being substituted for deliberating regular jurors when it appeared that the
regular jurors who he thought, because of their levels of education, would be morelikely to
decide the case based upon science, and would be less sympathetic to her, were in danger of
being discharged and replaced by alternates. Y et, as Brockington pointsout, beforethejurors
retired to deliberate, Grimstead argued “vigorously” against alternate jurors being retained
after the evidence was closed for any reason; later, when faced with the prospect of the
court’ s dismissing the most educated regular juror (who also was the juror she had gricken
inviolation of Batson, and who had been seated as aregular juror to remedy that violation),
Grimstead did not oppose substituting an alternate juror for aregular juror.
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The trial lawyers representing the parties in this case all are experienced and highly
competent practitioners, who were working smartly to attempt to achieve, within the bounds
of the law, the best possible outcome for each of their clients. Asin any caseinwhich jurors,
not the court, are the fact finders, the composition of the jury plays a critical role in the
outcome. Lawyers on either side are advocates, and are duty bound to use their best ef forts
(again, within the bounds of the law) to select jurors whose thought processes will be most
subjectto their persuasion, for any number of legitimate reasons, including educational level,
work history, and life experience. The advocates for the parties on both sides of this case
attempted to do just that; and they cannot be faulted for zealous but ethical lawyering on
behalf of their clients.

Retracting his consent to permit alternate jurors to be substituted for regular jurors
during deliberations, at thetime hedid so, did not alow Brockington to accomplish anything
he could not have accomplished had he not consented to begin with. He did not gain any
unfair advantage by the retraction. Thisisnot asituation in which theretraction of consent
was for an ulterior improper purpose. Brockington was no more estopped to retract his
consent to thejury deliberation process the court decided to employ, to the extent it had not
yet been implemented, than Grimstead was estopped to waive her right to insist that the
requirements of Rule 2-512, disallowing substitution of alternates for deliberaing jurors, be
followed.

For all of these reasons, assuming that the requirementsof Rule 2-512 can bewaived,

Brockington’s waiver was partially, and effectively, retracted with respect to the discharge
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of deliberating regular jurors and the substituti on of alternate jurors. A ccordingly, heis not
precluded from challenging on appeal the substitution of alternate jurors for deliberating
jurors.

(d)

Legal Correctness Vel Non of Substitution of
Alternate Jurors for Deliberating Regular Jurors

The Court of Appeals decision in Hayes makes plain that, under Rule 4-312(b),
substitution of an alternate juror for aregular juror isforbidden once the regular jurors have
retired to deliberate by entering the jury room and closing the door. See also James, supra,
14 Md. App. at 698-99. Aswe have explained, the case at bar, being civil, not criminal, is
governed by Rules 2-511 (“Trial by jury”) and 2-512 (“Jury selection”), not by Rules 4-311
and 4-312 (which bear the sametitlesastheir civil counterparts). Nevertheless, the operative
language in the civil rulesisidentical to that in the criminal rules.

Indeed, in Hayes, the Court of Appeals pointed out that the standard in both Rule 2-
512(b) and Rule 4-312(b) mandating discharge of the alternatejurors when the jury retires
to consider its verdict is “the same for both civil and criminal cases. Md. Rule 2-512(b)
allowsasubstitution ‘ before thetimethejuryretiresto consider itsverdict’ andrequiresthat
alternate jurors be discharged at that time.” 355 M d. at 621 n.1.

Because neither Rule 4-312(b) nor Rule 2-512(b) contemplates that alternate jurors
will be present after the regular jurors retire to consider their verdict, neither rule

contemplatesa circumstance in which the court has discretion to replace adeliberating juror
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with an alternatejuror. Asthis Court observed many years ago inJames, the Maryland Rules
simply do not permit the substitution of an alternate juror for aregular juror after thejury has
commenced deliberation. 14 Md. App. at 699. It was that circumstance that prompted the
proposed rule changes that would have allowed alternate jurors to be retained after the
regular jurors hadretired to deliberate and further would have permitted the court to replace
a deliberating juror with an dternate juror. (Even if the proposed amendments had been
adopted, they would not have permitted the process employed here, in which alternates sat
in on deliberations; rather, they would haverequired that alternates be kept separate and that,
upon substitution, the newly reconstituted jury begin deliberations from the start.)

In the case at bar, the trial court’slegal ruling that it had the authority, under Rule 2-
512(b), to replace a deliberating juror with an alternate juror was incorrect; and the court
erred, twice, in doing so.

Both Hayes and Stokes are unequivocal in holding that a presumptive prejudice
standard applies when the sanctity of the jury room is breached by allowing alternates to
attend or participateindeliberations. Here, both violationsoccurred. Thetheory behind such
a standard is twofold. First, it avoids inquiry into the sanctified space of the jury room to
determine what impact the presence of alternates had on the outcome of deliberations.
Second, it recognizesthe gestalt concept that, once ajury begins deliberating, it ceasesto be
six individual jurors and becomes a thing unto itself. To insert new members into the jury
midstream cannot but have some impact on the deliberations. Cf. Dep’t of Human Res. v.

Howard, 397 Md. 353, 369 n.18 (2007) (commenting that within appellae courts “the
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dynamicsof conferencing and deciding acase is sometimes a delicate process influenced by
the presence or absence of certain judges’).

In the instant case, even under a prgudicial error standard, the impact of the
substitution is clear. For more than 10 hours over the course of 2 days (with a three-day
holiday weekend in the middle), thejury deliberated without reaching verdict. Twiceduring
that period the foreperson informed the judge that the jurors were deadl ocked threeto three.
Even under the proposed amendments to Rule 2-512, which the Court of Appeals rejected,
substitution of an alternatejuror mid-deliberationswould have required an ingructionby the
court that deliberations were to begin anew. In the ingant case, no such instruction was
given. Three hours and 37 minutes after the substitution of the two alternates, the jury
reached averdict. Theinferenceisstrong, from the timing of events, that the change in the
composition of the jury mid-deliberations caused a change in the outcome of the case, to
Brockington’s prejudice.

We understand the trial court’sinterest in averting amistrial dueto ahung jury ater
a long and complex trial. Any remedy to this problem, however, must comport with the
Maryland Rules. One solution allowed by the Rules providesthat civil parties may consent
to accepting a verdict from less than six jurors. Brockington did not consent to this
possibility intheinstant case, aswashisprerogative. The proposed amendmentsto the Rules
provided another possible solution, butthey were rejected by the Court of Appeals. Unless
or until the Rules are changed by amendment or the legislature seesfit to intervene, alternate
jurors may not participate in jury deliberations in any capacity, including by substitution.
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The trial court committed legal error by substituting the alternate jurors for two
regular jurors during deliberations. Under the presumptive prejudice standard set forth in
Stokes, supra, the remedy for that error isreversal of the judgment and a new trial.

JUDGMENT REVERSED. CASE REMANDED TO
THE CIRCUIT COURT FOR BALTIMORE CITY

FOR FURTHER PROCEEDINGS. COSTS TO BE
PAID BY THE APPELLEE.



