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Wen he retired at age 55, welder Richard E. Brooks,
appel l ant, decided to invest sone of his accumul ated retirenent
savings through his investnent and financial advisor Mchael P.
Keat i ng. Li ke many other wunfortunate investors, Brooks |ater
| earned that Keating materially msrepresented the nature and
suitability of the investnents that he arranged for Brooks to
purchase. Instead of the low risk, nodest incone portfolio that
Brooks requested, Keating succeeded in investing, and ultimately
| osing, Brooks’ retirenent savings in unregistered, illiquid,
specul ative, high risk securities that were to be offered and sold
only to “accredited investors.”?

Br ooks understandably sued Keating and nade a cl ai m agai nst
Keating's enployer, Delta Equity Services Corporation (“Delta”).?
He al so sued the issuers of the securities, including appellees
Euclid Systens Corporation (“Euclid’), R dgewood Power Trust
| V/ Ri dgewood Power LLC (“Ri dgewood”), and Cycl ean, Inc./Cycl ean of
Los Angel es, LLC (“Cyclean”)(collectively sonetines referred to as
“Issuers”). The Circuit Court for Baltinore County granted sunmary
judgnment in favor of all three Issuers. Brooks then obtained a
j udgnment agai nst Keati ng.

Br ooks now appeal s the judgnents entered in favor of all three

1See 17 C.F. R 8§ 230.501(a)(defining “accredited investor” as
inter alia an individual with a net worth of $1 million and/or
annual inconme of $200, 000).

’Br ooks settled with Delta.



| ssuers,® claimng that the summary judgnent record presented a
jury question on the foll ow ng issues:

l. Was Keating, in his capacity as an
enpl oyee of Delta, acting as an agent of
the Issuers?

I1. Was either Keating or Delta an inplied
agent of the Issuers based on apparent
authority to conduct the Issuers’
busi ness?

I1l. Did the Issuers fail to disclose nmateri al
facts in connection with their offer and
sale of the securities that Brooks
pur chased?

IV. Were the Issuers negligent in the manner
in which they offered and sold their
securities?

We agree with the circuit court that Keating was neither an
actual nor an apparent agent of the Issuers, and that there was no
materi al dispute of fact preventing summary judgnent on Brooks
vicarious liability negligence clainms against them W agree with
Br ooks, however, that the circuit court failed to address his
direct liability clains based on the nondi scl osure allegations in
his conplaint. Accordingly, we nust vacate the judgnents on Counts
| and Il. W shall remand those counts for further proceedi ngs
consi stent wi th our discussion of the substantive question that the

circuit court did not decide.

3Keating is not a party to this appeal. W have reordered and
rephrased the issues raised by Brooks.
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FACTS AND LEGAL PROCEEDINGS*

After retiring from 28 years of work at Baltinore Aircoil
Inc. on August 31, 1995, Brooks took a lunmp sum distribution
totaling $260,000 fromhis retirenent account. Follow ng through
on recommendati ons from co-workers, he sought investnent advice
from Keating. Brooks told Keating that he wanted his retirenent
funds invested safely to preserve principal and to generate sone
i nconme. Keating assured Brooks that he would find investnents that
protected his capital but yielded a nodest return. As a result,
Brooks placed his trust in Keating' s investnent advice, and
enpl oyed himas a tax preparer as well.

Keating undisputedly recomended and arranged Brooks’
purchases of inappropriate securities, including the securities
offered by these three Issuers. Keating told Brooks that each of
t hese investnments was safe and suitable. He inforned Brooks that
he would have to sign or initial certain “paperwork,” which was
nerely a routine procedure that did not require himto actually
review the wording of the docunents. Keating only showed Brooks
the pages that needed a signature or initial, and did not give
Br ooks an opportunity to review the entire docunent.

Brooks signed and initialed these pages on the understandi ng

“Qur review of the sunmary judgnent record necessarily
reflects facts and i nferences that are nost favorabl e to Brooks, as
the party opposi ng summary judgnent. See Heat & Power Corp. v. Alr
Prods. & Chems., Inc., 320 Md. 584, 591 (1990).
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that he was sinply indicating his willingness to purchase the
securities based on the information supplied by Keating. The
docunments that Keating fraudulently induced Brooks to sign were
actual Iy “Subscription Agreenents” for the I ssuers’ securities, and
docunents giving fal se i nformati on about Brooks’ inconme and assets.

All of these securities were unregistered, illiquid,
specul ative, and high risk investnents designed solely for
“accredited investors” wth substantial incone, assets, and
i nvest ment experience. Brooks, a high school graduate with no
i nvestment experience, was not the type of wealthy and
“sophi sticated” investor who qualified as an accredited investor
and generally purchased such high risk securities as part of a
bal anced portfolio of investnents. He did not realize the high
risk nature of these securities, or that Keating m srepresented
i nformati on about the securities and his qualification to buy them
Nor, he claimed, did he understand that the Issuers would rely on
his execution of these docunents as verification that he
appreci ated the risky nature of the investnment and that he had the
incone and assets that Keating listed in the subscription
docunent s.

Brooks lost his entire $25,000 investnent in each of the

securities offered by the three Issuers.® He filed a conplaint in

*Brooks did receive distributions from Cyclean, totaling
$1, 705. 48.



the Crcuit Court for Baltinore County, asserting clains for
intentional msrepresentation, negligent msrepresentation, and
negligence in the offer and sale of the securities. In additionto
suing Keating and Delta, Brooks named these three I|ssuers as
defendants. Admitting that there was no direct m srepresentation
by the Issuers, he sued them for m srepresentation on the theory
that Delta and Keating were their actual or apparent agents.

Each of the Issuers noved for summary judgnent on the ground
that they did not have a principal -agent relationshipwith Delta or
its enployee Keating. In opposition to these notions, Brooks
pointed to the selling agreenents that each |Issuer had with Delta
as evidence of a principal-agent relationship. He also pointed to
ot her evidence of direct contact between the Issuers and Keati ng,
whi ch he asserted was sufficient to raise an inference that there
was an actual or apparent agency rel ationship.

The circuit court rejected that theory. It concluded that the
| ssuers could not be vicariously liable for any intentional or
negligent msrepresentation that Keating made, because neither
Keati ng nor Delta was an actual or apparent agent of these |Issuers.
In addition, the court found that there were no “all egations that
witten materials issued by these [d]efendants were false or
m sleading.” It granted summary judgnent in favor of each |ssuer
on all of Brooks’ clains.

After settling with Delta and obtaining a judgnment agai nst



Keating, Brooks noted this appeal. We shall discuss additional
facts and docunents as they pertain to the individual Issuers.
DISCUSSION

Br ooks sued al | t hree | ssuers for i ntentional
m srepresentations and omssions of material fact (Count 1),
negl i gent m srepresentati ons and om ssions of material fact (Count
1), and negligence in the offer and sale of their securities
(Count 111). Although none of the Issuers are related, the issues
and facts that Brooks raises in this appeal significantly overl ap.
We shall exam ne these questions as they relate to each Issuer.

I.
Euclid

Eucl i d devel ops and markets eye care i ndustry products. In an
effort to devel op “corneal topographers” that shape contact |enses
to individual corneas, Euclid decided to raise capital by offering
stock through a private offering to accredited investors.

Euclid’s Offering Memorandum

Euclid issued an August 15, 1996 Confidential Ofering
Menorandum (the “Offering Menp”). The lengthy Ofering Meno
provi ded detail ed i nformati on about t he conpany, its business pl an,
and its key executives. It also included many cautionary
statenents about the nature and risks of the investnent:

. On the cover page, Euclid advised prospective investors that,

IN MAKING AN INVESTMENT DECISION, INVESTORS
MUST RELY ON THEIR OWN EXAMINATION OF THE



COMPANY AND THE TERMS OF THE OFFERING,

INCLUDING THE RISKS INVOLVED. SEE RISK

FACTORS.
On page two, Euclid informed prospective investors that
“Subscriptions will be received subject to rejection or
allotnent in whole or in part at any tine in the sole
di scretion of the Conpany. Investnent is subject to

satisfaction of the suitability requirenents set forth
herein.”

On page six, Euclid cautioned:

AN | NVESTMENT I N THE COVPANY | NVOLVES
SUBSTANTI AL RI SKS AND IS LI M TED TO ACCREDI TED
| NVESTORS MEETI NG THE SUl TABI LI TY STANDARDS
DESCRIBED IN TH'S CONFI DENTI AL OFFERI NG
MEMORANDUM NO MARKET EXI STS OR IS LIKELY TO
DEVELOP FOR THE SALE OF CONVERTI BLE PREFERRED
STCCK OR THE COMVON STOCK |INTO VWH CH THE
CONVERTI BLE PREFERRED STOCK |S CONVERTI BLE,
AND THE CONVERTI BLE PREFERRED STOCK W LL BE
TRANSFERABLE ONLY UNDER CERTAIN LIMTED
CONDI TI ONS. PROSPECTI VE | NVESTORS  ARE
ENCOURAGED TO OBTAIN THE ADVI CE OF QUALI FI ED
PROFESSI ONALS BEFORE DECI DI NG TO | NVEST.

TH'S CONFI DENTI AL  OFFERI NG MEMORANDUM
DCES NOT CONSTI TUTE AN OFFER TO SELL OR A
SCLI C TATION OF AN OFFER TO BUY CONVERTI BLE
PREFERRED STOCK TO ANY PERSON WHO IS NOT' AN
ACCREDI TED | NVESTOR AND HAS NOT COMPLETED AND
RETURNED A PURCHASER QUESTI ONNAI RE  AND
SUBSCRI PTI ON AGREEMENT | N THE FORM REQUI RED BY
THE COVPANY .

ANY WRITTEN OR ORAL PREDICTIONS OR
REPRESENTATI ONS WH CH DO NOT CONFORM TO THOSE
CONTAINED IN TH'S CONFI DENTI AL OFFERI NG
MEMORANDUM SHOULD BE DI SREGARDED AND THEI R USE
IS A VIOLATION OF THE LAW

On page 11, in a summary of the offering, Euclid described
certain “Risk Factors,” stating that

[t]his Ofering involves a high degree of

risk, including the Conmpany’s lack of
profitability, inadequate dividend coverage,
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di scretionary use of pr oceeds, possi bl e
regul atory constraints and possible need for
addi tional financing. See “Risk Factors.”

On page 13, imedi ately foll owi ng the of fering sutmmary, Euclid
war ned potential investors to carefully read about and wei gh
the investnment risks based on information set forth in the
O fering Meno or provided by Euclid:

READ THI S MEMORANDUM CAREFULLY BEFORE MAKI NG
ANY | NVESTMENT  DECI SI ON, ESPECI ALLY THE
SECTI ON ENTI TLED RISK FACTORS.

I NVESTORS W LL BE REQUI RED TO REPRESENT THAT
THEY MEET CERTAI N FI NANCI AL REQUI REMENTS AND
THAT THEY ARE FAM LI AR W TH AND UNDERSTAND THE
TERM5, RISKS AND MERITS OF TH S OFFERI NG
OFFERS ARE MADE ONLY TO PERSONS WHO MEET THE
QUALI FI CATIONS  DESCRIBED UNDER  INVESTOR
SUITABILITY REQUIREMENTS.

N MAKI NG AN | NVESTMENT DECI SI ON | NVESTORS
MUST RELY ON THEIR OAN EXAM NATI ON OF THE
ISSUER AND THE TERMS OF THE OFFERI NG
I NCLUDI NG THE MERI TS AND RI SKS | NVOLVED. . . .
AN | NVESTMENT |IN THE CONVERTI BLE PREFERRED
STOCK | NVOLVES SUBSTANTIAL RISKS AND | S
I LLI QUI D. I NVESTORS WLL BE REQU RED TO
REPRESENT THAT THEY ARE ABLE TO BEAR THE
ECONOM C RISK OF THEIR | NVESTMENT FOR AN
| NDEFI NI TE PERI OD, THE POTENTI AL LOSS OF THEI R
ENTI RE | NVESTMENT AND THAT THEY (OR PERSONS
ACTING ON THEI R BEHALF) HAVE SUCH KNOWALEDGE
AND EXPERIENCE |IN FINANCI AL AND BUSI NESS
MATTERS SO AS TO BE CAPABLE OF UNDERSTANDI NG
THE TERVMS AND RI SKS OF TH S OFFERI NG SEE
RISK FACTORS.

Prospective investors nust not rely upon any
representations or information other than as
set forth in this Menorandum and in docunents
furni shed by the Conpany upon request.

Each of feree and any pur chaser
representative is invited during the Ofering
and bef ore pur chasi ng any Convertible
Preferred Stock to ask questions of, and to
obtain additional information from t he



Conpany concerning the terns and conditi ons of
the O fering. The Conpany and any other
rel evant matters (including, but not limted
to, additional information to verify the
accuracy of information in this Menorandum .

The offeree agrees to return this Menorandum
and all other rel ated docunents to the Conpany
imediately if the offeree does not neet the
requirenents set forth under Investor
Suitability Requirements or if the offeree
declines to invest. (Enphasis in original.)

On pages 14 and 15, Euclid detail ed the “INVESTOR SUITABILITY
REQUIREMENTS,” which restricted the offering to accredited

investors with either (1) “individual income . . . of nore
t han $200, 000 i n each of the preceding two years,” or “joint
income . . . of nore than $300,000 in each of the preceding

two years” with a reasonabl e expectation of “joint income of
nore than $300,000 in the current vyear[,]” or (2) “an
i ndi vidual net worth, or together with their spouse . . . a
conbined net worth in excess of $1, 000, 000.” Euclid al so
advi sed that “[t]he Conpany has reserved the right to reject
a subscription for Convertible Preferred Stock for any reason
inits sole discretion[,]” and that it “intends to exercise
this right to the extent necessary to conply with certain
provi sions of ERISA, tax and securities |aws.”

On pages 17 through 19, Euclid descri bed the “RISK FACTORS” of
the investnent. |In the first paragraph, Euclid warned:

INVESTMENT IN THE CONVERTIBLE PREFERRED STOCK
INVOLVES SUBSTANTIAL RISKS, SOME OF WHICH ARE
SUMMARIZED BELOW. PROSPECTIVE INVESTORS
SHOULD CAREFULLY CONSIDER THE FOLLOWING RISKS,
AMONG OTHERS, CONCERNING THE COMPANY AND THE
OFFERING PRIOR TO INVESTING.

In the ensuing paragraphs, Euclid identified and discussed
sonme of the specific, currently identifiable risks.?®

®Eucl id specifically advised investors that:

it was a “[d]evelopnent [s]tage [c]onpany” wth an
(conti nued. . .)



5C...continued)
“[e] xpectation of [f]luture [|]osses[;]”

its annual dividend coverage m ght be “[i]nadequate[;]”

the conpany “will be required to obtain additional financing”
to inplenent its “business strategy fully[;]”

“[t]he Conpany’s success depends significantly” on *“Key
Executives[;]”

it would have to devel op and test “sophisticated, proprietary
software” costing “approximately $200,000,” of which only
$30, 000 had been pai d;

“[t]he Conpany’ s business strategy is dependent upon the
successful comrercial exploitation of nultiple, patented
t echnol ogi es” that others m ght al so use to devel op conpeti ng
products;

the “[i]ntense conpetition,” “[r]lapid [t]echnol ogical
[c] hange[,] and [r]isk of [o]bsolesence” “could render the
Conpany’ s technol ogy and products currently under devel opnment
obsol ete and unmarketable[;]”

“failure to receive FDA approval . . . would have a materia
adverse effect on the ability of the Conpany to inplenent its
busi ness strategy[;]”

“the Conpany’s executive officers, directors and principa
st ockhol ders” would mai ntain control over “nost, if not all,
matters requiring approval by stockhol ders[;]”

“[t]he offering price . . . do[es] not necessar[ily] bear any
rel ationship to the Conpany’s assets, book value, results of
operations or other generally accepted criteria of value[;]”

“there is no public market for” the stock and “no assurance
that such a market will ever develop[;]”

there was no assurance that all of the capital the conpany
sought to raise via the offering woul d be rai sed, which woul d
| eave the conmpany w thout adequate funds to inplenent its
busi ness pl an; and

(continued...)
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. On page 34, in setting forth the “Ternms of the O fering and
Plan of Distribution,” Euclid again advised that “[t]he
Convertible Preferred Stock is being offered by the Conpany
subject to the right of the Conpany in its sole discretion to
rej ect subscriptions.” It also stated that the stock “will be
sold only to Qualified Investors who denonstrate they are
accredited investors neeting the criteria set forth under
Investor Suitability Requirements.”

. On page 35, Euclid expl ai ned “How to Subscri be for Convertibl e
Preferred Stock[.]” These terns stated that Euclid would
require prospective investors to submt a detail ed ®Subscri ber
Questionnaire and Subscription Agreenent” that was included
with the Ofering Meno. Euclid again explicitly “reserve[d]
the right to reject any subscription for any reason
what soever.”

Euclid’'s Selling Agreement
On July 10, 1996, Euclid made Diversified | nvest nent Partners,

Inc. (“Diversified”) its exclusive financial advisor. Under the

terms of that agreenment, Diversified introduced Euclid to

securities broker-dealers who specialized in private placenent

i nvestments such as Euclid’s. One of those broker-deal ers was

Del t a.

Euclid entered into “best efforts selling agreenents” wth

Delta and another broker-dealer. Under the terms of those

agreenents, the broker-dealers had “the non-exclusive right to

solicit subscriptions” and “agree[d] to use . . . best efforts to

obtain such subscriptions.” “It [was] understood that [Euclid]

5(...continued)

. t he stock coul d not be sold or transferred, so that “lnvestors
should be aware that they wll be required to bear the
financial risks of this investnent for an i ndefinite period of
tinme.”
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reserve[d] the right inits sole discretion to refuse to sell any
Shares to any person at any tine.” For each subscription that
Euclid accepted, the broker-dealer earned certain percentage
conmi Ssi ons.

In return for the opportunity to sell Euclid s securities,
Delta represented and warranted that it “or its agent” would give
the Ofering Menop to each offeree “concurrently wth making any
offer[,]” and that it would “make no representati ons with respect
to [Euclid] or its business and affairs other than the
representations set forth in the Confidential Ofering Menorandum
or the sales literature authorized for use in connection wth the
of fering, or such other information as is specifically authorized
by the Conpany and its |egal counsel.” In addition, Delta
warranted that “its agents wll conply wth all applicable
provi sions of” federal and state securities |aws.

The Selling Agreenent provided inter alia that,

[With respect to any solicitations or offers
made by [Delta] or its agents on behalf of
[Euclid], [Delta] represents, warrants and
covenants as foll ows:

(1) Neither [Delta] nor any person acting
on its behalf (“agent”) will offer the Shares
by any neans of any form of general
solicitations or general advertising. oo
Nei ther [Delta] nor agent thereof will sponsor
or hold any sem nar or neeting at which the
persons attending have been invited by any

general solicitation or general advertising.

(2) [Delta] or its agent will cause each
person interested in acquiring a Unit to

12



The

contributi

conmpl ete and execut e a Pur chaser
Questionnaire, . . . and wll deliver the
conpl eted Purchaser Questionnaire to [Euclid]
at the tine the subscription materials are
delivered to the Conpany to determ ne whet her
such person is qualified to acquire an
interest in the Conpany.

(3) [Delta] or its agent will furnish to
each offeree, concurrently wth nmaking any
offer to such offeree . . . a copy of the
Confidential O fering Menorandum and any
suppl enent or anendnent thereto. [Delta] or
its agent will make no representations wth
respect to the Conpany or its business and
affairs other than the representations set
forth in the Confidential O fering Menorandum
or the sales literature authorized for use in
connection with the offering, or such other
information as is specifically authorized by
t he Conpany and its | egal counsel.

(4) [Delta] and its agents will conply
with all applicable provisions of [securities
| aws] :

agreenent also included cross-indemification

on clauses. Delta indemified Euclid against clains

(1) arising out of or based upon a
m srepresentation of material fact by Broker
or its agents in connection with the sale of
the Shares unless such msrepresentation(s)
was t he di rect result of m sl eadi ng
information provided in witing to Broker or
its agents by [Euclid] or any agent thereof;
or (2) arising out of or based upon the
failure of Broker or any of its agents to
conply with any covenant, or the breach of any
representation or warranty, set forth in this
Agr eenent .

Euclid’s Subscription Documents

and

Brooks signed the requisite Subscriber Questionnaire/

Subscri pti

on Agreenent, which is dated “10-7-96.” By doi ng so,
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agreed that:

. he had received and read the O fering Meno;
. he had conpl eted the Subscriber Questionnaire;
. the information in both docunents was “conplete and

accurate[;]”

. he had “considered . . . the information set forth [in the
O fering Meno] under ‘Ri sk Factors[;]’”

. he “understood” that “the Shares are specul ative investnents
whi ch i nvol ve a high degree of risk of |oss of any investnent
therein[;]”

. he was “an accredited investor[;]”

. he was “able to bear the economic risk of his investnent in
[Euclid] and to hold his shares for an indefinite period of
tinme.”

Brooks also placed his initials next to two specific
provi sions of the Subscription Agreenent. The first stated that
Brooks’ net worth was at |east $1,000,000. The second represented
t hat he had

such know edge and experience in financial and
business matters and in private placenment
investnents in particular that [he was]
capabl e of evaluating the nerits and risks of
an investnent in the securities and [did] not
desire to use a purchaser representative in
connection with evaluation such nerits and
risks.

On the next page, Keating verified that he was “famliar with
[ Brooks’] financial affairs and i nvest nent objectives[,]” that the
i nvest ment was “suitable” for Brooks, and t hat Brooks “underst[ ood]
the terms, and [was] able to evaluate the nerits, of this

of fering.”
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Euclid’s Dealings With Keating

Testifying in a deposition in an unrelated case involving
anot her i nvestor procured by Keating, Euclid s CEO Bruce DeWol fson
said that he first net Keating in Novenber 1996. He acknow edged
that he spoke with Keating nore than 20 tinmes by phone. He also
nmet with Keating and prospective investors that Keating brought in
“several” tines, both at Keating's office and at the conpany
facilities.

In May 1998, Keating brought prospective investors to Euclid' s
annual neeting. By that time, Euclid had discussed with Keating
the possibility of his becom ng a conpany director. But shortly
before that neeting, Euclid “learned from the Maryland Attorney
General’s Ofice . . . that M. Keating was going to [lose] his
br okerage | i cense and had engaged i n questi onabl e sal es practices.”
Instead of making hima director, Euclid “conprom sed and gave hi m
atitle of financial advisor to the conpany.”

DeWol f son expl ai ned t hat

the history of that was that M. Keating took

a very active interest in [Euclid]. And he
was the best producer we had in ternms of
raising capital for us. And he maintained
that he needed to know . . . very closely -

the progress and the status of the conpany so
that he could keep his investor clientele
i nformed of the progress of the conpany.
Keati ng, however, was “never paid for that. And he never had
any substantive involvenent. It was . . . an honorary title only,

as a face-saving gesture for him” Euclid then “learned the extent
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of his difficulties,” and “termnated” its relationship wth
Keating “within sixty days of the tinme” his legal troubles were
announced.

A.
Actual Agent

Brooks seeks to establish the existence of a principal-agent
rel ati onshi p because, under established principles of agency |aw,
if Euclid was Delta’s or Keating's principal, then it mght be
vicariously liable for their m srepresentations, nondiscl osures,
violations of securities |laws, or negligence. See Sanders v.
Rowan, 61 Ml. App. 40, 50 (1984).

An agency rel ationship may be created by witten agreenent or
by conduct. See Green v. H & R Block, Inc., 355 M. 488, 503
(1999). The classic three factors considered in determning
whet her an agency rel ati onship exists are whet her:

(1) [t]he agent is subject to the principal’s
right of control;

(2) the agent has a duty to act primarily for
the benefit of the principal; and

(3) the agent has the power to alter the | egal
rel ati ons of the principal.

Schear v. Motel Mgmt. Corp. of Am., 61 MI. App. 670, 687 (1985);
see Forrest v. P & L Real Estate Inv. Co., 134 M. App. 371, 396
(2000). These are not exclusive factors; “rather than being
determnative, the three factors should be viewed wthin the

context of the entire circunstances of the transaction or
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relations.” Green, 355 Md. at 506.

Whet her there is adequate evidence of an agency relationship
to survive summary judgnent is a question of law for the court.
See Kersten v. Van Grack, Axelson & Williamowsky, P.C., 92 M. App.
466, 473-74 (1992). The circuit court found that Euclid did not
“retain sufficient control over M. Keating to deemit liable for
his actions, statenents or msrepresentations.” Brooks disputes
that finding. He contends that “there is no question[,]” based on
the selling agreenent and Euclid s direct contacts with Keating,
“that a jury could find that Delta was acting as the agent of

Euclid in connection with the offer and sale of the securities to
Br ooks.”

W agree with the circuit court that neither the Selling
Agreenent nor the evidence regarding Euclid s relationship with
Delta and Keating raised a material factual dispute as to whether
there was a principal-agency relationship at the tine Keating
i nvested in Euclid.

1.
Selling Agreement

A principal’s right to control its agent is of paranount
i nportance, but that control may be exercised in nyriad ways. See
Schear, 61 Md. App. at 687.
A principal need not exercise physical control

over the actions of its agent in order for an
agency relationship to exist; rather, the

17



agent nust be subject to the principal’s
control over the result or ultimte objectives
of the agency relationship. . . . The |l evel of
control may be very attenuated with respect to
the details. However, the principal nmust have
ultimate responsibility to control the end
result of his or her agent’s actions; such
control nmay be exercised by prescribing the
agent’ s obligations or duties before or after
t he agent acts, or both.
Green, 355 Md. at 507-08, 510.

The <circuit court concluded that Delta operated as an
i ndependent contractor and that Delta, rather than any of the
| ssuers, was responsible for supervising Keating and his
representations to investors. The only control that Euclid had
over the manner in which Delta and Keating represented the
i nvestnment was through the terns of the Selling Agreenent. That
agreenent explicitly required Delta and its agents to conply with
applicable securities laws and to present the Ofering Meno to all
prospecti ve subscri bers. Because these contractual requirenents
nerely restated legally inposed duties governing every securities
transaction, the Selling Agreenent did not give Euclid sufficient
control over Delta or Keating to create a principal-agent
rel ati onship.

In Brooks’ view, the Selling Agreenent raises an inference
that Delta and Keating were Euclid s agents. In support, Brooks
points to specific terns in that agreenent providing that

Delta could only offer and sell the securities

to investors who net the financial suitability
and ot her offeree standards set forth in the
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[OFfering Menp]; Delta was prohibited from
advertising the availability of securities by
way of newspaper, television or nedia; Delta
could only present prospective investors with
witten materials previously approved by
[Euclid]; Delta was required to present
prospective investors with the [Ofering Meno]
prior to sale; Delta was required to collect
the Investor Subscription Docunents and funds
fromprospective investors and forward themto
[Euclid]; and Delta was required to ensure
that the information contained on the
subscripti on docunents was accurate.

W review these terns in the context of the entire Selling
Agreenment, and in light of the Ofering Menbo and subscription
docunments to which the Selling Agreenment refers. W are not
persuaded that a reasonable juror could infer that the Selling
Agreenment created a principal -agent rel ati onshi p between Euclid and
either Delta or Keating.

The Sel ling Agreenment did not give Euclid the right to select,
supervise, discipline, or train the individual regi stered
representati ves who worked for Delta. Thus, Euclid had no right to
control Keating or other Delta enpl oyees.

Simlarly, with respect to Delta, the agreenent did not give
Euclid the right to control Delta s conduct. W agree with the
circuit court that the terns Brooks cites as evidence of Euclid' s
control over Delta nerely required Delta and its agents to conply

with either preferred practices in the private placenent industry
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or applicable securities |aws.’

In this case, the critical termof the Selling Agreenment was
that the offering could not be nade to unaccredited investors. |If
not mandatory, that termis w dely used throughout the securities
i ndustry by issuers attenpting to secure and protect a Regul ation
D exenption from securities’ registration requirenments, and to
avoid [ awsuits such as this one, in which an unaccredited investor
rightfully conplains that the highrisk andilliquidinvestnent was
not suitable for his portfolio. See generally 17 C F.R 8
230. 502(b) & note (although issuer is not required to furnish the
specified information in Regulation D “when it sells securities .

to any accredited investor,” issuer nevertheless “shoul d
consider providing [the sanme information it would provide to
unaccredited i nvestors] to accredited i nvestors as well, in view of
the anti-fraud provisions of the federal securities |aws”); COVAR
02.02.04.15. A(2) (offering that conplies with Maryl and and feder al

regul ati ons governi ng exenpt securities offerings is neverthel ess

‘As Euclid points out, Securities and Exchange Comi ssion
regul ations “control” the solicitation activities of all broker-
deal ers and regi stered i nvestnment advisors. See, e.g., 17 CF. R
8§ 230.501 et seq. (“rules governing the limted offer and sal e of
securities wthout registration under [Regulation D] of the
Securities Act of 1933"). These regulations restrict the persons,
ci rcunst ances, and the nmanner in which various private placenents
may be offered to investors, including sonme of the restrictions and
requi renents set forth in the cited terns from Euclid s Selling
Agreenent. See, e.g., 17 CF. R 8 230.502(c)(“neither the issuer
nor any person acting on its behalf shall offer or sell the
securities by any form of general solicitation or general
advertising”).
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not exenpt fromanti-fraud provisions of Maryland Securities Act).
As for other terms of the Selling Agreenment that Brooks cites
as exanples of “control” terms that were not specifically required
by law, we do not view any of these terns as evidence of the type
of control required to establish agency. In his reply brief, Brooks
points out that “there are no federal or state securities |aws
whi ch obligated . . . Euclid to place” restrictions (1) prohibiting
Delta frommaki ng corments inconsistent with the Ofering Meno, or
offering the securities in a manner inconsistent with the Ofering
Meno; (2) requiring that Delta have the prospective investor
conplete the subscription docunents and then forward those
docunents and the deposit; (3) prohibiting Delta fromusing witten
materi al s that were not approved by Euclid; and (4) requiring Delta
to maintain files on investors who purchased the securities. Al
of these terns in the Selling Agreenent were patently designed to
preserve and protect the exenpt status of the offering, and to
ensure conpliance with anti-fraud principles applicable to the
of fering, by ensuring that investors understood that Delta and its
representatives did not have any authority to change the terns of
the offering. In this respect, these terns actually underm ne
rat her than support the agency inference that Brooks seeks to draw.
The United States District Court for the District of Maryl and
reviewed a substantively identical selling agreenent between

Ri dgewood and Delta in a suit filed by another investor victimzed
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by Keating. In Schweizer v. Keating, 150 F. Supp. 2d 830, 839-41
(D. Md. 2001), that court rejected an anal ogous contention that
these contract terns raised an inference that the issuer had a
principal -agent relationshipwith Delta or Keating. W concur with
the federal court’s observation that “[t]he reservation of sone
control over the manner in which work is done does not destroy the
i ndependent contractor relationship where the contractor is not
deprived of his judgnent in the execution of his duties.” 1Id. at
840 (citing Taylor v. Local No. 7 Int'l Union of Journeymen
Horseshoers, 353 F.2d 593, 597 (4th Cr. 1965)). W also concur
wWith that court’s explanation of why these terns do not preclude
sunmary judgnent. As Judge Garbis enphasized for the federa
court:
In the . . . sale of securities by

private offering, the contractual provisions

at issue are insufficient to establish .

the right to control Delta and its

representatives. Securities sold by private

of fering are subj ect to numer ous

"prophyl actic" regul ati ons designed to ensure

that they are sold to informed, sophisticated

investors. See generally Securities Act of

1933, as anended by Securities Exchange Act of

1934, 15 U S.C. 8§ 77a et seq.; 17 CF.R 8
230.501 et seg. Mst of the "control”

provisions identified by Plaintiff are
i denti cal to those inposed under t he
applicable securities |aws, and enable the
of fering to retain exenption from

regi stration.

Plaintiff has not presented any evi dence
suggesting that the restrictions placed upon
Delta and its enpl oyees were atypical of those
I nposed upon I ndependent br oker/ deal ers
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selling privately offered securities. |ndeed,
responsi ble issuers would be expected to
i ncl ude such contractual provisions in selling
agreenents and related docunments in order to
ensure conpliance with the | aw

Delta and its representatives retained a
signi ficant degree of discretion in selecting
potential investors to whomtrust shares woul d
be offered and the nmanner in which the
i nvest nent woul d be presented to the
prospective buyer; hence, there is no basis
for a determ nation that they were deprived of
their discretion. Plaintiff's assertion that
the . . . Defendants controlled Delta and its
representatives in a manner that is indicative
of [an agency] relationship is without nerit.

Id.

As nore proof of control, Brooks cites the conm ssions that
Delta and Keating received as a result of Brooks’ purchase of
Euclid securities. Under the terns of the Selling Agreenent,
however, such paynents did not give Euclid the type of control that
principals exercise over their agents. There were no “quotas” that
Delta or Keating were contractually obligated to neet. Nor was
there any conmi ssion or other paynment for merely presenting the
i nvest ment opportunity to a client. Moreover, at all tinmes, Delta
and its agents remained free to decide whether to recomrend the
i nvest ment . For these reasons, we agree with the circuit court
that no reasonable juror could infer fromthe terns of Euclid s
Selling Agreenent that Euclid had a principal’s right to contro
Delta or Keating.

That freedom and discretion that Delta and Keati ng exerci sed

23



over interactions with investor clients also underm nes Brooks

claimthat Delta was obligated to act primarily for the benefit of
Euclid. Delta and Keating were not contractually or financially
obligated to reconmend the Euclid offering to any of their clients.
Nor were they required to perform any other services on Euclid s
behal f.

To the contrary, both the agreenment and the i ncorporated terns
of Euclid s Ofering Meno recognize that, as investnent advisors
acting as “purchaser representatives,” Delta and Keating were
obligated to act primarily for the benefit of their investor
clients. Thus, their primary duty was not to sell Euclid' s
securities, but rather to give Brooks appropriate advice and
assistance in finding suitable investnents for his retirenent
noney. See, e.g., Brewster v. Maryland Sec. Comm’r, 76 M. App.
722, 726-27 (1988), cert. denied, 314 Md. 396, 490 U.S. 1098, 109
S. . 2449 (1989)(“‘In recommending to a custoner the purchase,
sal e or exchange of any security, a [registered representative]
shal | have reasonabl e grounds for believing that the recommendati on
is suitable for such custoner upon the basis of the facts, if any,
di scl osed by such custonmer as to his other security hol dings and as
to his financial situation and needs’”)(quoting Nationa
Associ ation of Securities Dealers Rules of Fair Practice). |ndeed,
that was the factual basis for the jury's ultimate finding that

Keati ng breached his fiduciary duty to Brooks.
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Simlarly, we see nothing in the Selling Agreenent, the
O fering Meno, or subscription docunents that reasonably coul d be
construed as evidence that Delta and its agents had the power to
alter Euclid s legal relations. The Selling Agreenent nakes it
clear that neither Delta nor Keating had the authority to vary the
terms of the offering. Euclid retained conplete control over the
terms on which its stock was of fered, and sol e discretion to accept
or reject a particular subscription application for any reason
what soever

As the Selling Agreenent, Ofering Mnb, and subscription
docunents al so nake clear, Delta and its agents were not authorized
to make representations on Euclid s behalf. These docunents
repeatedly state in plain | anguage that investor decisions should
be based solely on information provided by Euclid.

For all of these reasons, we agree with the circuit court that
t here was no docunentary evidence of the type of control, duty, or
power to alter legal relations that are hallmarks of a principal-
agent relationship.

2.
Direct Contact

Brooks alternatively relies on the testinony of Euclid s CEO
in an unrel ated case as evidence that Euclid devel oped an “extra-
contractual” principal-agent relationship with Keating. W also
are not persuaded that Euclid s course of direct dealing with

Keating raised a material dispute regarding agency status. W
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expl ai n.

In the cited testinony, Euclid s CEO Bruce DeWolfson
expl ai ned that he did not nmeet Keating until Novenber 1996, a nonth
after Brooks submitted his Subscription Agreenent, which is dated
Cctober 7, 1996. To be sure, by May 1998, DeWol fson had regul ar
direct contact wth Keating. But we need not consider the
potential significance of those “after-the-fact” contacts in
det erm ni ng whet her summary judgnment was appropriate. |ndeed, any
princi pal -agent rel ati onshi p that arguably devel oped after Novenber
1996 only tends to confirm that there was no principal-agent
rel ationship in Cctober 1996, when Brooks invested in Euclid.

Br ooks has not cited any ot her evidence of direct dealing that
m ght have given rise to an agency relationship at the tinme that
Keati ng was advising Brooks to invest in Euclid. Accordingly, we
agree with the circuit court that DeWolfson’s contacts wth
Keating did not create a factual dispute material to determ ning
whet her Delta and Keating were Euclid s agents.

3.
Escrow

In his reply brief and at oral argunent, Brooks pointed to
evidence that “Euclid allowed Delta to collect noney on [its]
behal f and deposited t hose noni es i nto bank accounts which [ Eucli d]
controlled,” as proof that “Delta had the ability to alter the
|l egal relations of . . . Euclid.” W do not agree that the

exi stence of such an escrow reasonably can be construed as proof
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that Delta or Keating had the power to affect Euclid s |egal
rel ations.

The Subscription Agreenment and Offering Meno conditioned the
of fering on a m nimumthreshold anount of capital — 140,000 shares
sold before Novenmber 30, 1996. | nvestors who submtted
subscription applications before the m ni numthreshol d was reached
w ote checks payable to “EUCLID Systens Escrow Account.” Those
checks were required to be deposited into a dedicated escrow
account at a designated third party bank, under the control of an
I ndependent escrow agent. Under the terns of the offering, the
escrow agent could not release funds to Euclid until Euclid
accepted the subscription and the m ni numsal es threshol d was net.
The Selling Agreenment and O fering Meno prohibited Delta from
accepting funds in any other manner, and from comm ngling those
funds.

W have not been cited to any evidence that Delta or Keating
di d anyt hing but deliver Brooks’ check for deposit into the escrow
account. This delivery cannot reasonably be characterized as
“collecting for Euclid.” To the contrary, the delivery was nmade on
behal f of Brooks. Accordingly, we see nothing in the escrow
arrangenent to suggest that it gave Delta or Keating any actual or
apparent power to affect Euclid s |legal relations.

4.
Ratification

Brooks alternatively suggests that by accepting the
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subscri ption agreenents submtted by Delta and Keating, as well as
Brooks’ noney, Euclidratified that “Delta had fulfilled the duties
i mposed by law upon . . . Euclid for the sale of these regul ated
securities.” W again disagree.

Brooks’ ratification argunment rests on the prem se that Euclid
knowi ngly ignored that Delta and Keating failed to make offers only
to accredited investors, failed to give prospective investors the
O fering Meno concurrently with the offer, and failed to refrain
fromrepresentations that were i nconsistent wwth the O fering Meno.
To establish ratificationin these circunstances, then, Brooks nust
show that before Euclid accepted Brooks’ subscription, it had
actual know edge that Keating |ied about Brooks’ net worth and
experience before it accepted his subscription agreenent, that it
knew Keating did not tinmely give Brooks the Ofering Meno, or that
it knew Keating had m srepresented to Brooks the suitability of the
i nvest nent . cf., e.g., Webb v. Duvall, 177 M. 592, 599
(1940) (“* Acqui escence in, or the receipt and retention of the
proceeds and benefits of, an unauthorized transacti on do not anount
to ratification if not acconpani ed by know edge of the materia

facts concerning the transaction’”)(citation omtted).

We see no evidence raising an inference of such know edge.
DeWol fson testified that it was spring of 1998 when he first
| earned that sone of Keating's clients were not accredited

I nvestors. Brooks presented no evidence to contradict that

28



testi nony. Nor has he cited us to any evidence that Euclid was
awar e that Keating m srepresented the nature of the investnent and
failed to give Brooks the Ofering Meno until he executed the
Subscri ption Agreenent.

The patent purpose of having both the i nvestor and his account
executive sign the Subscriber Questionnaire/ Subscription Agreenent
— and in doing so, certify the statenents therein and agree “to al
of the terms and conditions” therein — was to ensure that every
prospective investor directly assured Euclid that he or she was an
accredited, experienced, suitable, and adequately inforned
i nvestor. Wthout any evidence that Euclid was aware that the
certifications submtted by Brooks, Delta, and Keating were fal se,
its acceptance of Brooks’ subscription cannot reasonably be
construed as ratification.

5.
Conclusion

For these reasons, we concur with the circuit court that
Euclid did not exercise any “ultimte responsibility” over Delta or
Keating, or otherwi se define their ultimate objectives. See Green,
355 Md. at 510. On this record, there was no material dispute over
whet her Euclid had an actual principal-agent relationship wth
Delta or Keating.

B.
Appearance Of Authority

Brooks al so argues that, “[a]ssumng . . . that the evidence
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established that Delta was an i ndependent contractor,” Euclid still
mght be liable to Brooks under the principles recognized in
Restatement (Second) of Agency (" Restatement”) sections 258 and
261.

Section 258 of the Restatement provides:

In the absence of an excul patory
agreenent, a principal authorizing a servant
or other agent tO enter into negotiations to
whi ch representations concerning the subject
matter thereof are usually incident is subject
to liability for loss caused to the other
party to the transaction by tortious
m srepresentations of the agent upon matters
which the principal mght reasonably expect
would be the subject of representations,
provi ded the other party has no notice that
t he representations are unaut hori zed.
(Enphasi s added.)

Section 261 of the Restatement simlarly provides:
A principal who puts a servant or other
agent in a position which enables the agent,
whil e apparently acting within his authority,
to commt a fraud wupon third persons is
subject to liability to such third persons for

the fraud. (Enphasis added.)

As the highlighted text nakes clear, liability under either of
these sections presunes the existence of an agency rel ationship.
For the reasons we explained above, there was no evidence of an
agency rel ationshi p between Euclid and Delta or Keating, and hence
no liability under these Restatement principl es.

What is apparent from Brooks' brief is that he has confused
t he di stinction bet ween i ndependent contractors and

enpl oyee/ servants, both of whom may be agents, with the nore
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fundanental distinction between independent contractors who are
agents and i ndependent contractors who are not. To be sure, sone
i ndependent contractors are classified as agents. W have
expl ai ned t hat

the principal/agent relationship is a generic

one — a genus, of which the master/servant

relationship is a species. Thus, while all

masters are principals and all servants are

agents, there are sonme principals who are not

masters and sone agents who are not servants.

Agents who are not servants are regarded as

I ndependent contractors.
Sanders, 61 Ml. App. at 50 (citations omtted).

Here, the ~circuit court’s description of Delta as an

“i ndependent contractor” apparently |ed Brooks to view himas the
species of independent contractor-agent that we described in
Sanders. It is quite clear from the circuit court’s ruling,
however, that the court categorized Euclid as a second type of
“i ndependent contractor” — one froman entirely separate genus of
“non-agents.” “Not all independent contractors are agents. ‘A
person who contracts to acconplish sonething for another or to
del i ver sonething to another, but who is not acting as a fiduciary

for the other, is a non-agent independent contractor.’" Brady v.
Ralph Parsons Co., 308 Md. 486, 510 n. 26 (1987) (quoti ng Restatement
§ 2cnt. b, 8 14N cnt. b). For exanple, “‘one who contracts for a
stipulated price to build a house for another and who reserves

direction over the conduct of the work is an independent

contractor; but he is not an agent, since he is not a fiduciary,
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has no power to nmeke the one enploying him a party to the
transaction, and is subject to no control over his conduct.’" Id.
(quoting Restatement 8 2 cnt. b).

Because there was no agency relationship in this case, the
principles cited in these Restatement sections do not warrant
reversal of summary judgnent. We are not persuaded otherw se by
Brooks’ conplaints that Euclid

placed Delta in a position to defraud third
parties |like Brooks by (1) providing Delta
with the docunmentation to effectuate the sale
of the securities; (2) providing Delta access
to its officers, servants and enployees to
facilitate the sale of the securities; (3)
blindly accepting as true the accuracy of the
information contained in the docunentation
submtted by Delta; and (4) allowing Delta to
collect the funds for the purchase of the
securities.

W have already explained why neither Delta’'s role in
provi di ng docunentation to its investor clients, nor the direct
deal i ngs between Euclid and Keating, nor Euclid s acceptance of
Brooks’ subscription, nor Delta’s escrow raise an inference that
Delta was acting as Euclid s actual agent. See infra Part |.A
That anal ysis required us to exam ne whet her any reasonabl e person
could viewthis evidence as an indication that Keating or Delta had
authority to act for Euclid. For the sanme reasons we concl uded
that it could not, we also conclude that this evidence did not

reasonably inply the existence of an agency relationship. See,

e.g., Homa v. Friendly Mobile Manor, Inc., 93 M. App. 337, 359
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(1992), appeal dismissed, 330 M. 318 (1993)(only when alleged
principal “knowi ngly permts” alleged agent to exercise authority
or holds alleged agent out as having authority can agency
relationship be inplied).

C.
Material Nondisclosure

The circuit court granted summary judgnent on Brooks’ clains
that Euclid omtted from its Ofering Mno and subscription
docunents “that the securities were wunregistered, illiquid,
specul ative securities which shoul d have only been of fered and sol d
to individuals who satisfied the statutory definition of
‘“accredited investor.’” Brooks argues that the circuit court
erroneously overlooked his material nondisclosure claim when it
stated that “[t]here are no separate . . . allegations that witten
materials issued by [Euclid] were . . . msleading.” As he points
out, if such aclaimis viable, it does not depend on the exi stence
of a principal -agency rel ati onship.

W agree that the circuit court failed to recognize and
address his nondisclosure claim W cannot affirm the grant of
summary judgnment for reasons other than those cited by the circuit
court as grounds for its ruling. See, e.g., Lovelace v. Anderson,
366 Md. 690, 695-96 (2001)(appellate court should not specul ate
that summary judgnment m ght have been granted on ground ot her than
that cited by circuit court). W therefore nust vacate the

judgnment on Counts | and Il (fraudul ent and negligent oni ssion of
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material fact) of Brooks’ conplaint, and remand for a ruling on
t hose cl ai ns.

For the guidance of the court and the parties on renand
however, we may address any issue that was raised but not decided
bel ow. See Md. Rule 8-131(a). In the interest of judicial
econony, we shall exercise our discretion to do so here, because
t he record contains cl ear and undi sputed evi dence that the offering
and subscription docunments fully disclosed the speculative and
i1liquid nature of the investnent.

The O fering Meno and subscription docunents contai n numer ous
detailed warnings to prospective investors about the high risk
nature of the investnent, as well as statenents that the offering
was restricted solely to accredited investors with a specified
i ncone or asset level. W set out many of these provisions above.
We shal |l not review each one separately, because we are in conpl ete
agreenent with the conprehensive analysis of these same terns by
Judge Garbis in Schweizer, 150 F. Supp.2d at 839-42.

Moreover, even if Euclid omtted sone material fact fromits

O fering Meno or subscription docunents, we would still conclude
t hat Brooks’ nondi sclosure clains nust fail. Brooks admtted that
he never read the Ofering Meno or subscription docunents. A

fortiori, he cannot showthat he actually relied on those docunents
in making his decision to invest. Wthout such reliance, Brooks

cannot prevail on his <clainms for intentional and negligent
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nondi scl osure. See, e.g., B.N. v. K.K., 312 Md. 135, 151-53 (1988)
(actual reliance on materially inconplete representation is an
essential elenment for nondisclosure claim.

D.
Negligence

Brooks al so conplains that summary judgnment should not have
been granted on his negligence clains against Euclid. Br ooks’
negligence claim is partially predicated on direct liability
theories of material nondisclosure and failure to adequately
supervi se Delta and Keating, and partially predicated on vicarious
liability theories of tortious conduct by Delta and Keating. W
have already rejected all of these liability theories.

The only remaining direct liability allegation asserts that
Euclid was negligent in selling to unaccredited investors, in
violation of state and federal |aw In Brooks’ view, such an
unlawful sale is prima facie evidence of negligence raising a jury
guesti on.

W disagree that, by itself, Euclid's sale to the
“unaccredited” Brooks raises an inference that FEuclid was
negligent. W have been cited to no evidence from which a juror
could infer that Euclid knew Brooks was not the accredited and
i nformed investor that the subscription docunents represented him
to be. Moreover, as we detailed, Euclid included prom nent, clear,
and repeated warnings that the offering was restricted to

accredited investors. It also required information and witten
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certification from Brooks hinself that he was an accredited
i nvestor who fully understood the risky and illiquid nature of the
i nvest ment . To verify Brooks’ certification that he was an
accredited and informed investor, Euclid also required witten
verification fromboth Delta and Keati ng.

In these circunstances, we conclude that Euclid did not have
a duty to independently verify that the information Brooks,
Keating, and Delta all certified was true and accurate was, in
fact, true and accurate.

Brooks seeks to prevent Euclid from defending itself wth
these certifications. In Brooks view, he cannot be fairly charged
with knowl edge of what was in the subscription docunents and
O fering Meno because Keating did not give himthe Ofering Meno
before the purchase and prevented Brooks from reading the
subscripti on docunents. He argues that, because Euclid “hired”
Delta to make sure that prospective investors received, read, and
under st ood t hese docunent s bef ore deci ding to purchase, and because
Keati ng fraudul ently i nduced hi mto purchase w thout doing so, “the
subscription agreenents are voidable, and know edge of the[ir]
contents . . . cannot be inputed to himas a matter of law.” W
reject Brooks’ argunent for two reasons.

First, Euclid did not “hire” Delta to distribute and review
t hese docunents with prospective purchasers. Obviously, Delta and

Keating were not contractually obligated to tell wunaccredited
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i nvestors about the Euclid offering; to the contrary, they were
contractually obligated not to do so. Nor were they obligated to
present the offering to their accredited investor clients. Wen
Delta and its agents chose to present the Euclid investnent
opportunity, they did so in their fiduciary capacity as investnent
advi sors, not as enpl oyees or agents of Euclid.

Second, we reject Brooks’ contention that Euclid cannot rely
on his fraudulently induced signature and certifications in the
subscri pti on docunents. Although a fraudulently induced contract
is voi dable, Brooks’ reliance on that principle is msplaced. In
t hese circunmstances, the question is not whether Brooks can be
fairly charged with knowledge of what he did not read in the
O fering Meno and subscri ption docunents. Rather, the questionis
whet her any juror coul d reasonably concl ude that Euclid can fairly
rely on the knowledge it gained when it did read t hose docunents.
In other words, we ask whether Euclid had a duty to ask Brooks
whet her he fully read, understood, appreciated, and stood by what
he was signing, even though he certified in witing that he did.

This case is materially different from Benjamin v. Erk, 138
Md. App. 459, cert. denied, 364 M. 461 (2001), and other cases
cited by Brooks for the proposition that he cannot be charged with
know edge of these docunments because he was fraudul ently i nduced to
sign them There, we recognized that a jury could find that it was

reasonable for a party not to read a contract if the other party
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led him to believe that the contract was some other type of
docunent, or that it said sonething different than what it said.
See id. at 482. Reduced to shorthand, the question in Benjamin was
whether A, who was fraudulently induced by B into signing a
contract with B, reasonably could have relied on B s fraudul ent
oral statenents even though they contradicted the witten terns of
the contract that A did not read.

In contrast, here the question is whether Euclid could
reasonably rely on the witten terns of a contract that Euclid did
read. We ask whether E, who was fraudulently induced by D into
signing a contract with |, reasonably could have relied on I’'s
witten statenments in the contract. The nmaterial distinction
between this case and Benjamin is that in that case, a fraudulently
i nduced party who did not read the contract sought to avoid
know edge of its contents, whereas in this case, an i nnocent party
who did read the contract seeks a ruling that it was entitled to
rely on what the contract said. Cf. also Rossi v. Douglas, 203 M.
190, 199 (1953)(involving dispute solely between parties to
contract, with no indication of fraudul ent inducenent); Kolker v.
Gorn, 202 M. 322, 331 (1953)(sane).

As we expl ai ned, Brooks presented no evidence to suggest that
Euclid knew Keating was wthholding the Ofering Meno,
m srepresenting the investnent, pronoting it to his unaccredited

clients, and falsifying the subscription docunents. Thus, as
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Brooks concedes, Euclid accepted Brooks’ subscription based on
critical m srepresentations that Brooks, Keating, and Delta made in
t he subscription docunments — including that Brooks had a mllion
dol I ar net worth and that he was such a sophi sticated i nvestor that
he did not even need assistance froma purchaser representative.

Accordingly, we agree with the circuit court that Euclid was
not negligent in relying on those msrepresentations when it
decided to accept Brooks’ subscription. As a practical matter
Brooks is seeking a reward for not reading the subscription
docunents before he signed them or, put conversely, Brooks is
seeking to penalize Euclid for readi ng those sane docunents before
it decided to accept Brooks’ subscription. That is not a
reasonabl e result. Even assum ng that Brooks did not realize what
he was telling Euclid when he signed and initial ed the Subscription
Agreement, Euclid cannot be faulted for readi ng and rel yi ng on t hat
docunent in these circunstances.

We conclude that no juror reasonably could infer that Euclid
breached any duty to Brooks by accepting his subscription on the
basis of his executed and initialed representations in the
Subscri ption Agreenent.

E.
Conclusion

Gven the detailed language in Euclid s offering and
subscription docunments and Euclid s Selling Agreenent, the

undi sputedly false informati on that Brooks and Keating supplied to
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Euclid, and the lack of any evidence that Euclid was aware of
ei ther Keating’s m sconduct or Brooks’ unaccredited status at the
time it accepted Brooks’ subscription, we conclude that the circuit
court properly granted summary judgnent on all of Brooks’ clains
agai nst Euclid, with the exception of the nondisclosure clains in
Counts | and Il. W shall affirmthe judgnents on Count 111, and
remand for additional proceedings consistent with this opinion on
t he nondi scl osure aspects of Counts | and I1.

IT.
Ridgewood

Ri dgewood of fered private i nvestnments in business trusts that
participate in the devel opnent, construction, and ownership of
I ndependent power projects throughout the nation. Keating arranged
for Brooks to purchase 1/4 of a share in Ri dgewood El ectric Power
Trust V. In his Ridgewood Subscription Agreenent, Brooks
initialed a provision stating that he had a net worth in excess of
one mllion dollars.

Br ooks nakes the identical argunents agai nst the judgnents in
favor of Ridgewood that he made agai nst the judgnents in favor of
Euclid. Although there are differences between Ri dgewood’' s “Best
Efforts Selling Agreenent,” offering nmenorandum and subscription
docunents, and the anal ogous Euclid agreenents that we reviewed in
detail, Brooks recognizes that none of these differences is
material to the outcone of this appeal.

Ri dgewood’ s of fering nmenorandum i ncluded simlarly prom nent
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war ni ngs and notices regarding the nature and conditions of the
investrment.® Its “Best Efforts Selling Agreenent” also nmde it
clear that Delta and its agents were “i ndependent contractors” who
were not agents.® |Its subscription docunents plainly state that
the investnent isilliquidandrestricted to accredited i nvestors.
We therefore reach the identical conclusion that the circuit court
properly granted summary judgnent on the clains arising from
Brooks’ vicarious liability theories.

Ri dgewood apparently had | ess direct contact with Keating than

Eucl i d. Brooks nevertheless cites deposition testinony from a

8Ri dgewood’ s of feri ng nmenorandumbegan with a warni ng t hat “AN
| NVESTMENT IN THE TRUST IS | LLI QUI D AND | NVOLVES SI GNI FI CANT RI SKS
AND THUS IS NOT A SU TABLE |NVESTMENT FOR ALL PROSPECTIVE
| NVESTORS. ”

°Ri dgewood’ s January 3, 1994 Selling Agreenent with Delta
actually stated that Delta was an i ndependent contractor, and that
“nothing herein shall be construed as creating a relationship of
partners, affiliates, joint venturers, or enpl oyer and enpl oyee[.]”

°Br ooks signed the final page of the Subscription Agreenent,
whi ch states that he “understands” that R dgewood “wi |l be relying
on the accuracy and conpl et eness of the responses to the foregoing
guestions and represents and warrants . . . . [that] [t]he answers
. and the information provided herein[] are conplete and
correct and may be relied upon by [Ri dgewood] in determning
whet her the undersigned has net the suitability requirenments set
forth in the” Ofering Menorandum In addition, this sane
acknow edgnent stated that Brooks “has no need for liquidity in the
Shares,” and that he “could afford a conplete loss of such an
investnment[.]”

MRi dgewood offers a “dual agency” rationale as alternative
grounds for affirmng the circuit court. W will not address that
argument because the trial court did not address it. In any event,
our holding and rationale makes it unnecessary to do so.
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Ri dgewood enpl oyee in the Schweizer case as evidence of a direct
relationship fromwhich an agency i nference can be drawn. But that
testinony nerely shows that Ridgewood’s representative net wth
Keating to present the investnment opportunity to himas “a program
worth considering for [his] high net worth individual clients[.]”
According to the Ri dgewood representative, Keating “was i nstructed,

only accredited investors could get a copy of this confidentia

[of fering] menorandum ” Although t he R dgewood representative al so
“did an investor neeting back in” My 1995, it was for what he
understood to be “potential investors[.]”

We are not persuaded that this evidence raises an i nference of
an actual or inplied agency relationshinp. First, nothing that
occurred during these direct contacts changed the contractual
nature of the relationship between R dgewood and Delta. Second,
even t hough Keating hosted a sem nar featuring R dgewood speakers
and witten materials, there is absolutely no evidence that Brooks
attended or knew about that neeting, which apparently occurred at
| east seven nont hs before Keating made his i nvest ment i n R dgewood.
To the contrary, Brooks testified in his deposition that he first
net Keating several nonths after that neeting, in July of 1995, and
that they did not di scuss R dgewood as an i nvestnment until sonetine
after he finished working at Baltinore Aircoil on August 31. Thus,
there is nothing to suggest that Brooks m stakenly perceived that

Keating or Delta were authorized agents for Ri dgewood.

42



As for the nondisclosure claim we nust vacate the judgnents
on Counts | and Il because the circuit court’s erroneous ruling
that there were no allegations of materially msleading
nondi scl osures covered all three Issuers. W remand with the sane
observations that we nmade with respect to Brooks’ nondisclosure
cl ai ms agai nst Euclid.

We shall affirmthe judgnent on the Count 111 negligence claim
for the sane reasons we affirned the judgnent on Brooks’ negligence
cl ai m agai nst Eucli d.

IIT.
Cyclean

Cycl ean recycl ed used asphalt through proprietary technol ogy,
and planned to re-sell the recycled product to nunicipalities and
private contractors. Cyclean paid Brooks distributions in 1996 and
1997, totaling $1, 705. 48.

Brooks’ arguments on t he agency, nondi scl osure, and negli gence
questions do not distinguish any of the docunentary evidence
relating to Cyclean from the anal ogous docunents governing the
Eucl i d and Ri dgewood rel ati onshi ps. ! Brooks admits that he signed
a Note Purchase Agreenent indicating that he had “a net worth

(excl usi ve of hone, hone furnishings and aut onobil es) of $500, 000.”

12Cycl ean had a selling agreenent that identified Delta as a
“Sel ected Selling Agent” and defined its “relationship with Cycl ean
. as an i ndependent contractor.” The substantive terns of the
agreenent closely resenble the selling agreenents that Euclid and
Ri dgewood had with Delta.
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He al so acknow edges that Cycl ean i ncl uded specific warni ngs about
the nature of the investnent inits private placenent nenorandum *3

Qur prior discussion of these commn issues answers Brooks’
argunents with respect to Cyclean. W shall not address Cyclean’s
alternative defenses of contributory negligence and statute of
limtations because the circuit court did not grant judgnent on the

basi s of those defenses.

JUDGMENTS IN FAVOR OF EUCLID,
RIDGEWOOD, AND CYCLEAN ON COUNTS
I AND II VACATED, AND CASE
REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
JUDGMENTS AFFIRMED IN ALL OTHER
RESPECTS. COSTS TO BE PAID 3/4
BY APPELLANT, 1/4 BY APPELLEES,
JOINTLY AND SEVERALLY.

B3The cover page of Cyclean’s private placenent nenorandum
st at ed:

THE SECURI TI ES OFFERED HEREBY ARE SPECULATI VE
AND | NVOLVE A H GH DEGREE OF RI SK AND SHOULD
NOT' BE PURCHASED BY ANYONE WHO CANNOT AFFORD
THE LOSS OF THE ENTI RE | NVESTMENT. SEE “RI SK
FACTCRS. ”

Among the enunerated risk factors were that Cyclean had been
“operat[ing] at a loss every quarter since its inception” and
expected to continue doing so, that Cyclean was “dependent on a
single custoner . . . for all of its operating revenues” and that
“managenent believe[d] that [Cyclean] [woul d] be at a di sadvant age
in conparison to larger conpanies with greater marketing and
financial resources.”
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