HEADNOTE: R Edwin Brown, et ux. v. Conptroller of the Treasury
No. 6035, Septenber Term 1998

STATE | NCOVE TAX: Limtations — Assessnent of |ncone Tax — Tax
CGeneral Article 88 13-409 and 13-1101 — Report of Federal
Adj ustment of Incone. TG 8§ 13-1101(c) contenplates that the
taxpayer hinself nust report the adjustnent; if not, under TG § 13-
1101(b)(5), there is no tinme limtation for assessnent by the
Comptroller. Notice to taxpayer stating existence of deficiency,
anpunt, and year is an “assessnent.” Assessnent need not await a
“final determination” under TG 8§ 13-508.



REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 6035

SEPTEMBER TERM 1998

R EDWN BROWN, ET UX

COMPTRCLLER OF THE TREASURY

wur phy, C.J.
Moyl an,
Byr nes,

JJ.

Opi ni on by Byrnes, J.

Filed: March 3, 2000



R. Edwin Brown and Wnsone S. Brown, appellants, filed a
petition for judicial reviewin the Crcuit Court for Mntgonery
County of a decision of the Maryland Tax Court affirmng a notice
of final determ nation of assessnents of additional Maryland i ncone
tax entered against them by the Conptroller of the Treasury
(“Conmptroller”), appellee. The circuit court affirned the judgnent
of the tax court. On appeal, the Browns pose one question for
review, which we have rephrased:

Did the tax court err in ruling that the Conptroller’s

May 6, 1996 final assessnent is not barred by the statute

of limtations set forth in 8§ 13-1101(a) of the Tax

General Article?

FACTS AND PROCEEDI NGS

The Browns filed Maryland incone tax returns for the four
years at issue in this case: 1986, 1987, 1988, and 1989. Sonetine
before Novenber 5, 1992, the Conptroller was notified by the
I nternal Revenue Service (“IRS’) that the Browns’ taxable incone
for the years 1986 and 1987 had been increased by $163,948 and
$109, 110, respectively, thereby increasing their federal incone tax
liability by $50,702 and $42,547, respectively. The Browns
chal l enged that determ nation in the United States Tax Court.

On August 14, 1992, the United States Tax Court entered an
order, pursuant to an agreenment of the parties, establishing tax
deficiencies attributable to the Browns for the years 1986 and 1987
of $50,702 and $42,547, respectively. On Novenber 5, 1992, the
Comptroller wote to the Browns and advised themthat it was in

receipt of the information fromthe I RS regarding the adjustnents



to the Browns’ federal incone tax returns. The Conptroller’s
Novenber 5, 1992 letter provided a conmputation of the Maryl and
incone tax on the increased incone and denmanded paynent. The
Conptroller made no adjustnents to the Browns’ incone other than
the adjustnents that had been nmade by the IRS. The anount of
additional Maryland inconme tax as reflected in the Novenber 5, 1992
letter was $12,296.10 for 1986 and $12,727.44 for 1987 (before
conputation of interest and penalty). Approxi mately two nonths
later, on January 13, 1993, the Conptroller 1issued form
assessnents to the Browns assessing incone tax corresponding to the
amounts reflected in the Novenber 5, 1992 |etter. The assessnents
i nposed a 25% penalty and interest updated to the date of the
assessnents.

Li kew se, with respect to the Browns’ taxable incone for the
years 1988 and 1989, the Conptroller was notified by the IRS that
the Browns’ taxable inconme for those years had been increased by
$276, 214 and $105, 412, respectively, thereby produci ng additional
federal incone tax liability of $58, 005 and $22, 302, respectively.
Subsequently, the IRS significantly reduced the adjustnent to the
Browns’ 1988 taxable incone. The revised information fromthe IRS
reflected that the increase in the Browns’ taxable inconme for 1988
was $72,569, thereby producing a revised increase in the Browns’
1988 federal inconme tax liability of $15, 239. 20.

The Browns appealed the federal incone tax deficiency
determnation for 1988 and 1989 to the United States Tax Court
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also. On April 19, 1994, the United States Tax Court entered an
order, by agreenent of the parties, establishing that there were
federal incone tax deficiencies of $15,239 for 1988 and $8, 047 for
1989.

On Novenber 17, 1995, the Conptroller was notified by the IRS
of the federal adjustnents to the Browns’ 1988 and 1989 taxable
i ncone. Thereafter, the Conptroller issued assessnents to the
Browns that were conputed on the basis of the increase in federa
taxabl e i ncone for the Browns set forth in the order of the United
States Tax Court: additional taxable incone for 1988 of $72,569
and for 1989 of $105,412. Prior to the Conptroller’s assessnents,
the Browns nmade a paynent of $7,083.50. In conputing its
assessnents, the Conptroller gave the Browns credit for this
payment .

In their challenge to the assessnents in the Mryland Tax
Court, the Browns raised the defense of limtations. The tax court
took evidence on that issue, including the testinony of Panela
Porter, the Conptroller’s revenue adm nistrator. Ms. Porter
testified that the Conptroller’s assessnents were based only on the
increases in federal taxable inconme, and not on the Browns’ total
taxabl e i ncone. She also stated, in affidavit, that at no tine had
the Browns notified the Conptroller of the IRS s increase in their
federal taxable incone.

The tax court denied the Browns’ notion for summary judgnent
on limtations on March 5, 1997. Thereafter, it affirnmed the
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Conptroller’s assessnents, observing that “the nunbers that were
bei ng used by the Conptroller’s office are the precise nunbers that
were used by the Internal Revenue Service in making the adjustnents
they nade.” The tax court entered an order affirmng the
assessnents on Cctober 17, 1997.

The Browns filed a tinely petition for judicial review. The
circuit court affirnmed the judgnment of the Maryland Tax Court
affirmng the Conptroller’s assessnents. The Browns then noted a

tinmely appeal to this Court.

STANDARD CF REVI EW

Whet her the review ng court is an appellate court or a circuit
court, it is well settled that judicial review of a final order of
the Maryland Tax Court is limted. GCenie & Co. v. Conptroller, 107
Md. App. 551, 563 (1995). The standard of review is governed by
State Government Article, MI. Code (1988, 1997 Repl. Vol.), 8§ 13-
532(a) of the Tax -- GCeneral Article (“TG), which distinguishes
between the review afforded to deci sions rendered on the basis of
fact and those rendered on |egal grounds. Cenie & Co., 107 M.

App. at 563.! A reviewing court will not reverse the tax court’s

IMI. Code (1984, 1999 Repl. Vol.), 8§ 10-222(h) of the State Gov't Article,
allows a review ng court to

reverse or nodify the decision if any substantial right of the petitioner
may have been prejudi ced because a finding, conclusion, or decision

(1) i s unconstitutional
(ii) exceeds the statutory authority or jurisdiction of the fina
deci si on maker;
(continued...)



factual determnations if there is substantial evidence to support

them Dun & Bradstreet Corp. v. Conptroller, 86 Ml. App. 258, 264

(1991). A reviewing court wll not accord deference to the tax
court’s decision on a question of |aw, however, and wll review
such a question de novo. 1d. As the questions presented in this

case are questions of law, we will apply the latter standard.

DI SCUSSI ON

The Browns appeal fromthe Conptroller’s assessnent of incone
taxes against themfor the years 1986, 1987, 1988, and 1989. They
contend initially that the assessnents are barred by the statute of
limtations contained in TG 813-1101(a), which provides that, in
general, “an assessnent of...income tax may not be made after 3
years fromthe later of...the date that the return is due; or...the
date that the return is filed.” The Browns maintain that the
Comptroller exceeded this limtation when it nade assessnents

agai nst themfor the years in question.?

Y(...continued)

(iii) results froman unl awful procedure;

(iv) 1is affected by any other error of |aw,

(v) i s unsupported by conpetent, material, and substantial evidence in
l[ight of the entire record as submtted; or

(vi) s arbitrary or capricious.

2The date that the assessnents were nade is in dispute. The Browns contend

that the Comptroller’s final determnation as to the amount of their deficiencies
should be the date from which to calculate whether the assessnents occurred
beyond the statute of limtations. Wile the Conptroller does not affirmatively
di spute this assertion by the Browns, it nmentions in passing two earlier dates
that it regards as dates of the assessnents for the four years in question. Even
if these earlier dates were considered operative, however, the Conptroller would
have failed to have nade the assessnents within three years of the date that the
Browns’ returns were filed or were due. |In fact, it appears that the Conptroller
(continued...)



The Conptroller counters by citing the provisions of TG §13-
1101 that specifically address the tinme allowed for assessnents to
be nade after a federal adjustnent to a taxpayer’s taxable incone.
In particular, TG 813-1101(b) states that “[a]n assessnent
of ...income tax may be nmade at any tine if...a report of federal
adjustnent is not filed wwthin the period required under 813-409 of
this title.” The Conptroller takes the position that because the
Browns did not file a report of the federal adjustnents of their
income wthin the appropriate tinme |imt, there was no tine
limtation as to when the Conptroller could nake assessnents
agai nst the Browns.

The Browns counter that argunent by pointing out that the
assessnments nmade against their federally adjusted inconme fall
within the provisions of TG 813-1101(c), which states that “[i]f a
report of federal adjustnent is filed within the tinme required
under 813-409 of [TG@ of this title, the [Conptroller] shall assess
the...incone tax within one year after the date on which the
[ Conptroller] receives the report.” TG 813-409 requires that the
report of the federal adjustnment be made “[wjithin 90 days after
the Internal Revenue Service issue[s]...the final determnation” of

its adjustnent.

2(...continued)
was not inforned of the adjustnents until after the expiration of the three-year
limtation period.
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The Browns do not contend that they ever reported the IRS s
adjustnents to their inconme. Instead, they maintain that the
reports nmade by the IRS of the adjustnents to their incone
satisfied the reporting requirenment of TG 813-1101(c), so as to
allow themto invoke its time limtation against the Conptroller.
According to the Browns, the Conptroller exceeded that tine
[imtation when it failed to arrive at a final determnation as to
the Browns’ deficiencies until My 6, 1996, nore than a year after
the IRS reported the adjustnents.?

The Conptroller maintains that because the Browns did not
report the adjustnent within the tine allowed by TG 813-409, TG
813-1101(c)’'s limtation on the tinme franme in which it could nake
assessnents did not apply. The Conptroller takes the position that
even if it receives a report of an adjustnent to a taxpayer’s
incone froma third party within the tine specified by TG §13-4009,
the limtation set forth in TG 813-1101(c) still is not triggered
unl ess the taxpayer tinely reports the adjustnment hinself or
hersel f. Thus, because the Browns never filed a report of the
adj ustnents nmade to their inconme within the tinme period specified
by TG 813-409, they could not avail thenselves of TG §813-1101(c)’s
time limtation. | nstead, as a consequence of their failure to

report, the Browns canme under the scope of TG 813-1101(b)(5), which

3As observed in footnote 2, assessnents were, in actuality, nmde agai nst
the Browns before this date.



renoved any tine limtation fromthe Conptroller’s ability to nmake
assessnents.

The Browns’ first argument —that the Conptroller is barred by
TG 813-1101(a)’'s general three-year limtation against nmaking
assessnents upon tax returns fromthe date they are filed or are
due —is wthout nerit. TG 813-1101(a) inposes a three-year
[imtation for the assessnment of incone tax fromthe date that the
return is filed or due, “[e] xcept as otherwi se provided in [TG 8§13-
1101].” TG 813-1101 contains two provisions dealing explicitly
with the time allotted to the Conptroller to nake assessnents
agai nst taxpayers whose incone has been adjusted by the IRS. TG
813-1101(b)(5), relied upon by the Conptroller, applies when a
report of federal adjustnment has not been filed wthin the
appropriate tine period, in which case the Conptroller nay assess
i ncone taxes agai nst the taxpayer at any time. Wien a report of a
federal adjustnment has been filed within the applicable period,
however, TG 813-1101(c) proscribes the Conptroller from making
assessnents agai nst the adjusted inconme nore than one year after
its receipt of the report of the adjustnment. Under this statutory
schene, if a report is properly filed, TG 813-1101(c)’s one-year
limtation on the Conptroller’s ability to nake assessnents
applies; if noreport is filed, TG 813-1101(b)(5)’s renoval of al
limtations applies. In either case, the three-year limtation

contained in TG 813-1101(a) is inapplicable.



Qur analysis of the legal issue in this case turns on whet her
TG 813-1101(c) or TG 813-1101(b)(5) applies. That, in turn,
depends upon whether the reporting requirenent of TG 813-1101(c)
was satisfied and, if so, whether the assessnments in question were
made in conpliance with TG 813-1101(c)’s tinme limtation

At first blush, it would appear that the plain | anguage of TG
813-1101(c) favors the interpretation urged upon us by the Browns:
that a report of adjustnment filed by anyone is sufficient to
trigger the limtation contained in TG 813-1101(c). TG 813-1101(c)
states that “[i]f a report of a federal adjustnent is filed within
the time under [TG 813-409(b)], the [Conptroller] shall assess
the...inconme tax wthin 1 year after the date on which the
[ Comptroller] receives the report.” TG 813-409(b) requires that
such a report be filed wthin 90 days of the IRS s final
determ nation of the adjustnent.

The statute does not state expressly that a report of federal
adjustnent filed by the taxpayer is necessary to trigger the one-
year limtation. Rather, it states only that a report of federal
adjustnment is needed. This seens to indicate that so |long as the
federal adjustnment is reported to the Conptroller’s office,
irrespective of the source, within 90 days of the IRS s final
determnation, the filing requirenment of TG 813-1101(c)is satisfied
and the taxpayer may invoke its limtation.

Upon cl oser exam nation, however, that interpretation of TG §

13-1101(c) does not obtain. TG 813-1101(c)requires that a report
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of federal adjustnment be filed with the Conptroller in order to
trigger its time limtation, but does not define what constitutes
a report of federal adjustnent. TG 813-409, which is cross-
referenced in TG 8813-1101(b)(5) and 13-1101(c), establishes the
requi renents of such a report:

Report required. —Wthin 90 days after the Internal

Revenue Service issues to a person the final determ nation

[that increases the taxpayer’s federal taxable incone], the

person shall submt to the [Conptroller] a report of federa

adj ust nent that includes:
(1) a statenent of the amobunt of the increase; and
(2) if the person contends that the final federal
determnation is erroneous, an explanation of the reasons for
the contention.
(Enphasi s added.) Thus, TG 813-409 establishes the requirenents of
a report of federal adjustnment to satisfy TG 813-1101(c)’s
reporting requirenment. Such a report nust consist of a statenent
of the amount of the increase and, if the increase is disputed, the
reasons why the taxpayer believes that the increase was incorrect.
Moreover, it nust be filed by the taxpayer.

The requirenent that the taxpayer file the report of
adjustnment is further borne out by the legislative history of
TG 8813-1101(c) and 13-1101(b)(5), both of which were derived in
part from Md. Code (1957, Repl. Vol. 1984) Art. 81, 8309. That
section stated:

If at any tinme the anobunt of a taxpayer’s federa

net taxable incone reported on his federal incone tax

return for any taxable year is increased by the Internal

Revenue Service, the taxpayer shall report such increase

of federal net taxable incone wthin ninety days after

the Internal Revenue Service has made a fina
determnation. In such report the taxpayer shall accept
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t he accuracy of such final determnation or shall set

forth the grounds upon which he contends that such final

determ nation is erroneous. |If a taxpayer fails to file

such a report within the tinme period prescribed herein,

the Conptroller may nmake an assessnent at any tinme. If a

taxpayer files a tinely report, the Conptroller nust nake

an assessnment within one year after the recei pt of such

report.
(Enmphasi s added). Thus, the predecessor statute to TG 88 13-
1101(b)(5), 13-1101(c), and 13-409 expressly provided that it was
t he taxpayer who had to file the report of adjustnent and that, if
he failed to do so, the Conptroller could make assessnents agai nst
himat any tinme. Al though the wording is sonewhat different in the
successor provisions, this difference does not indicate a
substantive change. The Revisor’s Note to TG 813-1101 states that
the “new |language [is] derived wthout substantive change
from..the third and fourth sentences of [forner Art. 81,
8309(c)](3), as those sentences relate[] to limtations.” W agree
with the Conptroller’s position that it is the taxpayer who nust
file a report of adjustnment within the prescribed tine period, so
as to satisfy the reporting requirenment of TG 81101(c). If the
taxpayer fails to file a report of adjustnment within the prescribed
time period, the Conptroller may nake assessnents against that
t axpayer at any tine.

In this case, it is undisputed that the Browns corresponded
with the Conptroller after they received notices informng them

inter alia, that the IRS had reported to the Conptroller the

adj ustnents nade to their incone. The Browns contend that their
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correspondence, when conbined with the prior reports of the
adjustnments by the IRS,* satisfied TG 813-1101(c)’'s reporting
requi renment.

Wth respect to the 1986 and 1987 returns, the correspondence
in question took the formof a letter drafted by M. Brown, in
whi ch he st ated:

| believe that the final Federal determi nation is
erroneous. There should have been no changes by the

Federal Governnment for contributions and/or conputer

| easing for the 1986 tax year, and conputer |easing and

contributions for the 1987 tax year.

Even if we were to accept the Browns’ argument that the IRS s
notification to the Conptroller of the adjustnent, conbined with
M. Brown's letter, could constitute a report within the neani ng of
TG 813-1101(c), any such report still was required to have been
filed wthin the prescribed tine, i.e., within 90 days after the
IRS s final determnation of the adjustnment to the Browns’ incone.
M. Brown’s letter was dated Novenber 13, 1992 — 92 days after the
United States Tax Court entered an order, pursuant to the agreenent
bet ween the parties, concerning the adjustnents nade to the Browns’

1986 and 1987 i ncome. Therefore, even if this letter, either

standing alone or in conbination wth the Conptroller’s

“The IRS's notification to the Conptroller, in and of itself, would have
been insufficient to satisfy the reporting requirement contained in TG §13-1101.
As stated above, a report sufficient to satisfy that provision’s reporting
requi renent nust consist of: (1) a report of the adjustnment itself, (2) if the
t axpayer challenges the IRS s determnation, his basis for doing so, and (3)
filed by the taxpayer. Even if we ignore the third requirenent of such a report,
there is nothing in the record to indicate that the IRS i nformed the Conptroller
of the Browns’ challenge to the adjustnent and their basis for doing so.
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notification of the adjustnent by the IRS, could have satisfied TG
813-1101(c)’s reporting requirenment, it was not filed within the
prescribed tine.

Furthernore, M. Brown’s letter, even when conbined with the
|RS' s report of the adjustnents nmade to the Browns’ inconme, could
not satisfy TG 813-1101(c)’s reporting requirenent. Even if we
ignore the requirement that such reports are to be filed by the
t axpayers, a report of an adjustnent still rmust include the anount
of the adjustnent and the basis, if any, for any allegation by the
t axpayer that the federal adjustnent was erroneous. TG 813-409(b).
Presumably, the IRS s report satisfied the forner requirenent, as
it informed the Conptroller about the anmount of the adjustnent.
Yet, the latter requirenent was not satisfied by M. Brown’'s
letter. M. Brown clained that the federal adjustnent was
erroneous; he did not, however, provide any basis for that claim

Qur analysis as it pertains to the adjustnents nmade to the
Browns’ inconme for 1988 and 1989 is not as straightforward, because
the adjustnment initially mde by the IRS for those years
subsequently was reduced. On April 19, 1995, the United States Tax
Court issued an order, pursuant to an agreenent between the
parties, upholding the adjustnment to the Browns’ inconme in the
reduced anount. Meanwhile, on April 26, 1995, the Conptroller
informed the Browns that the IRS had reported to it that their 1988

and 1989 incones had been adjusted and that, because of these



adj ustnments, the Browns owed an additional $22,474.25 in unpaid
taxes and interest.®

The Browns responded to this notice by letter dated May 1,
1995, in which they clained that the Conptroller had erred in its
cal cul ations of their tax deficiency. They alleged that the
Comptrol l er had based its cal culations on an adjustnment that was
not final, and that the Conptroller should have determ ned the
ampunt of additional taxes owed for these years by using as its
basis for calculation an anount that the Browns claimed had been
paid to the IRSin a conprom se settlenment.® The letter requested
that the Conptroller provide a nore detailed accounting of how it
arrived at its determnation of the Browns’ tax deficiency. On
Novenber 13, 1995, the Conptroller sent the Browns its estimte of
t he anmount that they were deficient for 1988 and 1989. The Browns
do not claimto have responded to this notice.

The Browns’ May 1, 1995 letter is insufficient to satisfy the
reporting requirenment contained in TG 813-1101. As stated above,
to satisfy the reporting requirenent, the Browns would have had to
inform the Conptroller of the anmount of the IRS s fina
determ nation of the adjustnent to their 1988 and 1989 i ncone and

their basis or bases, if any, for alleging error in this

SAlthough it is not entirely clear fromthe record, this notice appears to
have been in reference to the IRS s initial adjustment, which was |ater anmended.

5/t is wunclear what settlement M. Brown is referring to. Not
surprisingly, though, according to M. Brown, if the Conptroller had used this
anmount as the basis fromwhich to cal culate additional taxes, the amount that the

Browns owed woul d have been dramatically | ower.
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determ nation. Even if the IRS s report could have satisfied the
first prong of the requirenent, the Browns letter failed to
satisfy the second prong, because it did not informthe Conptroller
why the Browns believed that the IRS s determ nation was incorrect.
Wil e the Browns chal l enged the Conptroller’s estimate of the 1988
and 1989 deficiencies because they were based on an I RS judgnent
that was not final, they did not claimthat the determ nation was
in error. Mreover, even if the Browns inplicitly made a cl ai m of
error, their letter did not provide a basis for the claim Thus,
the reporting requirenent for the adjustnents for the Browns’
incone for 1988 and 1989 was not satisfied.

Even if we were to find that the tinme [imtation contained in
TG 813-1101(c) were applicable, the Conptroller’s actions wth
respect to the adjustnents nmade to the Browns’ incone did not
violate this limtation. Assumng that the letters witten by M.
Brown to the Conptroller, when conbined with the IRS s reports of
the adjustnments it nmade to the Browns’ inconme, were sufficient and
timely enough to satisfy the reporting requirenment contained in TG
813-1101(C), the Conptroller would have had one year fromthe date

that it received these letters to assess additional taxes.’

TG 813-1101(c) allows the Conptroller a year upon receipt of the report
of the adjustnment to nake assessnents against a taxpayer’'s adjusted incone.
According to the Browns, TG 813-1101(c)’s reporting requirenent was satisfied for
the adjustments made to their 1986, 1987, 1988 and 1989 incones, when the
Comptrol ler received the IRS s reports of the adjustments and two letters drafted
by M. Brown. Both of these letters were witten in response to letters fromthe
Conmptrol ler, containing its conputati ons of the Browns’ tax deficiencies, which
were in turn based on the IRS s reports to the Conptrol |l er about the adjustnents

(continued...)
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Although the record fails to indicate precisely when the
Conptrol l er received these letters, it does indicate the dates on
which they were drafted.® Even if we assunme that the Conptroller
received the letters on the sane day that they were drafted, thus
begi nning the tolling of the one year that the Conptroller had to
make any additional assessnents, the Conptroller’s assessnents
agai nst the Browns were nmade within the one-year period.

The first letter was drafted on Novenber 11, 1992, in response
to the adjustnments nmade to the Browns’ 1986 and 1987 incones. Wth
respect to the adjusted inconmes for these years, the Conptroller
clains to have nmade its assessnents agai nst the Browns on January
13, 1993, less than a year fromthe date of the drafting of the

letter in question. On this date, the Conptroller sent the Browns

(...continued)
made to the Browns’ incone.

The first letter that M. Brown wote was drafted on Novenmber 11, 1992 and
was in response to a letter on a letter containing the Conptroller’s conputations
of the Browns’ tax deficiencies for 1986 and 1987. Under the Browns’ theory,
this letter, when conbined with the IRS' s prior report, would have conpl eted the
report of adjustment required under TG 813-1101(c). Assumi ng arguendo that the
Browns’ theory is correct, TG 813-1101(c)’s reporting requirenment would not have
been satisfied until the Conptroller received the reports of adjustnent for those
years, and the Conptroller would only have received the conpleted reports of for
the Browns’ 1986 and 1987 incones when it received M. Brown’s Novenber 11, 1992
letter. Therefore, the Conptroller would have had a year fromits recei pt of the
Novenber 11, 1992 to nake assessnents agai nst the Browns’ adjusted 1986 and 1987
i ncomnes.

Simlarly, according to this argunment, the reporting requirenents for the
adjustnents to the Browns’ 1988 and 1989 incones were satisfied when the
Conmptrol ler received the May 1, 1995 letter, which was witten in response to the
Comptroller’s attenpts to make assessnments against the Browns, after the
Comptroller was notified by the IRS of the adjustnents nade to the Browns’ 1988
and 1989 incones. Therefore, even if the Browns are correct and this letter
satisfied TG 813-1101(c)’s reporting requirenent, the Conptroller still would
have had a year fromthe date that it received this letter to nake assessnents
agai nst the Browns’ 1988 and 1989 adjusted i ncomes.

8The letters thenselves are only dated, but the Browns, in their brief,
affirmthese dates.
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a notice of assessnment for each year in question. Each notice was
entitled “Notice of Income Tax Assessnent,” and item zed the
Browns’ deficiency in terns of tax due, interest, and penalties.
The notices, in their bodies, referred to thenselves as being
assessnents. ®

As for the adjustnments nmade to the Browns’ incone for the tax
years 1988 and 1989, the Conptroller clains to have made its
assessnments on Novenber 17, 1995. On this date the Conptroller
sent the Browns notices informng them of the assessnents agai nst
them for +these vyears, and of their right to appeal the
assessments.® |f the assessnents against the Browns' adjusted 1988
and 1989 incones occurred on this date, they would have been nade
well within a year fromthe drafting of the Browns’ My 1, 1995
letter challenging the adjustnments to their taxable incones for
t hese years.

The Browns counter that the Conptroller did not nake an
assessnent against their adjusted incone until the Conptroller
arrived at a “final determnation” of their tax deficiency pursuant

to TG 8§13-508. The Conptroller did in fact arrive at such a

°The body of these notices stated that the Browns had “thirty days of the
recei pt of the notice of this assessnent” to make paynent or settlenment and that
if the Browns were “in disagreement with this assessnment, an appeal may be taken
to the Maryl and Tax Court.”

For reasons that are not disclosed, the Conptroller did not nmaintain
copi es of these notices. It was able, however, to produce conputer records
indicating that on Novenber 17, 1995, it sent the Browns notices of the
assessnents and of their right to appeal.
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determnation on May 6, 1996, well beyond a year fromthe drafting
of either letter.

The Browns’ claim that the Conptroller did not nake
assessnents against their adjusted incone for 1986, 1987, 1988,
and 1989 until it reached a “final determ nation” in accordance
wth TG 813-508 is without nerit. TG 813-508 all ows a taxpayer to
chall enge an assessnent to the Conptroller, in which case the
Conptroller is to render a “final determnation” on the assessnent.
As TG 813-508(a) allows for such a determ nation only in response
to either “an application for revision of an assessnent...or if the
assessnment was paid, a claimfor refund,” it is clear that before
the Conptroller can render a “final determnation” on an
assessnent, there nust have been an preexisting assessnent to have
been revised or to have been paid. Therefore, clearly, the
Conptroller made its assessnents prior to its rendering a “fina
determ nation.”

We agree with the Conptroller’s position as to when the
assessnments were made. Under TG 813-409, the Conptroller has the
power to assess taxes on the basis of adjustnments nmade by the I RS
to taxpayers’ incones. An assessnent is the Conptroller’s official
estimate of the anmobunt of a taxpayer’'s tax liability and/or
deficiency. See Casey Devel opnent Corp. v. Mntgonery Co., 212 M.
138, 146 (1957) (observing that “an assessnent is an official
estimate of suns that are to constitute the basis of apportionnment

of a tax between the individual subjects of taxation”).
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In Western Pocahontas Corp. v. Conptroller, 1984 W. 2905 (M.
Tax 1984), the Maryland Tax Court, relying upon federal court
hol di ngs construing “assessnent,” as used in the Internal Revenue
Code, determned that a letter issued to a taxpayer was an
“assessnment” under the Maryland tax law. In particular, the court
relied upon C&R Investnents, Inc. v. US , 267 F. Supp. 932 (D
Kan. 1967), remanded on ot her grounds, 404 F.2d 314, on renmand, 310
F. Supp. 222, which held that an “assessnent” is “the determ nation
of the ampbunt due as tax upon that which is subject to taxation.”
The court in Wstern Pocahontas Corp. v. Conptroller, supra, found
the letter received by the taxpayer to be an “assessnent” because
it stated that a deficiency existed and gave the anmount of the
deficiency, and the year fromwhich the deficiency arose. 1d. at
6.

The notices that were sent to the Browns on January 13, 1993
and Novenber 17, 1995 contained the sane information as did the
letter that was ruled an “assessnent” in Western Pocahontas Corp.
W are persuaded, therefore, that the letters were assessnents.!!

Thus, even if TG 813-1101(c)’s limtation were applicable, the

1The letters in Wstern Pocahontas Corp. v. Conptroller, supra, were
slightly nore detailed than those sent in the instant case. The letters in
Western Pocahontas Corp. included a worksheet showing how the Conptroller
calcul ated the taxpayer’s deficiency. 1In the instant case it does not appear
that such worksheets were included with the notices. In Wstern Pocahontas Corp,
however, the Conptroller was faced with cal cul ati ng an assessnent in the absence
of the taxpayer’s financial information, whereas in the instant case the
Conptrol |l er presunably, because of the IRS reports, had know edge of the exact
anmount of the adjustnents.
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assessnments were made within the prescribed period. The Browns’
reliance on TG 813-508 is m spl aced.
Accordingly, for the aforenentioned reasons, we affirmthe tax
court’s judgnent.
JUDGVENT AFFI RVED.

CCSTS TO BE PAI D BY APPELLANTS.



