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REAL PROPERTY — PERPETU TI ES —

Land sal es contract that did not specify time for conpletion
of conditions precedent did not violate the rul e against
perpetuities because a reasonable tine period could be

i nplied.
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This case requires us to decide whether a contract for the
sale of real property violates the Rule Against Perpetuities. W

hold that it does not and reverse the judgnent of the trial

court.
Facts
On August 29, 1995, Melvin Brown, appellant, nmet with Thomas
Parran, 111, appellee, at appellee’ s house to discuss the

purchase of certain real property owned by appellee. At the
concl usion of those discussions, an agreenent was prepared,
handwitten by Virginia Brown, appellant’s wife, also in
attendance at the neeting,! and appellant and appellee signed it.
The docunent provided for the sale of 25 acres of |and by
appel l ee to appellant at $10,000 per acre for a total price of
$250,000. It provided for a down paynent by January 19, 1996, in
t he amount of $150, 000, with the remaining $100, 000 to be
“financed” over a 10-year period at 6% interest. The docunent

al so stated that the sale was subject to “percolation tests 21

bl dg. sites & permts approval.”?

There were minor handwitten additions by appell ee.
“The entire document is as follows:

1. 25 Acres at $10,000. = $250, 000. 00

2. $150, 000. 00 down paynent by Jan. 96

3 $100, 000. 00 —financed 6% interest for 10 years —
mont hly payments

4, Due Oct. 1st or before 15th

5. Subj ect to percolation tests 21 bldg. sites &



Subsequent |y, appellant proceeded with arrangenents for
percolation tests and surveying, with the concurrence of
appel l ee. Appellant also consulted with a bank with respect to
obtaining a loan in the anount of $150,000. Appellant testified
that, as a result of discussions with the bank, he requested his
| awyer to prepare a typewitten docunent in lieu of the
handwritten docunent. Appellant and appellee net in Cctober,
1995, to review that typewitten docunent. Appellee stated that
he wanted to consult with his lawer. The typed docunent was
never signed.

On Cctober 21, 1996, appellant filed a conplaint in the
Crcuit Court for Calvert County, alleging breach of a contract

to convey real property. The case was tried non-jury on Mrch

permts approval

6. Rel ease 15 acres for $150, 000. Rel ease 10 Acres
wi th $100, 000. paynent

7. Can be paid in full anytinme w out penalty

[s/ Melvin Brown [s/ Thomas Parran, 11
Buyer Mel vin Brown Sel l er
Aug. 29, 1995 Thomas Parran, |1

8. Al |l expenses paid by buyer.

9. Thomas Parran ||
P. O Box 127
St. Leonard, M. 20685
410 586-2157 hone
410 326-0210 work

Map 31 Parcel 25



27, 1997. By agreenent of the parties, the case was bifurcated,
and on March 27, the issue of whether a valid contract existed
was tried. The issue of damages was deferred to a | ater date.

The parties take a different view as to the nmeani ng and
ef fect of the August 29 docunent. Appellant asserted bel ow and
on appeal that the docunent was a contract and that he requested
a typewitten docunent only for the conveni ence and use of his
bank. Appell ee asserted bel ow and on appeal that the August 29t"
docunent was a letter of understanding and that the parties
agreed that, subsequent to the neeting on August 29, they would
consult with their respective lawers with the intention to enter
into a contract at a |later date.

The parties also disagree with respect to certain events
t hat occurred subsequent to August 29, 1995. Appellee maintains
that the contract was contingent on approval for 21 building
sites and that appellant |earned that approval could only be
obtained for a |l esser nunber of sites. Appellant then offered a
reduced purchase price, according to appellee, which he rejected.
Appel I ant mai ntains that he offered to waive the condition.

The transcript of the hearing reveals that, after evidence
and argunents by both sides, the trial court delivered an “oral
opinion.” The trial court found that all terns necessary to give
rise to a contract were present and that the contract satisfied

the Statute of Frauds. Wth respect to provision No. 5 in the



contract, the trial court observed that there was no tinme stated
wi thin which approval had to be obtained, and as a result, it was
unenf orceabl e because it violated the rul e against perpetuities.
Al ternatively, the trial court stated that the condition had not
been net because it was | earned that 21 building sites could not
be approved and that the contract termnated at that tine. The
trial court observed that a new offer of $220,000 was nade by
appel l ant but rejected by appell ee.

The trial court then permtted counsel to present further
argunment with respect to the court’s alternative hol di ngs
applicable to provision No. 5. After further argunent, the court
permtted additional testinony to be offered by both parties
relating to the issue of whether it had been ascertained that the
condition could not be net and that the contract had term nat ed.
Upon cl ose of that evidence, the court again entertai ned argunent
fromcounsel on that limted point and, in addition, requested
menor anda on the applicability of the rul e against perpetuities.

The trial court filed an Opinion and Order on May 1, 1997,
pursuant to which it entered judgnent in favor of appellee. The
witten Opinion and Order contains the follow ng sentence: “At
the close of all the evidence, the court ruled that the parties
did in fact enter into a contract.” The court then proceeded to
di scuss the rul e against perpetuities, found it applicable, and

decl ared the August 29, 1995 contract unenforceable. Appellant



appealed to this court, and appell ee cross-appeal ed.

On appeal, appellant inquires whether the trial court erred
in holding that the August 29, 1995 contract violated the rule
agai nst perpetuities. Appellee agrees with the trial court’s
ruling on that issue but also inquires whether the trial court
erred in finding the existence of a valid contract in the first
instance. Additionally, appellee contends that, if a valid
contract existed, the trial court determned that it term nated
when it becane clear that the condition would not occur, a
finding which is not clearly erroneous.

Di scussi on

The rul e against perpetuities is a limtation on contingent
future interests in property. The rule prevents property
interests fromvesting too renotely, so that current owners wl|l
not be di scouraged from maki ng the nost effective uses of their

properties. Ferrero Construction v. Dennis Rourke Corp., 311 M.

560, 572 (1988). The rule is concerned with restrictions that
render title uncertain as well as restraints on alienation. 1d.
at 572-73. Under the traditional rule adhered to in Mryl and,
the future interest, at the effective date of the instrunent
creating it, nmust vest within the period of the rule (life in

being plus 21 years). 1d. at 564-65; R nggold v. Carvel, 196

Mi. 262, 269 (1950).

Under the traditional rule, a court nmust construe the



conveyance i n question independent of the rule and then apply the

rule. Bowerman v. Taylor, 126 Md. 203, 209 (1915). See also

Ferrero Constr., 311 Ml. at 565 (quoting Fitzpatrick v. Mer.-

Safe, Etc. Co., 220 Md. 534, 541 (1959)) (it is a rule of |aw,

not one of construction). The rule against perpetuities applies
to contracts for the sale of real property such as the one before

us. See Dorado Ltd. Partnership v. Broadneck Devel opnent Corp.

317 Md. 148, 153-54 (1989). If a condition of the contract
possi bly may cause legal title to vest in the purchaser outside
the period of the rule, the contract violates the rule and is not
enforceable. 1d.

In this case, the trial court found that settlenment was
condi ti oned upon the conpletion of percolation tests and the
i ssuance of permts for 21 building sites. It further found that
the contract did not contain a tinme period within which the
condition had to be satisfied. The trial court concluded that
the condition may not be satisfied within 21 years, and thus, the
contract violated the rule against perpetuities.

Appel I ant contends that, when the tinme for complying with a
condition precedent is not specified by the contract, a

reasonable time period is inplied. Relying upon Stewart v. Tuli,

82 Md. App. 726 (1990), appellant argues that a reasonable tine
for conpleting the percolation tests and obtaining permts for 21

bui Il ding sites cannot possibly exceed the 21 year period of



perpetuities. Relying upon Dorado, supra, appellee argues, and
the trial court held, that, when the occurrence of the condition
precedent is beyond the control of the parties, a reasonable tine
for performance, |ess than the perpetuities period, cannot be
inplied. As we explain below, the instant case is controlled by
Stewart rather than Dorado.

I n Dorado, the contract for sale of real property provided
that the parties would settle on the lots covered by the contract
“not later than ninety (90) days after the Seller has delivered
to the Buyer evidence of sewer allocations for such lots.” 317
Mi. at 150. At the tinme the contract was created, a county sewer
moratoriumwas in effect. The Court of Appeals observed that,
due to the noratorium it was uncertain when, if ever, the seller
woul d obtain a sewer allocation. 1d. at 156. It was conceivable
that the allocations, and thus settlenent, could occur after the
period of the rule against perpetuities. [d. The Court
acknow edged that other courts, addressing contracts for sale of
| and which did not expressly provide a tinme for performance of
conditions, had inplied a reasonable tinme for performance wthin
the period of perpetuities. 1d. at 157. It declined to inply a
reasonabl e tine period, however, because the occurrence of the
condition precedent to the conveyance was beyond the control of
the parties. 1d. at 158. At the time of suit in Dorado, the

purchaser had fulfilled its obligation under the contract by



applying for a sewer allocation. |d. Settlenent, however, was
conpletely wwthin the hands of a third party, Anne Arundel
County. 1d. at 158-59. Because it was unknown whet her the
County would grant a sewer allocation within the perpetuities
period, the contract was unenforceable. 1d.

This Court decided Stewart, supra, |less than a year after

Dorado. In Stewart, the Novaks, sellers, entered into a contract
for sale of real property with Tuli (the “Tuli Contract”). Under
the Tuli Contract, the Novaks were entitled to exam ne certain
financial information provided by Tuli. Upon such exam nati on,
t he Novaks declared the information to be unsatisfactory and the
contract to be null and void. Thereafter, the Novaks entered
into a contract for sale of the sane property to the Stewarts
(the “Stewart Contract”). An addendumto the Stewart Contract
provided that if Tuli attenpted to keep “his contract alive,” the
Stewarts did not have to go to settlenent until such tinme as
clear title could be granted by the Novaks. One of the issues we
deci ded was whet her, due to the addendum the Stewart Contract
violated the rul e agai nst perpetuities. W held that it did not.

It is beyond question that the [Novaks], as

sellers, were obliged to transfer good and

merchantable title to the Stewarts, or

obliged to return the deposit which was in

t he substantial anount of $100, 000. 00, unl ess
any title defects could be renedi ed by | egal

action “wthin a reasonable tinme.” It is
equally clear that the parties were aware of
a potential cloud on the title, i.e., the

Tuli contract, but in any event the parties
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contenpl ated and the contract mandated that
any title clearing litigation be conpleted
within a reasonable period of tinme. It would
be ridiculous to suggest that a reasonabl e
period of tinme would exceed a life in being
and 21 years.

ld. at 736.

We di stingui shed Dorado on the basis that, in Dorado, the
contract settlenment was dependent upon the actions of a third
party rather than upon the actions of one of the parties to the
contract. 1d. at 734. The grant or denial of sewer allocations
coul d not occur during the pendency of a sewer noratorium and
t he suspension of the noratoriumwas an occurrence beyond the
control of the parties. 1d. W, by contrast, viewed the
judicial determnation of the validity of the Tuli Contract to be
within the control of the parties. 1d. Wile, technically, the
conpletion of title clearing litigation is dependent upon the
actions of a third party, the particular court wherein such
litigation is filed, it is not beyond the control of the parties
in the sanme manner as are sewer allocations during the pendency
of a noratorium Additionally, the inposition or suspension of a
nmoratori um i nvol ves conpl ex policy issues outside of normal
adm nistrative or regulatory channels. |In Dorado, there was
not hing that the parties could have done to further the process.

In Stewart, unlike in the present case, there was | anguage

in the addendum specifically providing that title defects would

be renmedied by | egal action “within a reasonable tine.” 1d. As
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Judge Di ana Mdtz, speaking for this Court in Hays v. Coe, 88 M.

App. 491, 505 (1991), observed, however, the presence of such
| anguage was not critical to our reasoning in Stewart.

I n Hays, we consi dered whether a contract for sale of |and
violated the rul e agai nst perpetuities by virtue of the follow ng
cl ause included in an addendumto the contract:

Because a title problemhas arisen and a

conpl ete survey is necessary, we hereby

extend this contract until a good and

mar ketable title can be transferred.
Id. at 504. Although there was no | anguage in the contract
providing that title problens would be renedied wthin a
reasonable time, we held that Stewart controlled. [d. at 504-05.
W inplied a reasonable tinme period for the correction of title
defects, held that such tinme would occur within the period of
perpetuities, and that, thus, the contract did not violate the

rul e against perpetuities. [|d. The Court of Appeals |ater

vacated Hays on other grounds. Coe v. Hays, 328 Mi. 350 (1992).

It expressly held, however, that we correctly decided the
perpetuities issue. 328 M. at 362.

Moreover, it is a matter of settled contract |law that a
court, construing a |land sales contract that does not contain a
specified tinme period for performance, may inply a reasonabl e
time period when it is consistent wwth the intention of the

parti es and when what is reasonable is capable of being

-10-



ascertained. See, e.q., Jaeger v. Shea, 130 Md. 1, 4 (1917);

Capl an v. Buckner, 123 M. 590, 602 (1914); Lawson v. Milli nix,

104 md. 156, 169 (1906); Johnson v. Johnson, 40 Mi. 189, 198-99

(1874). But see Yerkie v. Salisbury, 264 Md. 598 (1972)

(refusing to inply reasonable tinme for performance in contract
providing that settlenment would be within 100 days of final
zoning).® Wile these cases all involved actions for specific
performance, and the case before us is an action for damages, we

believe that that distinction is immterial. If a contract is

]n Yerkie, the nenorandum evi dencing the contract at issue
was dated April 18, 1966. Over one year later, in August, 1967,
the sellers’ counsel sent a letter to the buyer informng him
that, in view of the fact that the sellers had not received a
deposit and the buyer had not nmade any efforts to rezone the
property, the seller considered the contract to have been
abandoned and void. Alnost one year later, in July, 1968, the
buyer asked the sellers to sign a rezoning application, and the
sellers refused. Then, two years and three nonths passed before
the buyer filed a conplaint for specific perfornmance of the
contract. By the tine the case reached the Court of Appeals,
five years had passed, no application for rezoning had been made
and, apparently, the buyer did not take the position that he had
wai ved the condition. Wen the Court considered the case, it had
before it the nmenorandum which did not specify a date for
applying for rezoning, and the buyer’s affidavit, which expressly
stated that “there was no specific agreenent between the parties
as to when the rezoning would be applied for other than it would
be at a tine nutually acceptable to both parties. . . .” 1d. at
601 (enphasis supplied by Court). 1In addition, the trial
transcript revealed that, in response to a question by the trial
court of when, if ever, the parties were required to apply for
rezoni ng under the contract, the buyer’s counsel replied, “ I
don’t know.” In light of all of this evidence, the Court held
that the contract was too vague and uncertain to be specifically
enforced. The Court could not have inplied a reasonable tine
period for performance because the evidence was inconsistent with
such inplication

-11-



capabl e of being specifically enforced after the | apse of a
reasonabl e tine period, performance within a reasonable tine
peri od becones an enforceable termof the contract. Accordingly,
t he absence of a provision that contingencies will be perforned
within a reasonable tinme does not distinguish this case from
Stewart .

Simlarly, this case is not distinguishable from Stewart by
virtue of the fact that the ultimate i ssuance of the permts is
dependent upon the actions of Calvert County. The ultinmate
control of Calvert County over issuance of the permts is not
significantly different fromthe ultimte control that a court
has over disposition of title clearing litigation. Yet, just as
it would be ridiculous to presune that title clearing litigation
m ght take 21 years to conplete, it would be ridiculous to
presune that it mght take Calvert County 21 years to act on
appel lant’s application for permts.* |ndeed, a nunber of cases
have invol ved enforcenent of |and sales contracts that condition
settl ement upon rezoning or obtaining requisite permts, yet, in
none of these cases was the rule against perpetuities even

raised. See, e.g., Mchaels v. Towers, 253 Ml. 114, 119 (1969)

“The rul e agai nst perpetuities does not require that Calvert
County grant the permts within the period of perpetuities, but
merely, that it take action wthin the period. Just as the grant
of the requisite permts would allow settlenent to proceed, and
title to vest in the buyer, the denial of the requisite permts
woul d extinguish the contract and the buyer’s future contingent
i nterest.
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(contract contingent upon rezoning); Sears v. Polan’s, 250 M.

525 (1968) (contract provided that settlenment would be within 30
days after final determ nation of rezoning application by zoning

authority); Scheffres V. Colunbia Realty Co., 244 Ml. 270, 275-

76, 286 (1966) (settlement contingent upon rezoni ng and approval
from Board of Education to trade certain acreage); Cademv.
Nanna, 243 Ml. 536, 543-44 (1966) (contract contingent upon

rezoning). See also Paape v. Gines, 256 Md. 490, 497 (1970)

(clause providing for settlenment “*on or before (90) days from
date hereof or as soon thereafter as report of title can be
obtained” was not so indefinite as to destroy enforceability of
contract).

We believe that Dorado is consistent with these cases that,
as a matter of contract |law, have inplied reasonable tinme periods
for the conpletion of conditions. The Court, in Dorado, did not
inply a reasonable tinme period within the period of perpetuities
because it was faced with a noratoriumthat prevented the
required action by both the party to the contract seeking to
satisfy a condition and the adm nistrative personnel responsible
for processing the necessary applications. In other words, the
process to satisfy the condition was not available. \Wenever the
duration of a noratoriumis uncertain and dependent upon
governnmental and political policy decisions, a reasonable time to

satisfy, if possible, criteria specified in statute or regulation
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is not ascertainable by the court. At oral argunment, the parties
agreed that the issuance of permts in this case was governed by
applicable |l aws and regul ations and that no noratoriumwas in
effect. This permtted processing and ultinmate di sposition of
the applications within a reasonable tine within the period of
perpetuities. Thus, Dorado does not control.

Bef ore we conclude, there is one facially troubling aspect
of Dorado that we nust address, that is, its discussion of

Commonweal th Realty Corp. v. Bowers, 261 M. 285 (1971), a case

involving a real estate option contract. Wile discussing Bowers
in Dorado, the Court of Appeals commented that the contract
contained a clause simlar to that at issue in Dorado.
Specifically, the Court noted that the Bowers contract provided
t hat Commonweal th’s option would remain open until it applied for
and received zoning approval and permts.® 317 Mil. at 157. An
exam nation of the facts in Bowers, however, reveals that it is
di stingui shable fromthe instant case.

In that case, Commonwealth sued Bowers for specific
performance of an option contract after Bowers already had
conveyed the | and to another purchaser. The option agreenent

provided in pertinent part as foll ows:

®In actuality, the contract did not condition the option on
recei pt of zoning approval, but only upon the receipt of “special
and usual permts.” See Bowers, 261 MI. at 287-88. Apparently,
a prior draft of the agreenent had contai ned | anguage regarding
zoni ng approval, but that |anguage was stricken in the final
version of the contract. |1d.

-14-



Thi s Agreenent shall extend for 180 days; or,
if the requisite zoning and permts,
described in Article 4 hereof have not been
finally issued or denied beyond appeal, until
15 days after such final action thereon.

Buyer may renew it for an additional period
of 180 days fromthe | ater of the above dates
by paying as consideration therefor, nonthly
i n advance, the sum of $2.00 for each day so
renewed.

261 Md. at 287. Commonweal th argued that it had properly
recorded the option agreenent and that there could be no
effective transfer of the Bowers property “until permts had been
i ssued, 15 days had el apsed or, if the 180 day additional period
was renewed by Commonweal th, until the expiration of that
period.” 1d. at 295. Bowers countered that the option was not
ext ended by noni ssuance of the permts because Commonweal t h had
failed to conply with an inplied condition precedent that
Commonweal th nmust, wthin the initial 180 day term nmake
application to the Health Departnent for a permt. 1d. The
Court, assum ng arguendo that there was no inplied condition
precedent, held that the provision for duration of the option
contract, as construed by Comonweal th, violated the rul e against
perpetuities. 1d. at 295-96. The Court expl ai ned,

| nasnmuch as no health departnent permt has

been i ssued —and will not be issued until

Commonweal th presents an application for such

a permt to the Bowers, their heirs and

assi gns — Commonweal t h can post pone the

vesting [enphasis in original] of the fee

sinple estate in the Bowers’ | and

indefinitely, i.e., for a period | ong beyond
the period permtted by the Rule.
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Id. at 297-98. Because the Court, accepting Commonweal th’s
position, assuned for the sake of argunent that there was no tine
requi renent for applying for the requisite permts, Bowers is

di stingui shable fromthe instant case.

We believe that the fact that Bowers involved an option
contract, rather than a bilateral contract for sale of |and,
further distinguishes Bowers fromthis case. A significant
di fference between a bilateral contract for sale of land and an
option contract is that a seller can specifically enforce the
former, but not the latter. A time for performance cannot be
inplied in an option contract because, while an optionee may have
to conply with certain conditions precedent prior to exercising
the option, the optionee is not required to exercise it. 1In the
case of an option, the issue is one of duration of the right
rather than tinme for performance of the obligation. For these
reasons, Bowers does not control.

We now turn to appellee’s contentions. W disagree that the
trial court erred in determning that there was a valid contract
inthe first instance. Wether or not there was a neeting of
m nds sufficient to forman enforceable contract was a contested
i ssue of fact. Based upon our review of this record, we cannot
say that the trial court’s determnation in that regard was
clearly erroneous.

Simlarly, we do not agree with appellee’s second
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contention. As appellee contends, during the evidentiary hearing
below, the trial court initially found that appellant term nated
the contract when he called appellee to informhimthat he could
not obtain 21 building lots, and offered appellee a | ower
purchase price. The court based this finding upon appellee’s
uncontroverted testinony. After the court articulated this
finding, appellant’s counsel revealed that he had not put on
evi dence regarding the alleged term nati on because of his
under st andi ng of the proper scope of the hearing. The court then
permtted appellant to testify on this issue. Appellant’s
testinony directly contradi cted appellee’s testinmony on this
issue, and the trial court never revisited its finding, instead,
choosing to base its ruling solely on the rul e agai nst
perpetuities. Thus, it appears that the issue of term nation
remai ns an unresol ved factual issue that may be revisited upon
remand.

JUDGVENT REVERSED; CASE

REMANDED FOR FURTHER

PROCEEDI NGS CONSI STENT

WTH THI'S OPI Nl ON. COSTS
TO BE PAI D BY APPELLEE.
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