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This appeal fromthe Crcuit Court for Prince Ceorge's
County presents the follow ng question for our review
Was the denial of a claimfor refund of
county transfer taxes in error where there
was a failure of the consideration for which
transfer taxes were collected?
We answer that question in the affirmative and therefore

reverse the judgnent of the circuit court.

FACTS

This appeal stenms froma rather conplex real estate
transaction involving Sidney J. Brown, appellant, and a variety
of lenders, including Sovran Bank ("Sovran").! On June 26, 1991,
appel l ant recorded a Modification Agreenent ("1991 Modification")
inthe land records of Prince George's County. The terns of this
agreenent between appell ant and Sovran provided, inter alia, for
an increase in the anount of the underlying indebtedness of a
prior prom ssory note. The 1991 Modification purported to
i ncrease appellant's indebtedness from $2, 824, 102.15 to
$4, 840, 000.00 (a difference of $2,015, 897.85), although the
agreenent al so provided that appellant nust satisfy certain
condi tions before any additional funds would be advanced. Wen
the 1991 Modification was recorded, appellant paid Prince
CGeorge's County transfer taxes in the anount of $30, 238. 47

Appel I ant never satisfied Sovran's conditions, however, and

! Sovran was subsequently purchased by Nations Bank. For
sinplicity, we shall refer only to Sovran.



in July of 1992, Sovran sent appellant a letter stating that,

al t hough the 1991 Modification secured $4, 840, 000. 00, Sovran
woul d not advance any additional funds above the outstanding

bal ance. On August 6, 1992, appellant recorded a second

Modi fication Agreenent ("1992 Modification") in the |land records
of Prince George's County. The 1992 Modification provided, inter
alia, for an extension of the repaynent term and al so confirned

t hat Sovran woul d not be obligated to advance any additi onal

f unds.

Appel lant then filed a claimfor refund of the transfer tax
paid on the $2,015,897.85 that had not been advanced and the
Director of Finance for Prince George's County denied that claim
Appel | ant appeal ed that decision to the Maryl and Tax Court where
t he decision not to refund the $30, 238.47 transfer tax was
affirmed. Appellant then petitioned for judicial reviewin the
Crcuit Court for Prince George's County, where the decision of

the Maryl and Tax Court was affirnmed. This appeal foll owed.

Di scussi on
The circuit court's decision turned on its interpretation of
Md. Code Ann., Tax-Prop. 8 14-908 (1994). CQuestions of |aw,
including the circuit court's interpretation of a statute, are
revi ewed under the "substitution of judgnent" standard.

Supervi sor of Assessnents v. St. Leonard Shores Joint Venture, 61




Md. App. 204, 212 (1985); aff'd, 307 Md. 441 (1986).
Accordingly, we are under "no constraints in reversing a .
decision that is prem sed solely upon an erroneous concl usi on of

law." Prince George's County v. Brown, 334 Ml. 650, 658 (1994)

(quoting Montgonery County v. Buckman, 333 M. 516, 519-20

(1994)).

We are persuaded that appellant is entitled to a refund of
the county transfer tax paid on the portion of the |oan that was
never advanced. Such a right is provided for by provisions of
the Prince George's County Code and of the Mi. Code Ann., Tax-
Property Article. Section 10-188(a) of the Prince George's
County Code inposes a transfer tax on "actual consideration paid
or to be paid." P.G County Code 8 10-188(a) (1983 & Supp
1994). Section 8 14-908 of the Tax-Property Article provides:

A person who submts a witten refund claim

for transfer tax that has been erroneously or

m stakenly paid to or illegally or

erroneously assessed or wongfully collected
is eligible for a refund fromthe

Departnent, clerk, or Director of Finance
that collected the transfer tax.

Ml. Code Ann., Tax-Prop. 8 14-908 (1994 Repl. Vol.) (enphasis
suppl i ed).

Initially, the tax on "consideration paid or to be paid" was
properly collected. At the tinme of recording, because appell ant

expected to receive additional funds, he was required to pay the



full tax assessnent.? The record reveals that, at the tine the
1991 Modification was recorded, appellant did, in fact, expect
"to be paid" by Sovran the consideration for which the additional
transfer tax was collected. Sovran, however, never advanced any
addi tional funds beyond those due from prior obligations. Under
t hese circunstances, (1) appellant did not receive actual
consideration, (2) the tax was erroneously paid, and therefore
(3) heis entitled to a refund.

The circuit court concluded that (1) the proper point of
reference for determ ning the anount of tax due was the tine of
recording, and (2) as used in 8 14-908 of the Tax-Property
Article, a tax has not been "erroneously or m stakenly paid"
unl ess an error exists at the tinme of recording. |If those
concl usions are correct, however, appellant shoul d nonet hel ess
prevail. In this case, at the time that he paid the taxes at
i ssue, appellant had erroneously cal cul ated the anount of
consideration "to be paid" in the future. Appellant is therefore
entitled to a refund of the taxes that he erroneously paid.

Mor eover, in WAasena Housing Corp. v. Levay, 188 Ml. 383

(1947), the Court of Appeals noted that "[t]he word " erroneous
is broad enough to cover all types of error, even those that may

i nval i date an assessnent or render it void." 1d. at 394. I n

2 In the Maryland Tax Court, appellant's representative
testified that "the County wouldn't allow us to put the
[ Modi fication] on the record...w thout paying the tax." Appellee
has never controverted that assertion.
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this case, there is a recorded docunent that relieved Sovran of
its obligation to advance the additional funds that were the
subject of the tax. This docunent establishes that taxes were
erroneously paid.

The Maryl and Tax Court and the circuit court agreed with
appel l ee's contention that the county clerk collecting a transfer
tax can not be expected to | ook beyond the docunment submtted for
recordati on when conputing the tax due. W also agree with this

straightforward proposition. In Mtels of MI., Inc. v. Baltinore

County, 244 Md. 306 (1966), the Court of Appeals noted that

[t]he clerk of court who is required to
collect the transfer tax . . . cannot be
expected to divine that one who presents for
record a paper which ostensibly and
reasonably purports to transfer a taxable
interest either does not think that it does
or later turns out to have been m staken in a
belief that it does. Nor can the clerk be
required to act as a chancell or by going
outside the proffered paper to resolve its
ef fectiveness to acconplish what it is
offered to and seens to acconplish.

Id. at 317.

In the present case, however, appellant is not requesting
that the clerk | ook beyond the docunents that are recorded in the
| and records. Instead, when it becane certain that the
under | yi ng consi deration was | acki ng--as evidenced by the 1992
Modi fication--appellant nerely attenpted to i nvoke the refund
provi sions of Tax-Property 8 14-908. Basic principles of conmon

sense and equity dictate that Prince George's County shoul d not



be permtted to retain taxes collected on consideration that wll
never be received. Appellant is entitled to a refund of that

portion of the transfer tax collected on the funds that were "to
be paid" at the tinme of collection but will not be advanced under

the presently recorded docunents.

JUDGVENT REVERSED; CASE REMANDED TO
THE CIRCU T COURT FOR PRI NCE

GEORGE' S COUNTY W TH DI RECTI ONS TO
ENTER JUDGMVENT I N CONFORM TY W TH
TH'S OPI Nl ON; APPELLEE TO PAY
CCSTS.



