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TOXI C TORT -- LEAD PAINT PO SONI NG - -

In an action seeking damages for |ead paint poisoning, sunmmary
judgment properly granted in favor of defendants in the
absence of evidence of actual know edge (1) that |ead paint
exi sted on the premses at the tinme of exposure, (2) that |ead
paint generally exists in older buildings, (3) that
deteriorated lead paint is a hazard, and (4) no show ng of
superi or know edge by the defendant, such as one in the
busi ness of renting or managi ng properties mght be shown to
possess.
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Suit was filed by appellants, Cctavia Brown and her nother,
Latina WIIlianson, against appellees, Carel and Luella Weeler,
the owners of a rental dwelling, seeking damages for injuries
caused by exposure to |lead paint. The questions presented, as
par aphrased, are:

1. Ddthe trial court err in denying
appel lants' notion to enter upon property
owned by the appellees to conduct an
i nspection to determ ne the presence of |ead
pai nt ?
2. Didthe trial court err in granting
summary judgnent in favor of appellees, based
on insufficient evidence to show the presence
of lead paint in appellees' dwelling and
insufficient evidence of injury related to
the prem ses?
We answer the second question in the negative and, consequently,
have no need to address the first question.
| .

The conplaint was filed on January 25, 1994, and contai ned
counts asserting negligence, strict liability, and violation of
the Consunmer Protection Act. Appellants sought conpensatory and
punitive damages. On April 5, 1994, the trial court granted
summary judgnent in favor of appellees with respect to the
nmother's claimfor |oss of her daughter's services, the claim
based on strict liability, and the claimfor punitive damages.
On June 1, 1995, appellants filed a Motion to Enter Land, seeking

i nspection of property owned by appellees to determ ne the

presence of lead paint. The notion was denied on June 20, 1995.
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On June 14, 1995, appellees filed a notion for summary judgnment
wWith respect to the remaining clains. That notion was granted on
July 13, 1995.
.

Cctavia Brown was born on Septenber 7, 1983. From January
1985 to January 1987, she lived wth her grandnother at 2031 East
Aiver Street, a rental dwelling owned by appellees. Brown was
di agnosed with an el evated blood | ead | evel on March 13, 1986.
Brown' s grandnot her testified at her deposition that she noticed
pai nt chipping fromthe front and back doors and in the bedroom
[iving room and kitchen window sills at the tinme Brown resided
there. She further testified that she pointed out the condition
to appel |l ee, Carel \Weeler, when he collected rent. Appellant,
Latina WIllianmson, testified at her deposition that she saw her
daughter put paint chips in her nouth when her daughter was
approximately 16 to 17 nonths old and while residing in the house
in question. Appellants had an inspection perforned of the
exterior of appellees' dwelling in 1995 that reveal ed the
presence of | ead on the sash and sill of an exterior cellar
wi ndow and first floor wi ndow and transom Lead was not detected
on the exterior door and door frame. There was no inspection of
the interior of the premses to determ ne the presence of | ead.

[T,

Appel l ants' Mdtion to Enter Upon Land was based upon an
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all eged need to prove that appellees' dwelling contained | ead-
based paint. Appellees, in their response to that notion,
asserted that appellees had no prior notice that | ead existed on
the property and that a current inspection could only show that
at sone point in history |ead paint was or was not applied to the
property. Appellees pointed out that the alleged injury occurred
over ten years prior to the filing of the Mdition and that, since
that time, the property had been occupied by other tenants. The
plaintiffs' Mtion was denied by the trial court on June 20,
1995, but the reason or reasons for the denial are not reflected
in the record. On June 14, 1995, appellees filed a Mdtion for
Summary Judgnent with respect to the remaining clainms, premsed
on the assertion that (1) there was no evidence that appellees
received notice of the existence of |ead on the prem ses in
guestion during plaintiff's tenancy, and (2) that appellees have
no liability for injuries that may have been sustai ned by
appel lants. I n the nmenorandumin support of the notion,
appel | ees argued that they could not be held |Iiable absent sone
evi dence of know edge of a hazard and opportunity to correct it.
They asserted that there was no evidence that they knew or had
reason to know of the existence of lead paint in the dwelling,
that it was in a deteriorated condition, or that they knew of the
danger of |ead poisoning. Appellees submtted an affidavit in
support of their Mtion for Summary Judgnent, which provided as

foll ows:
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We are the owners of the property known
as 2031 East Aiver Street. W lived with
the famly on that property in the 1960s.

The famly noved from 2031 East O iver Street
to a new hone address and began to rent the
East Adiver Street property to tenants about
twenty (20) years ago. It is believed that
the property known as 2031 East Oiver Street
was rented to Barbara WIllianmson (Brown's
grandnot her) from approxi mately March 1, 1985
to October 1986. During the WIIlianson
tenancy we received no notice from anyone of
chi pping and peeling paint. Prior to the new
tenants noving in, | Carel \Weeler would
repair and re-paint the property as needed.

At no time have we ever been notified of the
presence of |lead on the prem ses. W are
unawar e of any inspection of the prem ses for
t he exi stence of | ead.

We have only one rental property. W
have no ot her experience with renting and/or
managi ng rental properties. W are
unfamliar with the Baltinore Cty Code. W
have no know edge of how exposure to | ead may
effect [sic] children.

Appel lants, in their Answer to Appellees' Mtion for Summary
Judgnent, asserted that appellant Latina WIIlianson and appel | ant
Cctavia Brown's grandnot her testified that there was chi pping and
peeling paint at various areas inside of the dwelling and that
this condition was pointed out to the defendant Carel Wheeler.
Appel l ants al so relied on evidence that an inspection of the
exterior of the house in 1995 showed the presence of | ead.

Appel  ants requested a continuance of the hearing on the Mtion
for Summary Judgnent in order to allow for a ruling on the

plaintiff's Mdtion to Enter Upon Land and to conduct an

i nspection for the presence of |ead-based paint. As is apparent
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fromthe dates set forth previously, the Mtion seeking an
i nspection was denied prior to the hearing on the Mtion for
Summary Judgnent .

Finally, in the response to the Mtion for Summary Judgnent,
appel l ants asserted that every |andlord had reason to know of the
dangers of |ead paint and the likelihood of its presence in an
ol der hone by 1986. Appellants traced the devel opnment of
know edge of the hazard presented by exposure to | ead-based paint

inliterature, in newspapers (including the News Anerican and the

Baltinore Sun), and in action taken by the State and Federal

governnents. In addition to excerpts fromthe deposition of
appel lant Latina WIIlianson, appellant Brown's grandnother, and
appel l ee Carel Wheeler, plaintiffs attached a docunent entitled,
"Lead Poisoning Tineline," identifying publications, governnental
actions, and/or events allegedly relevant to the devel opnment of
know edge of | ead poisoning from 1904 through 1986. Many of the
docunentary itens referred to in that |list were attached as
exhibits. Wth respect to appellees, appellants pointed out that

appel l ee Carel Wheeler testified at his deposition that he

received daily delivery of the News Anerican newspaper during the
40's, 50's and 60's. He further testified that, when the News
Anerican went out of business, he converted his subscription to

the Baltinore Sun. Finally, he testified that he read the

newspaper daily and watched news on tel evision at | east once a

day. It was appellants' position that, by the tine of the
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al | eged exposure in this case, |andlords generally had know edge
of the hazards of |ead-based paint to children.

The record contains a transcript of the hearing on
appel l ees’ Mdtion for Summary Judgnent. The parties argued
sufficiency of the evidence relating to the presence of |ead
pai nt and the know edge of appellees. The trial court granted
the Motion with respect to the Consumer Protection Act count, on
the ground that appellants were not a party to the | ease and
appel l ant Brown was not living at the dwelling in question at the
begi nni ng of the tenancy and granted the Mdtion with respect to
both the Consuner Protection Act count and the negligence count
because "there's been no proof that the cause of injury is |ead
pai nt .

On appeal before this Court, appellants, as they did before
the trial court, rely on evidence of the follow ng: that the
fam |y noticed chipping and peeling paint and advi sed appel |l ees;
that Brown was seen eating a paint chip a nonth or two after
nmoving into the prem ses; that Brown was |ater tested and found
to have an el evated bl ood-1ead | evel; that an inspection of the
prem ses showed | ead paint on the exterior of the premses in
1995; that the use of |ead paint has been banned since 1971; and
t hat appel |l ees introduced no evidence indicating that |ead-based
paint was applied to the house at any tine after it was vacated
by the appellants. Appellants concede that there is no evidence

t hat appel |l ees had actual know edge of (1) the presence of |ead
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based paint in the prem ses in question, (2) the hazard of
exposure of children to | ead based paint, and (3) its presence in
ol der houses. Appellants rely on the argunent that | andl ords
generally had notice of its presence in older honmes and the
potential danger to children by the time of the exposure in this
case.

Appel | ees assert that the appeal was taken only on behal f of
appel l ant Brown and not by appellant WIIlianson; that the appeal
was taken only with respect to the judgnment entered on the
negl i gence count and not fromthe judgnent entered on the strict
l[tability and Consunmer Protection Act counts; and that the
appel l ants' alleged facts are not supported by the record.

V.

Summary judgnent is proper if "there is no genuine dispute
as to any material fact and that the party in whose favor
judgnent is entered is entitled to judgnent as a matter of |aw "
MI. Rule 2-501(e). "In determ ning whether a party is entitled
to judgnment under this rule, the court nust view the facts,
including all inferences, in the Iight nost favorable to the

opposing party." Baltinore Gas & Electric Co. v. lLane, 338 M.

34, 43 (1995). The trial court determnes only issues of |aw and

does not resolve disputed issues of fact. Debusk v. Johns

Hopkins Hospital, 105 Md. App. 96, 102 (1995) (citations

omtted). In reviewng summary judgnent, an appellate court
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determ nes whether the trial court was legally correct. Debusk,
105 Md. App. at 102.
Odinarily, an appellate court will not sustain the entry of
summary judgnent on a ground not ruled upon by the trial court if
the ground is one as to which the trial court had discretion to

deny summary judgnment. Board v. Life & Health Insurance, 335 M.

176, 202 (1994). In the case sub judice, it is difficult to
di scern the basis for the trial court's ruling fromits cryptic
coment, but it is clear the parties argued | ack of know edge by
appel l ees, as well as the non-existence of |ead paint on the
premses. In fact, the two are intertw ned because, if the
ruling was based on | ack of evidence of the existence of |ead
paint, it would necessarily have enconpassed | ack of know edge of
its existence. |In any event, as discussed bel ow, since evidence
of know edge is necessary to sustain appellants' theories, in the
absence of such evidence or an assertion that it could be
obtained, the trial court did not have discretion regarding
whet her to grant summary judgnent in favor of appell ees.

In a | ead paint poisoning claimbased on negligence, a

plaintiff nmust identify adm ssible evidence that, if believed,

woul d prove that the landlord (1) had actual know edge or reason
to know of chipping, peeling, and fl aking | ead paint on the
prem ses and that such a condition was hazardous, and (2) the

| andl ord was gi ven a reasonabl e opportunity to correct the

hazar d. Ri chwi nd Joi nt Venture 4 v. Brunson, 335 Ml. 661, 673-
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676 (1994); Barthol onee v. Casey, 103 Ml. App. 34, 53 (1994),

cert. denied, 338 Ml. 557 (1995). Know edge of a hazard,

therefore, requires general know edge that deteriorated | ead
pai nt is dangerous and specific know edge that | ead-based paint
exi sted on the prem ses in question and that it was in a
deteriorated condition.

The Court of Appeals, in Rchw nd, 335 MI. at 676-77,
di scussed the requirenent with respect to a |andlord' s know edge
of a defective and hazardous condition on the prem ses and

st at ed:
Finally, this Court has distingui shed between
"reason to know," which is required by § 358
[ Restatenment (2d) of Torts], and "should
know," which is utilized in other sections,
in the foll ow ng manner:

"'Both the expression "reason to know'
and "shoul d know' are used with respect
to existent facts. These two phrases,
however, differ in that "reason to know'
inplies no duty of know edge on the part
of the actor whereas "should know'
inplies that the actor owes another the
duty of ascertaining the fact in
guestion. "Reason to know' neans that
the actor has know edge of facts from
whi ch a reasonable man of ordinary
intelligence or one of the superior
intelligence of the actor woul d either
infer the existence of the fact in
guestion or would regard its existence
as so highly probable that his conduct
woul d be predicated upon the assunption
that the fact did exist. "Should know'
i ndicates that the actor is under a duty
to another to use reasonable diligence
to ascertain the existence or non-

exi stence of the fact in question and
that he woul d ascertain the existence
thereof in the proper performance of
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that duty.'"

Fel dstein, 207 Md. App. at 33, 113 A 2d at
106 (quoting Restatenent of Torts 8 12 cm. a
(1934); Restatenent (Second of Torts § 12.
See Landlord's Liability for Injury or Death
of Tenant's Child fromlLead Paint Poi soning,
19 A L.R5th at 418-24.

Know edge of a condition which invol ves
unr easonabl e ri sk of physical harmto persons
on the land may not be inputed to a | andlord
merely from general know edge that ot her
properties of |ike age, construction, or
desi gn m ght possibly contain such hazardous
conditions. Likewise, a landlord is under no
duty to inspect the premses in order to
det erm ne whet her such conditions exist.

The Court of Appeals, in Richw nd, at pages 678-79,

di scussed and di stingui shed Hayes v. Hanbruch, 841 F. Supp. 706

(D. Md. 1994). In doing so, the Court pointed to testinony by
the property manager of the dwelling in question to the effect
that he was aware that houses built before 1957 often contained
| ead- based paint and that deteriorated | ead-based paint was
dangerous to children. The Court concl uded:
A jury could reasonably concl ude that,

based on the conplaint of peeling paint, the

age of the building, and Chodak's [ buil ding

manager' s] know edge of the danger of |ead

paint in older buildings, Scoken Managenent

(Chodak' s enpl oyer) knew or had reason to

know t hat | ead poi soning was a danger.
Such general know edge is insufficient to inpose liability,
however, absent know edge of a deteriorated condition in the
prem ses in question. The Court stated, at p. 679, that

knowl edge of the fact that ol der homes often
cont ai ned | ead- based paint w thout know edge
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that the paint in a particular older hone is
actually peeling or flaking nay be
insufficient by itself to hold a I andlord
l'i abl e.

In this case, contrary to the position asserted by
appel l ees, there is evidence of notice of chipping and peeling
paint on the prenmises;! the issue is whether there is sufficient
evi dence fromwhich a jury could reasonably infer know edge or
reason to know of the presence of |ead-based paint and that it
presented a hazard. Appellants sought an inspection of the
interior of the premses in the belief that if the results showed
t he presence of |ead-based paint, that would be rel evant and
permt an inference that |ead-based paint was present in the
1985-1987 tine period. As stated previously, we do not reach the
i ssue of whether the results of such an inspection would be
relevant to that issue under certain circunstances, including the
ci rcunstances of this case. The evidence in this case reflects
that the dwelling was sufficiently old to be consistent with the
presence of | ead-based paint. W express no opinion, however, as
to the type or anmount of evidence necessary to support a

reasonabl e inference that such a dwelling in fact contained | ead-

based paint based on its age or other circunstantial evidence.

There was no evidence of actual know edge of chipping or
peeling paint in the dwelling in question by appellee Luella
VWeeler. In light of our holding, we need not discuss whether
t he know edge of appellee, Carel Wheeler, would be inputed to
appel | ee, Luell a Weeler.
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In this case, appellants owned one rental property, in which they
had resided prior to purchasing another hone. There was no
evidence in this case that appellees had actual know edge of the
exi stence of lead paint in this building;, that |ead frequently
exists in older buildings; nor was there any evi dence that
appel | ees had actual know edge of the danger of |ead paint or
superior know edge that m ght constitute "reason to know. "
Absent sone evidence of actual know edge to show that appell ees
ei ther knew or had reason to know of the presence and potenti al
hazard of | ead-based paint, summary judgnent was properly entered
intheir favor. It is very significant that in Richw nd there
was evi dence that the building manager knew t hat ol der houses
often contai ned | ead-based paint and knew the risk that peeling
| ead- based paint represented to the children of tenants.
Ri chwi nd, 335 MJ. at 679.

Before ending this discussion, we sound a cautionary note
wWth respect to the limts of this holding. As adopted by the
Court of Appeals, the "reason to know' standard does not inply a

duty to know, as does the "should know' standard. The "reason to

know' standard requires sonme know edge -- not necessarily actual
know edge of all relevant facts -- but enough to cause a person
of ordinary intelligence or one of ". . . '"superior intelligence

[to] either infer the existence of the fact in question or
regard its existence as so highly probable that his conduct

woul d be predicated upon the assunption that the fact did
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exist.'" R chwind, 335 Ml. at 677. |If a landlord or property
manager has notice of the existence of a specific defect or
hazard on particul ar prem ses, the requirenent to show genera
know edge of the danger created by the defect, even if
i nconpl ete, may be net by evidence of know edge generally
possessed by persons of ordinary intelligence. Even though there
is no duty to acquire knowl edge under the "reason to know'
standard, under certain circunstances persons nmay not close their
eyes to know edge generally known and available. For exanple, if
a landlord had sufficient notice of a structural defect in
specific prem ses, such as a hole in a floor, a landlord s deni al
of know edge of the hazard presented by that defect to a child
who might fall through the hole would not be sufficient to
prevent a jury question. Additionally, |andlords and property
managers frequently may have actual know edge that is superior to
ot her persons and they, thereby, wll be held to have "reason to
know' of a hazard which, when conbined with know edge of a defect
on particular premses, wll create a jury question.

W& express no opinion as to the circunstances in which
i nformati on shown to be generally avail able or available to
| andl ords and property managers may be sufficient to show the
exi stence of lead paint in older houses and the hazard presented
t hereby (assum ng evidence of a deteriorated condition in a
particular dwelling). W nerely hold that when there is no

evi dence of actual know edge (1) that |ead paint existed on the
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prem ses at the tine of exposure, (2) that |ead paint generally
exists in older buildings, and (3) that deteriorated |ead paint
is a hazard, and there is no show ng of superior know edge by the
def endant, such as one in the business of renting or managi ng
properties mght be shown to possess, it is insufficient.

Wth respect to the counts in appellants' conplaint alleging
strict liability and violation of the Consuner Protection Act,
appel l ants present no argunent. In any event, it is inplicit in
t he above discussion that there is no basis for a strict
l[tability claimand there is no evidence in the record of the
exi stence of a deteriorated condition on the prem ses at the
i nception of the |lease as required by R chw nd, 335 M. App. at
682- 686.

JUDGMVENTS AFFI RVED, COSTS
TO BE PAI D BY APPELLANTS.



