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Appel  ant Edward Bunch, I11, formerly a parole and probation
of ficer, and appellants Henry Boul ware and Charl es Wods, currently
parol e and probation officers for the State of Mryland, filed
clains, alleging violations of the Fair Labor Standards Act (FLSA),
29 U S. C 88 201, et seq., and seeking nonetary and injunctive
relief in the United States District Court for the D strict of
Maryl and on April 7, 1995. After the federal suit was di smssed on
Decenber 11, 1996, appellants pursued the sane claimin the Grcuit
Court for Baltinmore City.

Secretary of the Maryland Departnent of Public Safety and
Correctional Services, appellee Bishop Robi nson, noved to dism ss
appel l ants’ anended conpl aint and nenorandum Pursuant to the
nmotion and a reply filed in opposition thereto, the Crcuit Court
for Baltinore Gty conducted a hearing on Septenber 8, 1997, after
which it held the matter sub curia. The court issued its order and
menor andum opi ni on granting the notion to dismss, and appellants
timely noted the instant appeal. On this appeal, appellants,
joined by am cus, the United States, ask us to deci de:

| . Whet her the Supremacy O ause of the
United States Constitution requires the
circuit court to enforce the FLSA as
mandat ed by Congress.

1. Vhether the Eleventh Amendnent imunity
under the federal constitution is

synonynous wth state common- | aw
i mmunity.
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In addition to the issues raised jointly by appellants and in
their brief, amci, the United States Departnent of Labor and the
United States Departnment of Justice, additionally ask us to deci de:

I11. Whether the proper avenue for State
enpl oyees to enforce rights created by
the FLSA is the State admnistrative
gri evance procedure when sone of the
remedi es avail abl e under the FLSA are not
avai lable under the State grievance
pr ocedure.

We shall answer the first issue in the affirnmative and the
second and third issues in the negative. Accordingly, we shall
reverse the decision of the trial court and remand the case for

further proceedi ngs consistent wth this opinion.

FACTUAL BACKGROUND

The underlying cause of action fromwhich this appeal enanates
was based on appellants’ claimfor conpensation under the FLSA for
bei ng assigned duties that could not be acconplished in a forty-
hour work week, but for which appellants were not paid overtine
when their work week exceeded forty hours. Appel I ants Bunch,
Boul ware, and Wods were probati on agents enpl oyed by the Division
of Parole and Probation (DPP) of the Maryl and Departnent of Public
Safety and Correctional Services (Departnment). Appell ee Robinson
was the Secretary of the Departnent at the tine of the proceedings

in the | ower court.
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On April 5, 1994, prior to the FLSA claim the Departnent
term nat ed Bunch, charging himw th i nconpetence and inefficiency
in the performance of his duties. Bunch appeal ed the charges for
renmoval and, after a hearing on the nerits before the Ofice of
Adm nistrative Hearings (OAH) on Septenber 9, 1994, the
adm ni strative law judge (ALJ) found that Bunch had violated
certain sections of COVAR,! constituting sufficient cause for
term nation.

A final order adopting the findings, conclusions, and proposed
deci sion of the ALJ that Bunch be renoved from State service was
i ssued on Novenber 22, 1994; that order was sustained by the
Circuit Court for Baltinore Gty. The circuit court’s judgnent was
affirmed by this Court in a per curiam opinion dated March 25,
1997.

As stated above, on April 7, 1995, appellants filed suit in
the United States District Court, seeking conpensation under the
FLSA for not receiving overtinme pay for work exceeding forty hours
per week. The district court, citing Semnole Tribe of Florida v.
Florida, 517 U S. 44 (1996), dism ssed appellants’ lawsuit on
Decenber 11, 1996, holding that the court |acked subject matter
jurisdiction as the FLSA did not abrogate the states’ Eleventh

Amendnment i munity. Appel lants thereafter filed suit in the

1Code of Maryl and Regul ati ons.
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Crcuit Court for Baltinmore City, reasserting the sanme claimthat

had been dism ssed in the federal district court.

THE CIRCU T COURT" S DECI SI ON

The Circuit Court for Baltinore City, in holding that the
Comerce C ause of the United States Constitution does not give

Congress the authority to abrogate common-| aw based state sovereign
i mmuni ty, opined:

In the case before this [c]ourt, the
[appel lants’] FLSA claim is brought against
[ appellee] in his capacity as Secretary of the
Maryl and Department of Public Safety, and is
therefore a suit against a State agency. This
suit was brought under the express | anguage of
the 1974 anmendnents to the FLSA which inposed
it on the states under the authority of the
I nterstate Comrerce C ause.

Cbserving that the issue before the trial court had been
decided by at least two jurisdictions since the Suprenme Court’s
decision in Semnole Tribe, the court relied on a decision of the
Dane County, Wsconsin Grcuit Court, German v. Wsconsin Dep’'t of

Transp., Case No. 96-CV-1261 (March 11, 1997), wherein that court
hel d:

It would be anomalous if the “States’ rights”
justices who aut hored Sem nole Tribe, and who
vigorously dissented in Garcia, acted to
uphold [the] St at es’ El eventh  Amendnent
immunity from suit but, at the sane tine,
affirmed congressional authority to overcone a
State’s own sovereign immunity under its State
constitution.
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GCerman, slip op. at 5 n.5. The Grcuit Court for Baltinore City
continued, in its menorandum opi ni on, concl uding that,

al t hough the Maryland Constitution does not
expressly have such a provision [conparable to
W sconsin’s Constitution], this concept that
the legislature nust decide where and when
suits can be brought against its State is
deeply rooted in Maryland’s comon |aw
doctrine of State sovereign immunity. “Parties
having cl ai ns or demands against [the State of
Maryl and], nmust present them through another
departnment of the CGovernnment —the Legislature
— and cannot assert them by suit in the
courts. State v. B& RR Co., 34 Ml. 344, 374
(1871)."

The trial court, in its nmenorandum opinion, ultimtely hel d:

.o Appl yi ng the hol ding of Sem nole Tri be,
every jurisdiction that has considered the
issue has concluded that Congress |acked
authority, in enacting anmendnents to the FLSA
under the Commerce d ause, to abrogate
El eventh Anendnent inmmunity. Si nce Congress
has not abrogated +the States’ El event h
Amendnent soverei gn i mmunity under an
appropriate exerci se of congr essi onal
authority, it logically follows that neither
has Congress altered the States’ common-|aw
sovereign immnity wth respect to a FLSA
claim

Al though this [c]lourt holds that this
action nust be dismssed, this concl usion does
not nean that the FLSA does not apply to the
State. It only neans that a suit for damages
against the State cannot be maintained in
State or Feder al Court. Furt her, this
[c]ourts’ [sic] ruling does not |eave the
State enployees wth inadequate neans of
pursuing their conplaints. The [appellants],
as State enpl oyees, have access to an adequate
and avail able admnistrative renmedy to redress
their clainms. The CGeneral Assenbly structured
a mnulti-tiered grievance nechanism which
covers disputes between the enployee and



- b -
enpl oyer about the interpretation of a
personnel policy or regul ati on adopted by the
Secretary. The purpose of the enployee
gri evance procedure was to provi de enpl oyees a
means of seeking redress for alleged wongs
and was created to centralize and streanline
cases involving State enployees’ grievances
arising fromtheir enpl oynent.
(Gtations omtted.)
Based on the above holding, the Crcuit Court for Baltinore

City granted appellee’s nmotion to dismss and this appeal foll owed.

STANDARD OF REVI EW

We begin our analysis by setting forth the appropriate
standard of review In considering a notion to dismss nade
pursuant to MMRYLAND RWLE 2-322(b), a court nust assunme the truth of
all well-pleaded material facts and all inferences that can be
drawn fromthem Rossaki v. Nus Corp., 116 M. App. 11, 18 (1997);
Society of Am Foresters v. Renewabl e Natural Resources Found., 114
M. App. 224, 232 (1997); Sims v. Constantine, 113 M. App. 291,
294 (1997). The grant of a notion to dismss is proper if the
conplaint does not disclose, on its face, a legally sufficient
cause of action. Rossaki, 116 Ml. App. at 18; Society of Am
Foresters, 114 Md. App. at 232; Simms, 113 Md. App. at 294. The
conpl aint need not specify with mnute particularity that which
ultimately need be proved; rather, it is enough that the conpl aint

state with reasonable certainty the cause of action. Simms, 113
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Ml. App. at 295. Wen reviewing the grant of a notion to dism ss,
we nust determ ne whether the trial court was legally correct in
determning that the conplaint did not set forth a legally

sufficient cause of action. Rossaki, 116 Md. App. at 18.

DI SCUSSI ON

In this case, essentially we are asked to deci de whet her the
FLSA may be applied to a unit of the state governnment and enforced
in state court. For some years followng the Suprene Court’s
decision in Garcia v. San Antonio Metro. Transit Auth., 469 U S

528 (1985) (subjecting a local government to the FLSA), such

application was, for t he nost part, constitutionally
uncontroverted. In a recent line of cases culmnating in Printz v.
United States, = US |, 117 S. . 2365 (1997), however, the

Suprene Court has inposed |imts, either through the Comrerce
Clause or the Tenth and Eleventh Amendnents, on the power of
Congress to enact legislation that affects state and | ocal
governnments. See, e.g., Semnole Tribe of Florida v. Florida, 517
U.S. 44 (1996) (El eventh Amendnent); United States v. Lopez, 514
U S 549 (1995) (Comrerce C ause); New York v. United States, 505
US 144 (1992) (Tenth Anendnent). These cases recogni ze that
state sovereignty is a valued and well-settled concept in the | aw,
yet do not specifically overrule Garcia. It is the conflict

bet ween state sovereign imunity and Congress’s desire to regul ate
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wages and work hours pursuant to its powers under the Commerce
Cl ause that has created the quagmre of conflicting interests into

which this case falls.

Appel  ants and am cus argue that, pursuant to the Suprenacy
Cl ause of the United States Constitution, the FLSA precludes the
State's, i.e., appellee s, comon-|aw defense of sovereign i mmunity
and, therefore, the circuit court erred when it declined to
consider the FLSA clains. Appellee counters, asserting that the
circuit court properly held that the State’s common-| aw soverei gn
immunity bars appellants’ FLSA clainms in State court because the
Comrerce C ause, the source of power behind the enactnent of the
FLSA, is insufficient constitutional authority to abrogate state
sovereign immunity. Despite the inperative interest of state
sovereign imunity, we agree with appellants.

Nei t her appellants nor appellee contest that the United States
Congress expressly intended for the FLSA to apply to state
enpl oyers. The m ni num wage and overtine provisions of the FLSA
apply to any “[e]nployer.” 29 U S C. 88 206 and 207. The
definition of “enployer” includes a “public agency.” 29 U S. C
8§ 203(d). “Public agency” is defined to include “the governnent of

a State.” 29 U S.C 8§ 203(x). Further, a covered “enpl oyee”
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includes, wth certain exceptions not applicable here, any
i ndi vidual enployed by a State.” 29 U S.C. 8 203 (e)(2)(c).
The Supremacy Cause? of the United States Constitution
provi des:
The Constitution, and the Laws of the
United States which shall be nmade in pursuance
thereof; and all Treaties nmade, or which shall
be made, under the Authority of the United
States, shall be the suprene Law of the Land;
and the Judges in every State shall be bound
t hereby, any Thing in the Constitution or Laws
of any State to the Contrary notw t hstandi ng.
US Const. art. VI, cl. 2 (enphasis added). By its ternms, the
Supremacy C ause speaks directly to state judges, who “shall be
bound” (1) to recognize the supremacy of federal law, I|ike the
FLSA, and (2) to resolve any conflicts between state and federal
law in favor of federal law. The Suprene Court, in a unani nbus
decision, has stated that “[f]ederal |law is enforceable in state
courts . . . because the Constitution and | aws passed pursuant to
it are as nuch law in the States as |laws passed by the state
| egislature.” Howett v. Rose, 496 U S. 356, 367 (1990). “State

courts nust interpret and enforce faithfully the ‘suprene Law of

2t is suggested at pages 13 and 14 of appellee’'s brief that
appel  ants’ argunent before the circuit court was not based on the
Supremacy C ause, nor was the court’s opinion bottoned on that
constitutional provision; therefore, the issue is not preserved.
Mb. RuLE 8-131. The core issue before us is whether federal or
state law takes priority in the instant controversy. The Suprenacy
Cl ause is necessarily inplicated in the resolution of that issue
irrespective of whether it was expressly invoked by the parties or
the trial court.
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the Land’ and their decisions are subject to review by [the
Suprene] Court.” MKesson Corp. v. Dvision of Al coholic Beverages
& Tobacco, 496 U. S. 18, 29 (1990).

| ndeed, the duty of state judges to apply federal law is
i nherent in our nation’s constitutional systemof governnment. See,
e.g., Testa v. Katt, 330 U S. 386, 389-90 (1947); Martin v.
Hunter’s Lessee, 14 U. S. 304, 340 (1816). Consequent |y, when
Congress acts within its enunerated powers to create a federa
cause of action that inposes liability on the states, state courts
of general jurisdiction may not refuse to hear the federal claim
See id. (reversing a state court’s refusal to enforce the double
damage provisions of the Emergency Price Control Act).

The State’s assertion of sovereign inmunity in this case does
not alter the duty of the State court to enforce federal |aw that
inposes liability on the states when that |aw has been validly
enacted pursuant to Congress’s enunerated powers. Not abl y, the
Howl ett Court nmade clear that a state may not refuse to hear a
federal cause of action by relying upon state | aw based sovereign
immunity or by claimng a lack of jurisdiction due to sovereign
immunity. Howlett, 496 U S. at 378-83.

In How ett, the Court was asked to deci de whet her conmon-| aw
sovereign immnity was available to a state school board to

preclude a claimunder 42 U S. C. § 1983.°% The state court had

342 U.S.C. § 1983 creates a renedy for violations of rights
(continued. . .)
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di sm ssed the lawsuit on grounds that the school board, as an arm
of the state, had not waived its sovereign inmmunity in 8§ 1983
cases. The Suprene Court noted that the dismssal in state court
raised concern that the state may be evading federal |aw and
di scri mnating agai nst federal causes of action. The Suprene Court
held that state common-law i mmunity could not defeat a cl ai munder
a federal statute:

Federal law is enforceable in state courts not

because Congress has determ ned that federal

courts would otherwi se be burdened or that

state courts mght provide a nore conveni ent

f orum —al t hough both m ght well be true —but

because the Constitution and |aw passed

pursuant to it are as nuch laws in the States

as | aws passed by the state |egislature.
Howl ett, 496 U S. at 367. Accordingly, a state may refuse to

enforce a federal statute against a state agency under very limted

circunstances. See id. at 369-72. “A state court may not deny a
federal right, when the parties are properly before it, in the
absence of a ‘valid excuse.’”” Id. at 369 (quoting Douglas v. New

York, NH & HR Co., 279 U S. 377 (1929)). An excuse that is
“inconsistent with or violates federal lawis not a valid excuse.”
How ett, 496 U S. at 371. “Wen Congress, in the exertion of the

power confided to it by the Constitution, adopted the act, it spoke

3(...continued)
commtted by persons acting under the color of state law. How ett,
496 U.S. at 358,
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for all the people and all the States and thereby established a
policy for all.” Id.

Relying on Oaxen v. Gty of Independence, 445 U.S. 622 (1980),
and Martinez v. California, 444 U.S. 277 (1980), the Howl ett Court
expressly held that state common-law immunity is elimnated by acts
of Congress in which Congress expressly nmakes the states |iable.
Howl ett, 496 U S. at 376. 1In that regard, the Court reasoned that,

as to persons that Congress subjected to
liability, individual States may not exenpt
such persons fromfederal liability by relying
on their own comon-|law heritage. |If we were
to uphold the immunity claimin this case
every state woul d have the sane opportunity to
extend the mantle of sovereign imunity to
“persons” who would otherwi se be subject to
8§ 1983 liability. States would then be free
to nullify for their own people the
| egi sl ati ve decisions that Congress has nade
on behalf of all the people.
ld. at 383.

Simlarly, in Mkesson Corp. v. Division of Alcoholic
Beverages & Tobacco, 496 U.S. 18 (1990), and Reich v. Collins, 513
U S 106 (1994), the Supreme Court held that, when states coll ect
taxes in violation of federal |aw, an assertion of state sovereign
imunity does not bar a claimfor retroactive nonetary relief in
state court. Specifically, the Court in Mkesson held that the Due
Process Ol ause required that the state, which had coll ected taxes

in violation of the Comrerce O ause, provide a retroactive nonetary

remedy. Further, as indicated supra, the Court explained that, to
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secure “national uniformty” of federal l|law, state courts “nust
interpret and enforce faithfully the ‘suprene |aw of the land.’”
McKesson, 496 U.S. at 29. 1In Reich, the Court held that

a denial by a state court of a recovery of

taxes exacted a violation of the laws or

Constitution  of the United States by

conpulsion is itself in contravention of the

Fourteenth Anmendnent . . . the sovereign

immunity States traditionally enjoy in their

own courts notw t hstandi ng.
Reich, 513 U S. at 109-10. 1In so holding, the Court contrasted the
state’s anenability to suit in state court, notw thstanding an
assertion of sovereign inmmunity, to the Eleventh Anmendnent bar
agai nst suits for tax refunds in federal court. 1d. at 110.

In Hlton v. South Carolina Pub. Rys. Conmmin, 502 US. 197
(1991), the Suprenme Court held, as it had in Howett, that the
Supremacy O ause requires that federal |aw be enforced in all state
courts and that federal |aw supersede any state laws that interfere
with the federal law. In Hlton, a six-to-two decision wth one
justice not participating, the Court exam ned whether the State
Public Railways Comm ssion could be sued in state court for a
Federal Enployer’s Liability Act (FELA) claim when the El eventh
Amendnent has provided the states with protection against FELA
suits in federal courts. First, the Court observed that the notion
of symmetry of state imunity fromliability, that is, imunity in

both state and federal courts, had many comendabl e aspects.

Neverthel ess, the Court was not persuaded to grant immnity in
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state court based solely on the positive aspects of symetry with
El eventh Amendnent immunity. Rather, it focused on stare decisis
and on the fact that the Court for twenty-eight vyears had
interpreted the FELA to include «clains against state-owned
railroads. Additionally, in Wlch v. Texas Dept. of H ghways &
Pub. Transp., 483 U S. 468 (1987), the Court had held that the
El eventh Amrendnent did not void state imunity in federal court for
Jones Act clains. Because of the Welch decision and the fact that
t he Jones Act incorporated the FELA renedial schene, the plaintiffs
in Hlton dismssed the federal action and filed in state court.
Accordingly, the Court adhered to its precedent that states were
liable for FELA clains while noting that the Wl ch decision did not
addr ess

the nost vital consideration of our decision

today, which is that to confer immunity from

state-court suit would strip all FELA and

Jones Act protection fromworkers enpl oyed by

the States|.]
Hlton, 502 U S at 203. Because the FELA inposed liability on the
states, the Court concluded that the Supremacy O ause nade it fully
enforceabl e against the states in state courts. The H lton opinion
did not specifically discuss the conflict between the Supremacy
Cl ause and state sovereign immunity, but it cited Howett in

support of its conclusion that the federal |aw should be enforced

in state court. Nei ther Howl ett nor Hilton has been overrul ed by
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the Supreme Court, and we believe they, along with other cases to
be cited infra, control the decision in this case.

I n Jacoby v. Arkansas Dep’t of Education, 962 S.W2d 773 (Ark.
1998), the Suprene Court of Arkansas consi dered the sane issue and
reached the sane conclusion as we do in the instant case. There,
the court, relying heavily on Hlton and How ett, held that the
El event h Arendnent poses no bar to the assertion of FLSA clains in
state court and that, under the Supremacy C ause, the state is not
immune fromsuit in state court for clains under the FLSA. In so
hol ding, the court noted that it did “not deem the fact that
Semnole Tribe v. Florida, [517 U S. 44 (1996)] has struck down
state liability for FLSA clains in federal courts as determ native
of state liability inits owm courts.” Jacoby, 962 S.W2d at 777.
Further, the court stated:

The FLSA remains valid |aw protecting

enpl oyees and enpowering them to enforce

clains for unpaid wages. This |l aw remains the

| aw t hroughout the |and, and state sovereign

i mmunity cannot inpede it.
| d; see also WIson-Jones v. Caviness, 99 F.3d 203, 211 (6th G
1996) (stating in dicta that “State enployees may sue in state
court for noney damages under the FLSA, and a state court would be
obligated by the Suprenmacy Cl ause to enforce federal |aw’).

Noting a policy reason in support of its conclusion, the

Jacoby court opined:

There is, of cour se, a uniformty
consideration inherent in the principle of
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suprene |aw of the | and. If the matter is

left to the individual states to determ ne

whet her the state sovereign inmunity offers

state enployees sufficient protection, the

result may well be a patchwork quilt of FLSA

enforcenment with sonme state courts permtting

FLSA cl ai ns agai nst state enpl oyers and ot her

state courts declining to do so.
Jacoby, 962 S.W2d at 777. The court in Jacoby also noted that
several state appellate courts have not been persuaded that the
Supremacy O ause preenpts the imunity of a state sovereign agai nst
suit inits ow courts.* Those cases, however, as noted in Jacoby,
wer e deci ded before Hlton and How ett.

The Jacoby court also did not find persuasive “sonme amnbi guous
| anguage in the Sem nole Tribe opinion concerning ‘unconsenting
states’ [that] has been seized upon as support for the proposition
that state consent is a prerequisite to state liability inits own
courts for violation of a federal right.” Jacoby, 962 S.W2d at
778 (citing Carlos WManuel Vazquez, Wat |Is Eleventh Amendnent

l munity? 106 Yale L.J. 1683, 1717 (1997). The court also was

4Jacoby, 962 S.W2d at 777 (citing Mrris v. Mssachusetts
Maritime Acadeny, 409 Mass. 179, 565 N E 2d 422 (1991); Lyons v.
Texas A & M Univ., 545 S . W2d 56 (Tex.C v.App. 14 Dist.1977);
Mossman v. Donahey, 46 Chio St.2d 1, 346 N E 2d 305 (1976); Weppler
v. School Bd., 311 So.2d 409 (Fla.App. 3 Dist.1975); Board of
Commirs v. Splendour Shipping & Ent. Co., 255 So.2d 869 (La.App. 4
Cr. 1972); Goss v. Washington State Ferries, 59 Wash. 2d 241, 367
P.2d 600 (1961); Maloney v. New York, 3 N Y.2d 356, 165 N.Y.S. 2d
465, 144 N E. 2d 364 (1957)). Anmong those cases, Jacoby also cited
a Maryland case, Wdgeon v. Eastern Shore Hosp., 300 M. 520
(1984). A review of that case, however, reveals that it does not
stand for the proposition that state sovereign immunity cannot be
preenpted by the Suprenmacy C ause.
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unper suaded by one-sentence dictumin Hess v. Port Authority Trans-
Hudson Corp., 513 U S. 30 (1994), that the Eleventh Anendnent
shields states from suit in federal court “leaving parties with
clainms against a State . . . if the State permts, in the State’s
own tribunals.” Hess, 513 U S. at 39 (enphasis added). The court
stated that the genesis of that |ine of reasoning was in Hans v.
Louisiana, 134 U S. 1 (1890), and the Court’s allusion in that 108-
year-old case to the principle that a sovereign cannot be sued in
its own courts without its consent. Hans, 134 U S. at 17. The
Jacoby court “viewed] such passing references, and even the
| anguage i n Hans, as inconsequential when confronted with the ful

analysis of Hilton, bolstered by Howl ett, where the issue of the

Supremacy Cl ause was net head-on.” W agree.

B

Appel lants also rely on Garcia v. San Antonio Metro. Transit
Auth., 469 U S. 528 (1985), for the proposition that the FLSA may
be enforced in a state court action by a private party against a
state entity. Garcia exam ned whet her the Conmmerce C ause of the
United States Constitution “enpower[ed] Congress to enforce the
m ni mum wage and overtine provisions of the FLSA against the States

.” Garcia, 469 U S. at 530. After extensive analysis, the
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Court held unequivocally that Congress was so enpowered, despite
federal i sm obj ecti ons.

By contrast, appellee cites Semnole Tribe v. Florida, 517
US 44 (1996), for the proposition that Congress |acks the
authority to abrogate state sovereign inmmunity in state court when
acting pursuant to its Commerce O ause powers. As indicated by our
previ ous di scussion of How ett and H Iton, and now Garcia, we are
not persuaded by appellee’s position. In Seminole Tribe, the
Suprene Court held that Congress |acked authority, wunder the
Comerce O ause, to abrogate the sovereign immunity given to the
states pursuant to the Eleventh Amendnent of the United States
Constitution. Semnole Tribe, 116 S. C. at 1131. Appel | ant s
concede that Semnole Tribe' s hol ding has been consistently applied
to bar FLSA clains against the states in federal court. The court
bel ow recognized that the El eventh Anmendnent itself was
i napplicable to state courts, yet it reasoned, based on Sem nole
Tribe, that El eventh Anendnent jurisprudence was informative in any
state sovereign imunity analysis. Accordingly, the |ower court
found that “the Commerce C ause of the constitution does not give
Congress the authority to abrogate conmmon-law state sovereign
immunity” in state court. The trial court’s conclusion was in
error.

Besides Sem nole Tribe, the trial court and appellee rely on

several trial court cases fromother jurisdictions to support the
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proposition that Congress |acked sufficient authority, pursuant to
its Comrerce O ause powers, to abrogate state sovereign immunity in
state court. See CGerman v. Wsconsin Dept. of Transp., Case No.
96- CVv-1261 at 5, n.5 (Ws. CGr. C. Mr. 8, 1997) (“It would be
anomal ous if the ‘States’ rights’ justices who authored Sem nol e
Tri be, and who had vigorously dissented in Garcia, acted to uphold
[the] States’ Eleventh Amendnent immunity from suit but, at the
sanme time, affirmed congressional authority to overcone a state’s
own sovereign imunity under its state constitution.”); Al den v.
State of Maine, Gvil No. CV-96-751 (Me. Super. C. July 21, 1997).
Prelimnarily, we note that these trial court decisions are not
Maryl and cases and are not binding precedent on any court.
Furthernmore, Alden is on appeal to the Suprene Court of Maine.
Al den v. Maine, No. CUM 97-446.°
Neverthel ess, the trial court held that,

[ s]ince Congress has not abrogated the State’s

El event h Arendnent sovereign immunity under an

appropriate exerci se of congr essi onal

authority, it logically follows that neither

has Congress altered the State’s common-|aw

sovereign immnity wth respect to a FLSA

claim

In so holding, the Crcuit Court for Baltinore Cty reasoned that

Garcia was no longer viable authority, thereby preenptively

°nits brief, appellee also cites trial court decisions, one
from New Jersey and the other from New Mexi co. Both are on appeal
in their respective states. Wittington v. State of Mexico Dep’'t
of Safety, No. 19-065; Allen v. Fauver, No. A-395-97T5

(N.J. App. Div.).
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overturning Suprene Court precedent even though the Suprene Court
has not overruled its decision in Garcia.

Appel | ee argues, as the trial court concluded, that Garcia is
no | onger good law. For that proposition appellee relies heavily
on Printz v. United States, 117 S. C. 2365 (1997), New York v.
United States, 505 U S. 144 (1992), and Sem nole Tribe. Appellee’'s
position essentially is flawed as those cases do not overrule
Garcia, which directly applies in this case. Therefore, we agree
with appellants’ contention that the trial court’s decision to
di sregard the Suprene Court precedent of Garcia was in error. The
Suprene Court has clearly directed that,

[i]f a precedent of this Court has direct
application in a case, yet appears to rest on
reasons rejected in sonme other Iline of
deci sions, the Court of Appeals should follow
the case which directly controls, leaving to
[the U S. Suprene Court] the prerogative of
overruling its own deci sions.
Rodri guez de Quijas v. Shearson/ Anerican Express, Inc., 490 U S
477, 484 (1989).

In West v. Anne Arundel County, 137 F.3d 752, 760 (4th G
Md. 1998), the Fourth GCircuit recently rejected appellee’s
argunent. There, the court held, as we observe here, that neither
Printz nor New York purports to overrule Garcia. The court also
noted that, in a case decided the same termas Printz, the Suprene

Court was presented with an opportunity particularly suited to

overruling Garcia and it did not. Rat her, it enforced the FLSA
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against a |local governnment agency wthout addressing the
constitutional question. See Wst, 137 F.3d at 760 (citing Auer v.
Robbins, 519 U S. 452, | 117 S.Ct. 905, 909 (1997)). Finally,
the court enphasized that “lower federal courts have repeatedly
been warned about the inpropriety of preenptively overturning
Suprene Court precedent” as the |ower court did with Garcia in the
i nstant case. See West, 137 F.3d at 760 (citing e.g., Agostini v.
Felton, 117 S. . 1997, 2017 (1997)).

Appel | ee al so argues that, even if Congress had the authority
to abrogate state immunity, the FLSA may not be applied to the
states because it is contrary to the Tenth Anendnent. Thi s
argunment arises from appellee’s interpretation of Sem nole Tribe
that the Suprenme Court has retreated from the idea that federa
i ntrusion upon the states’ sovereign immnity is constitutionally
permssible. In Garcia, though, the Court held that nothing in the
“overtine and m ni mumwage requi renments of the FLSA is destructive
of state sovereignty or violative of any constitutional provision.”
Garcia, 469 U. S at 554. Therefore, in light of Garcia s continued
viability, we disagree with appell ee.

Under Agostini, Rodgriguez, and West, no court other than the
Suprene Court can overrule Garcia and find that the FLSA does not
apply to state entities in state court. Yet, the circuit court

effectively overruled Garcia based on the court’s own readi ng of



- 22 .
Sem nole Tribe. Accordingly, we hold that the circuit court erred

in granting appellee’s notion to dism ss.

Appel l ants  next assert t hat the Eleventh Amendnent
constitutionally bars suit against a state in federal court but is
i napplicable to suits against a state in state court. They
concede, therefore, that dism ssal of the original action by the
federal district court was proper under the El eventh Amendnent but
argue that the dism ssal does not affect the subsequent action in
the instant case filed in the Grcuit Court for Baltinore Gty. W
agree with appell ants.

The El eventh Anmendnent provides: "The Judicial power of the
United States shall not be construed to extend to any suit in |aw
or equity, commenced or prosecuted agai nst one of the United States
by Citizens of another State, or by Ctizens or Subjects of any
Foreign State.” U S. ConsT. anmend. XI. A partial basis for this
argunent comes fromthe Suprene Court's statenent that "as we have
stated on nmany occasions, 'the El eventh Anendnent does not apply in

state courts.'" Hlton, 502 U S. at 204-05.° The Court of Appeals

6See also WIl v. Mchigan Dep't of State Police, 491 U S. 58,
63-64 (1989) ("the Eleventh Anmendnent does not apply to state
courts"); Maine v. Thiboutot, 448 U. S. 1, 9 n.7 (1980) (stating
that an action brought in state court does not present an El eventh
Amendnent question because the Amendnent only restrains the power
of the federal judiciary).
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of Maryland reached a simlar conclusion in Wdgeon v. Eastern
Shore Hosp., 300 Md. 520 (1984). There, the Court stated that an
“El eventh Amendnent argunment attacks the jurisdiction of the
federal court under the United States Constitution.” Wdgeon, 300
Md. at 537 (enphasis added).

Furthernore, the I|anguage of Article 111 also supports
appel l ants' argunent that the El eventh Anendnent is applicable to
state sovereign imunity only in federal courts. The phrase in
Article Il1l, "Judicial power of the United States," created the
federal judiciary, and the El eventh Anendnent | anguage descri bi ng
the courts whose jurisdiction is affected by the Amendnment is
identical. The El eventh Anendnent addresses the susceptibility of
a state to suit in federal court, not the general inmmunity of a
state fromprivate suit. Therefore, we hold that the trial court
erred by applying El eventh Anendnent inmmunity of a state fromsuit
in federal court to the question of state sovereign immunity in
state court.

Despite the apparent prohibition of the El eventh Arendnent's
applicability in state courts, the |ower court and appell ee heavily
rely on the Supreme Court's decision in Semnole Tribe for the
proposition that the El eventh Arendnent reflects a broad principle
of immunity and not only a Ilimtation of federal «court
jurisdiction. In Sem nole Tribe, though, the Suprene Court

addressed the abrogation of state sovereign immunity in federa
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courts and recognized that federal suits against states wthout
their consent were not contenplated by the Constitution's
establi shnment of federal judicial power. See Sem nole Tribe, 517
US at 54. The Court stated that "[i]t was wel|l established .

that the Eleventh Anmendnent stood for the constitutional
principle that state sovereign imunity limted the federal courts
jurisdiction under Article I'll." 1d. at 63. The Suprene Court's
broad language in Semnole Tribe supports the assertion that
Congress cannot use Article | to expand the scope of the federal
courts' Article Ill jurisdiction. It does not support, however
appel l ee's argunent that the Court intended to bar a suit against
a state in state court wunder the coverage of the El eventh
Amendnent .

Subsequent to both Seminole Tribe and the circuit court's
menor andum opi nion in this case, the Suprenme Court of Arkansas, in
Jacoby, al so addressed the applicability of the El eventh Amendnent
to a state court action involving potential state liability under
the FLSA The court, noting that the U S. Suprenme Court
"enmphatically" had stated in Hlton that the Eleventh Amendnent
does not apply to state courts, concluded as foll ows:

We deemit well nigh inpossible, in the face
of this clear statenent, for this court to
accept the . . . argunment that the Eleventh
Amendrent provides imunity in state courts as
wel | . W hold that the Eleventh Amendnent
does not grant states immunity in their own

courts, as the Court's pronouncenment in Hilton
makes abundantly clear. W reiterate that by
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its owm ternms the Eleventh Anmendment is
limted to the judicial power of the United
St at es.
Jacoby, 962 S.W2d at 775. W agree with the Suprene Court of
Arkansas’s concl usion that the El eventh Anmendnent only applies to
state sovereign immnity in federal court.

Appel l ee and the lower court msconstrue Sem nole Tribe as
affecting state sovereign imunity in state court actions when it
actually was a reinforcenent of a state's right not to be sued in
federal courts without its consent. The circuit court reasoned
that if Congress is barred from use of the Comerce C ause to
abrogate state sovereign immnity in federal court, then this sane
authority upon which the FLSA was enacted may not serve as the
basis for abrogation of state imunity in its own courts. \Whether
Congress has insufficient authority to abrogate imunity conferred
by the El eventh Anendnent is irrelevant to the abrogation of state
common-law i mmunity in state court for an FLSA claimwhen, as in
this case, the Suprene Court specifically has held that the FLSA
applies to the states. Semnole Tribe neither overruled Garcia,
nor repudiated the prior law from Hlton regarding the
i napplicability of the El eventh Arendnent to state court actions.
We conclude, therefore, that the trial court erred in its
application of Semnole Tribe because Congress's inability to
abrogate state sovereign immunity in federal court wunder its

Comerce Clause authority is not determnative of Congress's
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ability to abrogate state common-|law sovereign immunity in state
court.

The trial court also based its conclusion on the decisions of
two trial courts in Maine and Wsconsin that held that Congress did
not have power under the Comerce Clause to abrogate state
sovereign inmunity in state court. See Alden v. Miine, Cvil No.
CV-96-751 (Me. Sup. C. July 21, 1997); German v. Wsconsin Dep’'t
of Transp., No. 96-CV-1261 (Ws. Cr. . Mar. 8, 1997). In light
of the recent decision of the Suprene Court of Arkansas in Jacoby
and U. S. Suprene Court authority cited therein, we find the two
trial court decisions relied on by the court below to be
unper suasi ve. In Jacoby, the court found that the U S. Suprene
Court’s decision in Semnole Tribe that Congress could not use the
Commerce C ause to abrogate state sovereign imunity in federa
court was not determnative of the state’s immunity in state court.
See Jacoby, 962 S.W2d at 777. As discussed supra, the court
reasoned, citing the Suprene Court decisions in Hlton and How ett
for support, that Congress’s authority to enforce the FLSA right in
state court was intact because the Supremacy O ause, as the suprene
| aw of the | and, trunped state commn-|aw sovereign inmunity. See
id. at 778. As a result, we find unpersuasive appellee’s argunent
that equal treatnent of Eleventh Amendnent immunity and state
sovereign imMmunity is consistent with Suprene Court jurisprudence.

The circuit court, therefore, erred by failing to apply binding
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Suprenme Court precedent holding that Eleventh Amendnent inmunity
and state common-law i Mmunity are not synonynous.

In Hlton, the Court anal yzed whether a state could be sued in
state court for a FELA claim It ruled that the Supremacy O ause
made the FELA fully enforceable in state court because the statute
had consistently been construed as inposing liability on the
st at es. Wil e recognizing that symetry regarding liability in
state and federal courts “has nuch to comend it,” it does not
“override just expectations which thenselves rest upon the
predictability and order of stare decisis.” 1d. at 206. In other
words, as long as the Suprene Court does not overrule Garcia, stare
decisis takes precedence over any desire for symetry between
federal and state liability and, therefore, the FLSA applies to the
states as did the FELA in Hilton.

Al so, because of the Suprenme Court’s ruling in Howett, we
find no persuasive basis in the symretry argunent propounded by
appellee. In Howett, the Court stated that the individual states
may not rely on state common-|aw sovereign immunity to exenpt from
federal liability persons whom Congress subjected to liability.
See How ett, 496 U S. at 382. Instead, the symmetry of application
of federal |aw anbng the states takes precedence because w thout
it, “[s]tates would then be free to nullify for their own people
the | egislative decisions that Congress has made on behal f of al

the People.” 1d. The trial court’s decision in the instant case
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to apply Eleventh Anmendnent principles to state comon-I|aw
i Mmunity, though commendable in its desire to achieve symetry, was
not rational because Hlton, Howett, and Garcia continue to be
vi abl e and nandate that stare decisis be used to apply the FLSA to
the states.

| ndeed, it nakes sense to allow FLSA clainms in state court,
despite the defense of state sovereign imunity, while the sane
FLSA claimis barred in federal court pursuant to the Eleventh
Amendrment. The power of the Comrerce C ause, as one part of the
Constitution, should not give rise to a federal statute that
abrogates another portion, i.e., the Eleventh Anendnent, of the
very sanme Constitution. On the other hand, the Supremacy C ause

clearly allows properly enacted federal |aw to supersede state | aw.

Finally, the circuit court asserted that rights for state
enpl oyees created by the FLSA could be enforced through the state
adm ni strative grievance process.’ At oral argunent before us,
when asked about the adequacy of the State grievance procedure,
appel | ee’ s counsel responded that appellants could “bring it to the
attention of the Departnent of Labor and have [then] sue the State

of Maryland in federal court.” Appellants responded to the sane

Al t hough appel | ants’ and appellee’s briefs are devoid of any
mention of this issue, am cus addresses the point in the body of
its brief.
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inquiry, asserting that the Supremacy C ause would not require a
court of limted jurisdiction to hear “cases of a type it woul d not
ordinarily hear, but the circuit court being a court of genera
jurisdiction . . . being adequate for the job.” W are not
satisfied that the adequacy of the State grievance procedure,
i ncluding perm ssible appeals, has been sufficiently devel oped,
either in the briefs of the parties or oral argunment, to allow this
Court to give the issue proper consideration. To the extent that
the issue has been raised and discussed (particularly in view of
the significance accorded it by the circuit court), we shall
endeavor to address the matter. W hasten to add, however, that
t he adequacy of the State adm nistrative renedy is ancillary only
and is not dispositive of the central issue, i.e., whether state
sovereign imunity is preenpted by federal law, specifically the
FLSA.

In light of our previous discussion on the Supremacy C ause
and the FLSA' s express extension of liability over the states, we
conclude that the State’s admnistrative grievance process is
preenpted so far as it is inconsistent with properly enacted
federal | aw See, e.g., Felder v. Casey, 487 U S. 131 (1988)
(holding that a Wsconsin notice-of-claimstatute did not apply to
federal civil rights actions brought in state court under 42 U S. C
8§ 1983 because the notice-of-claimrequirenents were preenpted as

i nconsistent with federal |aw).
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The grievance process is inconsistent with the FLSA in many
ways. The FLSA provides for |iquidated danages and attorney’ s fees
(29 U S. C 8§ 216(b)), whereas the grievance process renedi es as set
forth in Mb. CooeE, STATE PERS. & PEns. (SP&P), 8§ 12-402, do not provide
for such renedies. Additionally, the limtations period for
asserting a claimthrough the adm nistrative grievance process is
twenty days, SP&P § 12-203, whereas, the FLSA provides for a two-
year statute of Ilimtations. 29 U S C § 255. In that regard, the
Fel der opinion stated that,

where state courts entertain a federally
created cause of action, the “federal right
cannot be defeated by the fornms of |ocal
practice . . . .” Under the Suprenacy C ause
of the Federal Constitution, “[t]he relative
inportance to the State of its own law is not
material when there is a conflict with a valid
federal law,” for *“any state |aw, however
clearly within a State’s acknow edged power,

which interferes with or 1is contrary to
federal law, nust yield.”

Fel der, 487 U.S. at 138 (enphasis added).

CONCLUSI ON

The wei ght of authority favors appellants in this matter. The
FLSA may be enforced agai nst appellee, the State enployer, only in
State court and is viable by virtue of the Supremacy C ause.
Nevert hel ess, we do not view our holding today as supporting the
notion that Congress has unlimted authority under the Commerce
Clause to require state courts to enforce federal rights against a

state governnent. The plain |anguage of the FLSA and the clear
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weight of U S. Suprene Court authority, however, lead us to
conclude that the FLSA remains viable and that its enforcenent in

state court has not been forecl osed.

JUDGMENT OF THE CIRCU T COURT
FOR BALTI MORE CI TY REVERSED
CASE REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON

COSTS TO BE PAI D BY APPELLEE



