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Janmes Tyrece Bussie appeals his conviction by a jury in the
Crcuit Court for Prince George's County of assault with intent to
di sable, malicious shooting, use of a handgun in a crime of
vi ol ence, possession of cocaine, and possession of nmarijuana.
Appellant was acquitted of assault wth intent to avoid
apprehensi on, attenpted murder, and assault with intent to nurder.
On 17 June 1996, the court sentenced M. Bussie as follows: ten
years for the assault with intent to disable charge!; five years
w thout parole for the handgun violation, to be served
consecutively with the assault sentence; three years, to be served
concurrently with the handgun sentence, for the cocai ne count; and,
one year, to be served concurrently with the handgun sentence, for
marij uana possessi on. Appellant clainms that the trial court's
denial of his notion? to sever the drug charges® fromthe assault-
rel ated charges* was reversible error. Alternatively, he assigns

error to the failure of the trial judge to give a self-defense

! The malicious shooting conviction nmerged into the assault
conviction for sentencing purposes.

2 Appellant filed a notion to sever each of the charges from
the others. At a hearing on the issue, appellant nerely argued for
severance of the assault-related charges fromthe drug charges.

3 The "drug charges" include m sdenmeanor counts of possession
of cocai ne and possession of marijuana.

4 The "assault charges" include assault with intent to
di sabl e, malicious shooting, use of a handgun in the conm ssion of
a crime of violence, assault with intent to avoid apprehension
attenpted nurder, and assault with intent to nurder.



i nstruction. We shall reverse and renmand the convictions on the

assault charges and affirmthe convictions on the drug charges.

| SSUES
M. Bussie presents several issues for our review. W have

restructured those issues below in order to facilitate our
anal ysi s.

. \Whether the trial judge erred by failing

to sever the trial of the assault charges from

the trial of the drug-rel ated charges.

1. Whether, as a mtter of law, this

m sj oi nder requires reversal of appellant's

drug convi ctions.

[T, Whet her, as a matter of law, this

m sjoi nder requires reversal of appellant's

assault convictions.

V. Wiether the trial judge's refusal to give

a sel f - def ense instruction anount ed to
reversible error.

EACTS
On 23 August 1995, at approximately 9 p.m, in a fast food
restaurant |ocated in Lanham Maryland, a nelee occurred that
culmnated in the non-fatal shooting of Joseph Bush and appellant's
arrest. M. Bush, a sizeable man, was not an ordi nary bystander.
Testinony received by the trial court indicated that M. Bush was
an active participant in, and possible instigator of, the

altercation. Alnost every factual issue was disputed at trial



i ncl udi ng who owned and produced the gun enployed to shoot M.
Bush. Both appellant and M. Bush concede that after soneone
produced the handgun, they battled for control of it, and M. Bush
was shot tw ce. Appel l ant, after the shooting, fled the scene.
M. Bussie was arrested at a gasoline station |ocated approxi mately
fifty yards fromthe restaurant and approximately fifteen m nutes
after the shooting. That arrest was effected with the assistance
of the restaurant's security guard. Subsequent to police
apprehension, appellant was searched incident to his arrest.
During that search, the police discovered small quantities of
mar i j uana and cocai ne. Apparently the drugs were not a cause of,
nor an issue in, the Lanham fast food fracas.

Appellant filed a witten pre-trial notion to sever the
various counts wi thout elucidating the reasons for that notion. At
a hearing on the matter, however, appellant's counsel argued that

the drugs had nothing to do with the ori ginal

altercation. There was a nelee inside the
restaurant . . . [bJut drugs were not the
cause . . . . So when the jury sees a

m sdenmeanor count of cocai ne possession and a
m sdeneanor of marijuana possession at the

tail end of this case -- and felony drug
counts are not part of this case, the anmounts
in question are so small. But when they see

those two they are likely to conclude the
inpermssible inference that because he's
guilty of one kind of crine he, therefore, is
nmore likely to be guilty of another kind of
crinme. And to avoid that inpermssible
i nference we suggest the counts be severed to
avoid the prejudice to the Defendant.

In retort, the State plainly contended that the drugs were



di scovered incident to the arrest for assault and, therefore, the
two categories of charges were sufficiently |inked |ogically,
t her eby warranting joi nder.

Appel l ant was tried on 3 April 1996. The vast majority of the
evi dence produced at the trial concerned the shooting and the
handgun. The State al so produced sufficient evidence of the drug
possessi on charges to garner a conviction.® During all phases of
the trial, appellant ignored the drug charges. |In fact, appellant
failed to proffer any theory, or evidence in support thereof, that
could serve as a defense to the drug possession charges.
Essentially, appellant failed to counter the State's evidence of
drug possession in any way. Utimtely, appellant took the stand
and admtted to having the drugs at the tinme of his arrest.

Both the prosecution and defense produced sufficient
evi dence of appellant's self-defense claimto warrant instructing
the jury in that regard.® The trial judge, w thout explanation,
failed to instruct the jury as to the | aw of perfect or inperfect

sel f-defense. Defense counsel properly excepted to that failure on

> In fact, appellant does not argue that the evidence of the
drug charges was insufficient to sustain his conviction. He,
instead, solely assigns error in his drug trial to the judge's
failure to sever those charges fromthe assault charges.

6 We shall not here specify the evidence supporting
appellant's self-defense claim The State, in its brief, admts
that "Bussie was correct that, when this case was submtted to the
jury, the court should have instructed about self-defense." The
State, therefore, acknow edges error. Their appell ate argunment
focused, instead, on the harmess nature of that error as it
relates to the convictions.



the record following the jury instructions. The jury returned its
verdict, proclaimng M. Bussie not guilty of attenpted nurder and
assault with intent to nurder. The judge had previously granted a
nmotion for judgnment of acquittal as to the charge of assault with
intent to avoid apprehension. Q@uilty verdicts were | odged on the
assault with intent to disable, malicious shooting, use of a
handgun in a crine of violence, and drug possession counts. The
judge then entered the aforenenti oned sentences. Thereafter, M.
Bussie filed this tinely appeal.
ANALYSI S
Preface
As a prelude to the severance voyage the parties have devi sed,
we first acknow edge Weland v. State, 101 Md. 1, 8-23 (1994) and
Sol onon v. State, 101 Md. App. 331, 347-55, 367-79 (1994), cert.
denied, 337 MI. 90 (1995). In Weland, Judge Myl an inparted what
was, at t hat tine, the nost detailed conparison of

j oi nder/severance’ law to the "other crimes"® evidentiary rule

"  The principles and |l ogical process a trial court nust
i npl enent are the sane whether the request before it is for joinder
or severance. These are nerely two views of the same phenonenon.
See Weland v. State, 101 Md. App. 1, 8-9 (1994).

8 The "other crines" rule, and sone of the exceptions
thereto, have been codified as M. Rule 5-404(Dhb). The rule
requires that

[ e] vidence of other crinmes, wongs, or acts is

not adm ssible to prove the character of a

person in order to show action in conformty
(continued. . .)



contained in any Maryland appellate opinion. Despite the
applicability of that case to the instant one, and its relative
nmodernity, the parties failed to nention it in their briefs or at
oral argunment. Perhaps this omssion is explai nabl e because "ot her
crinmes" evidentiary |law and joi nder/severance | aw are not precise
parallels. See Weland, 101 Ml. App. at 15.

I n Sol onon, Judge Myl an agai n assaul ted what has becone an
entrenched analogy. Still, the parties attenpt to persuade this
Court to conduct its appellate review of the trial judge's
severance analysis in lockstep with the standard for the "other
crinmes" evidentiary rule. Seizing the guidon fromour coll eague,
we persevere in our quixotic crusade to disestablish this oft-
repeated, yet flawed, anal ogy equating the "other crines" analysis
and the issue of joinder and severance.

l.

Qur consideration of severance law and "other crines"

evidentiary law shall begin and end with the first step required of

the trial judge in each. Severance cases first require an

(...continued)
therewith. It may, however, be adm ssible for
ot her purposes, such as proof of notive,
opportunity, i ntent, preparation, conmmon
scheme or plan, know edge, identity, or
absence of m stake or accident.

As discussed in this opinion, and in Solonon v. State, 101 M. App.
331, 349-55 (1994), the exceptions to the "other crines" rule are
not limted to the ones codified in the Miryland Rules of
Pr ocedur e.



assessnment of the "nutual admssibility" of the evidence bearing on
the elenents of each crine. Al ternatively, an "other crines"
anal ysis begins by presum ng inadm ssibility, subject to a nunber
of exceptions. Both address the sane substantive relevancy
consi derations while adhering to differing procedural progressions.

The second step in "other crines" evidentiary analysis
inquiries conpels the State to show by clear and convincing
evidence that the other crine, in fact, occurr ed. I n
severance/joi nder cases, however, no heightened evidentiary
threshol d exists. The final step in each type of case is a sinple,
yet variable, weighing of prejudice agai nst probative value. The
variability rests in the factors considered in the bal ancing test
enpl oyed in each case. In a severance case, the judge should
consi der judicial econony and the avoi dance of the inconveni ence of
duplicate trials. In "other crimes" determnations, judicial
econony is not an issue. See Solonon v. State, 101 M. App. at
347-50; Weland, 101 Md. App. at 16. In this case, we need not
consi der the second and third steps of either analysis. W shal
conclude that, based upon this record, the State failed to
negotiate the initial severance requirenent of " mut ual
admssibility". That failure necessitates, as a matter of |aw, our
resolution that the drug and assault charges were erroneously
joined. W explain.

W are m ndful of the discretion afforded the | ower court in



severance/joi nder cases. Nevertheless, we shall assign error in
this case, as a matter of law Admttedly, severance and joi nder
are matters, at least partially, left to the discretion of the
trial judge, e.g., Frazier v. State, 318 M. 597, 607 (1990)

al though the extent of appellate deference to that discretion
continues to erode. See Weland, 101 Ml. App. at 9, 10 (revealing
t hat appellate courts have accorded less deference in
j oi nder/ severance issues than in other areas ordinarily left to the
trial judge's discretion and have not hesitated to reverse the
decisions of a trial court, denonstrating little or no deference in
t he process). In fact, at least in a jury trial context, the
initial phase determnation of "nutual adm ssibility" is void of
any deferential treatnment on appeal. That first step requires a

purely | egal conclusion only.

As an aside, we recognize that the standard applicable in the
instant case differs fromthat germane to a bench trial. Wen the
judge is the arbiter of fact, he or she has at |east sone
discretion to decide the "nutual admssibility" issue. That
discretion, to join nmultiple offenses when the evidence of each
crime is not mutually adm ssible, however, is foreclosed when
presiding at a jury trial. This judge/jury dichotony evolved from
Graves v. State, 298 Mi. 542 (1984) and MKnight v. State, 280 M.

604 (1977).



"Mutual admssibility" consists of nultiple unidirectiona
determ nations of adm ssibility. See Sol onon, 101 M. App. at
341. To ascertain if evidence of each crime would be admssible in
atrial for the other, the court nmust turn to the substantive | aw
of evidence.® |In joinder/severance cases, the subject matter of
the separate charges against the sanme defendant anount, by
definition, to "other «crines". ld. at 342. Therefore, to
determne admssibility, the judge has to consider under what
circunstances the "other crinmes" evidence for the other charges
woul d be admtted at a trial of a single charge. 1d. at 342. It
isonly inthis initial step, during which the trial judge divines
the admssibility of the separate evidence of each crine, that the
two processes overlap. Substantively, joinder/severance |aw only
| ooks to evidentiary standards for the foundations of admssibility
of "other crimes" evidence.

This Court has enunerated eight varieties of "other crines”
rel evance that augnment the well-known codified quintet of rel evance
foundations, i.e., notive, intent, absence of mstake, identity and
common schenme. These thirteen so-called "exceptions" to the "other

crimes" rule are listed in Solonon, 101 Md. App. at 353-55, and

® As was quite clearly stated, and then anal yzed, in Sol onbn
v. State, 101 M. App. 331, 340-46 (1994), the overlap between the
"other crinmes" rule of evidence and severance/joinder law is a
limted, substantive one. Furthernore, there is no overlap of the
differing procedural requirenents placed upon the trial court in
each.



el sewhere. Sol onon al so acknowl edges that no list of relevancy
foundations for "other crimes" evidence may be | abel ed exhausti ve.
ld. at 355; see State v. Edison, 318 Ml. 541, 547 (1990).

One of the entries on that open-ended list, of particular
interest to the instant case, yields relevance "when several
of fenses are so connected in point of time or circunstances that
one cannot be fully shown wi thout proving the other." Solonon, 101
Md. App. at 354; see Tichnell v. State, 287 M. 695, 712 (1980);
Ross v. State, 276 Ml. 664, 670 (1976). W shall refer to this as
"same transaction" relevance. The State, at the severance hearing
and inits brief, maintained that the assault and drug charges gain
"mutual adm ssibility" fromthis "sane transaction” relevance. W
di sagr ee.

We begin by contenplating Tichnell, supra. 1In Tichnell, al
of the charges agai nst the defendant arose out of a single crimnal
epi sode. The defendant stole guns after breaking into a gun store.
He then killed a police officer and comrandeered the officer's
Crui ser. In that case, the Court of Appeals decided that the
"of fenses consolidated for trial were closely related to each ot her
and occurred within a fifteen mnute period within a tightly
confined area near [the] store.™ Tichnell, 287 M. at 712.
Rel evancy and, therefore, "nmutual admssibility" flowed from both
the logical and positional |inks between the crines. The Court

determned that the crimes anounted to a singular crimnal

10



transaction and acknow edged that the crines could not be fully
denonstrated at independent trials. The convergence of
ci rcunst ances necessary to foment "sanme transaction" relevancy is
nor e expansive than nere simultaneous arrest. Concurrence of tine
and place is just one factor considered in determning "sane
transaction” rel evance. Neverthel ess, the State, in its brief,
cont ends t hat

[t]he charges in this case arose from an

assaul t commtted by Bussie inside a

restaurant and the discovery of drugs in his

possession when he was arrested for the

assaul t noment s | ater. Thi s seguence

constituted a singl e conti nuous and
uninterrupted crinmnal transaction

(internal citations omtted) (enphasis added). Essentially, the
State perches the "nmutual adm ssibility" of the assault and drug
crines upon "same transaction” relevance. The State's claim that
this continuity satisfies the "nutual adm ssibility" requirenent,
is msguided for two reasons.

First, as it did in Weland, the State fails to acknow edge
the effect of the factual context in which Tichnell was franed.
Wel and, 101 MJd. App. at 21. The State, yet again, has turned down
a discredited avenue. The Tichnell Court regarded the close
proximty of time and place as just one of several reasons that
severance was not required. Tichnell, 287 MI. at 713; see Wel and,
101 Md. App. at 21. W continue to nmaintain that mere physica

cl oseness and chronol ogi cal syncopation of crimnal activity are

11



not alone sufficient to render evidence of other crimes nutually
adm ssi bl e based upon "sane transaction” relevance. The ultinate
determnation is not the coincidence of tinme and place. Such
positional considerations are only factors in the trial judge's
"sanme transaction" decision.

Second, the State bases its positional argunent upon
irrel evant occurrences. W appreciate that, although the events
| eading to Bussie's arrest for the assault and drug charges forma
conti nuous sequence, the State has confused whi ch occurrences nust
constitute the "continuous and uninterrupted crimnal transaction".
In the instant case, the assault and the discovery of the drugs
occurred in close physical and chronol ogical proximty. Under the
"same transaction" basis for "nmutual admssibility", however, it is
not the timng and | ocation of the discovery of the crinmes that is
a factor. |Instead, the timng and |ocation of those acts anounting
to the commssion of the crines, i.e., the actus reus, are
i nportant, but certainly not dispositive, factors.

In Tichnell, the crinmes were committed in close proximty of
time and space such that they becane bl ended into one transaction.
In the instant case, the assault and handgun crines occurred only
m nutes before the drugs were discovered. The drug possession
crimes, however, were continuously commtted fromthe nonent M.
Bussi e knowi ngly took possession of the contraband through the tine

of discovery. W cannot discern fromthis record when M. Bussie

12



t ook possession of the drugs. Cdearly, the State failed to proffer
evi dence that the comm ssion of the drug crines coincided with the
comm ssion of the assault crinmes such that they were part of the
"same crimnal transaction". Had the altercation at the restaurant
constituted the aftermath of a drug deal gone bad, or other drug-
related interaction involving appell ant, the possessory crines and
the assault crinmes mght have amobunted to conponents of one
crimnal transaction.

The State asserts that "one story" exists in this case. As
the State succinctly posits in its brief, "Bussie assaulted his
victimin a restaurant, fled the scene, and was arrested nonents
|ater, at which time the arresting officer discovered drugs in his
possession. " Under the State's interpretation, any crinme
di scovered during Bussie's arrest may be tried along with the
assault charges. Essentially, the State would have this Court
deci de that any crine discovered incident to an arrest becones part
of the "story", and, therefore, "nutually adm ssible". This is
sinmply not an accurate representation of the "same transaction”
basis for "mutual adm ssibility".

The State attenpts, with little success, to distinguish the
facts in the instant case from three cases that support M.
Bussie's position, i.e. State v. Edison, 318 M. 541 (1990),
Sol onon v. State, 101 M. App. 331 (1994) and Sanuels v. State, 54

Md. App. 486 (1983). We shall explain these precedenti al

13



j oi nder/severance opinions to solidify the perception of our
st ance.

I n Sol onon, the defendant accosted two wonen, attenpted to
steal their autonobiles, ultimately consummated a car-jacking, and
killed the owner of the car. This Court decided that the second
and third of these events would have nmade little sense if descri bed
separately fromwhat preceded them W concluded, in Sol onon, that
based upon the logical relationship between the events, their
geographic proximty, and the tightness of the tine period of the
events, a joint trial was appropriate. |In that case, however, the
close relationship stemmed fromthe crimnal activity. Each crine
had relevance to the others. Each could not be proven wthout
i ntroduci ng evidence of the others. In the instant case, the
correl ati on between the assault and drug charges is nerely between
the occurrence of one crine and the discovery of another. The
"story" of each category of crinme, in the instant case, can be told
wi t hout nmention of the other.

In Sanuel s, the police arrested the defendant and di scovered
evidence of two discrete housebreakings and several handgun
of f enses. Conducting a joint trial for those offenses was
determ ned to be erroneous. In that case, the evidence of each
crinme could be proven independently and each crinme was not part of
the sane crimnal transaction. The State now clains that, although

the crimes in Samuels were discovered simultaneously, the crines

14



were not connected in either schene or sequence. In that regard,
the State is correct. The State fails, however, to indicate how
the two categories of crines in the instant case were rel ated such
that they could not be independently proven. We presune the
State's failure to nmake this argument rests squarely upon its
untenabl e nature. |In fact, as in Sanuels, the various charges in
this case were not connected in any other regard than their
di scovery and the conjunction of arrest.

I n Edi son, the defendant commtted a nurder, then later tried
to shoot a police officer attenpting to apprehend him for the
murder and, later still, escaped from detention. The Court of
Appeal s decided that it was inproper to try all three charges in
one proceeding. The State, inits brief, posits that

[o]nce again, . . . all of the crinmes were

di stinct. Al t hough Edison's crinmes, unlike

those in Sanuels, were all connected to each

other logically, they took place over an

extended period of tinme and in nmultiple

venues; the charges did not form a single

narrative unit.
Again, the State places excessive enphasis on the tine and pl ace of
the crimnal activity. The State ignores the fact that the crines
in Edison, like those in the instant case, could be conpletely
proven wthout offering proof of any of the other crines.
Furthernmore, we conclude that Bussie's alleged drug-related

crimnal activity, like the crinmes in Edison, may have taken pl ace

over an extended period of tine. Hi s know ng possession of the

15



drugs occurred sone tine before he entered the restaurant. There
is no logical connection between the crinmes and we cannot conceive
how the crinmes form what the State fashions, a "single narrative
unit". Sinply put, concurrence of arrests does not so tightly |ink
the crinmes so as to warrant a finding of "mutual adm ssibility"
pursuant to "sane transaction" rel evance.

The assault charges and the drug charges each required
di fferent evidence relating to independent "stories". Under such
ci rcunstances, the "sane transaction"” rel evancy foundati on does not
apply. We cannot discern, nor does the State point us to, an
alternative basis for "nutual admssibility". Therefore, we
concl ude that the evidence of each category of crinme was probative
only to denonstrate M. Bussie's propensity to commt the other
Because the evidence of the assault and drug charges were not
"mutually adm ssible", as a matter of law, the trial judge
commtted error by failing to sever the trials. W need not
proceed, therefore, with a review of the additional steps in the

severance anal ysis.

|
Denonstrating error is not the only hurdle M. Bussie nust
clear. Wthout identifiable prejudice, we need not reverse. W
approach wth caution the discussion of prejudice. Qur

contenpl ation of prejudice here should not be confused with the

16



prej udi ce/ probative value balancing test required of the trial
judge as the final step in both severance and "ot her crinmes" cases.
The trial judge, in those final stages, is charged with conducting
a balancing test teeming with discretionary | eeway and he or she
may deny severance despite substantial prejudice to the defendant.
In fact, no Maryland appellate court has ever determined that a
trial judge has abused that discretion. See Solonon, 101 M. App.
at 348 & n.1. W, on the other hand, after divining the initial
"mutual adm ssibility" requirenent to have been unsatisfied, review
to determne if the defendant was prejudiced in any way by that
error.

Under certain circunstances, a finding of prejudice is
mandated as a matter of law. The clearest manifestation of this
phenonenon is our pronouncenent in Kearney, 86 M. App. at 253.
Qur statenent there deserves expl anation because, at least if taken
at first blush, one could m sconstrue Kearney as dictating reversal
in all msjoinder cases, based upon presunptive prejudice. I n
Kear ney, we stated that

where the offenses are joined for trial
because they are of simlar character, but the
evidence would not be nutually adm ssible
[ because of the ban on the adm ssion of "other
crinmes" evidence], the prejudicial effect is
apt to outweigh the probative value of such
evi dence. Further, in a jury trial, a
def endant charged with simlar, but unrel ated
offenses is entitled to a severance where he
establishes that the evidence as to each

i ndi vidual offense would not be nutually
adm ssi ble at separate trials. [|ndeed, where

17



the evidence at a joint jury trial is not

mut ual Iy adm ssi bl e because of "other crinmes"”

evidence, there is prejudice as a matter of

| aw whi ch conpel s separate trials.
Kearney, 86 M. App. at 253 (internal citations and quotations
omtted) (enphasis in original); see Frazier, 318 MI. at 608-009;
Graves v. State, 298 Mi. 542, 545 (1984); MKnight, 280 M. at 610-
12.

Nevert hel ess, the pronouncenent of mandatory prejudice in
Kearney extends only as far as its underlying rationale and facts
w |l support. That foundation, consisting of MKnight and its
references to "entitlenent", concerns m sjoined charges, each of
whi ch were vigorously defended. The facts of this case, however,
are easily distinguished because appel |l ant conpletely abdicated his
defense of the drug charges and admtted to the drug crinmes during
trial. Despite our prior statenent that prejudice is nmandated, we
have also consistently determned that "[t]he remedy for a
m sj oi nder need be no broader than the harm"™ Weland, 101 M.
App. at 19; see Kearney v. State, 86 MI. App. 247, 253-55, cert.
deni ed, 323 Ml. 34 (1991). If we were to follow heedl essly the
ver bi age of Kearney, we mght reverse automatically all m sjoinder
cases, including the one at bar. Such a result would be troubling
because we cannot perceive how appellant, in the instant case, was
prejudiced in his drug trial. Consequently, we shall affirm

appel l ant's drug convictions and reverse and renmand the assault-
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related convictions for a newtrial. W explain.

The Court of Appeals has identified how m sjoinder of trials
may be prejudicial.® Fromthese prinmers, we perceive four separate
I nst ances.

1. The defendant my be prevented from
presenting separate, inconsistent defenses.

2. The jury may accunul ate evidence of the
various crinmes charged. The jury may use the
aggregate of evidence to find guilt when, if
the offenses were considered separately, it
woul d not do so.

3. The msjoinder my produce a |atent
hostility that, by itself, may cause prejudice
to the defendant's case.

4. The jury may infer a crimnal disposition

on the part of the defendant from which he may
al so be found guilty of other crines charged.

McKni ght, 280 Md. at 609 (internal citations omtted), cited in
McKi nney v. State, 82 MI. App. 111, 119, 126, cert. denied, 320 M.
222 (1990).

We conformto the general standard for ascertaining prejudice
in any crimnal trial. Wen reviewi ng an established error in
search of prejudice, we nust be able to determ ne beyond a

reasonabl e doubt that the defendant suffered no prejudice. In a

10 More specifically, MKnight identified sources of prejudice

for msjoined trials of simlar, yet unrelated, crines. e
acknow edge that those possible sources of prejudice mght also
infect a msjoinder of dissimlar crines. If the crines are

dissimlar because of a mutual inapplicability of certain defenses
or the lack of comon elenents the first two of the MKnight
prejudice sources, i.e., inability to present separate defenses and
aggregation of evidence, nay be rendered inpotent.

19



jury trial, all reasonable doubts as to the effect of the error on
t he verdict nust be resolved in favor of the defendant. See, e.g.,
Mut yanbi zi v. State, 33 Ml App. 55 (1976); Saunders v. State, 28
Md. App. 455, 463 (1975). Revi ew of each of the four types of
prejudice for each category of crime must be acconplished in order
to determne if prejudice resulted. |f we perceive reasonable
doubt as to the existence of prejudice, we nust reverse.

For dissimlar charges, such as the assault and drug charges
in this case, two of the sources of prejudice identified above,
i.e., inability to present separate defenses and aggregation of
evidence, wll not likely affect a conviction. In this case
appellant did not identify any defense applicable to the drug
charges that m ght be hel pful for the assault charges, or vice
ver sa. No prejudice, therefore, could result. Li kewi se, the
evi dence used to prove either group of charges is not probative of
any el enent of the other. No aggregation of the evidence of either
crinme would likely be used inproperly to satisfy an el enent of the
ot her, thereby influencing the jury's disposition. Therefore, in
this case, of those sources of prejudice identified in MKnight,
only two remain viable for these dissimlar crines. Those two
sources are a possible latent hostility residing wwthin the jury
and a possible inpermssible inference of crimnal disposition
stenm ng fromthe evidence of other crines.

M. Bussie, in his brief, alleges that "at a separate trial
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for the drug charges, it is difficult to see why the facts of the
assault at [the restaurant] would be adm ssible.™ W agree.
Failure to sever the assault charges fromthe drug charges, as we
have previously established, was erroneous. Nonethel ess, appel |l ant
fails to aneliorate our doubt about the prejudicial effect of this
m sj oi nder.

W first note that the State, in this case, offered
overwhel Mmng evidence of drug possession supporting those
convi ctions. Addi tionally, appellant proffered no excul patory
t heory, or evidence thereof. Appellant's counsel failed to nention
the drug charges in his opening or <closing statenents
Furthernore, after the State's cross-exam nation of appellant
concerning the drugs, appellant's counsel failed to retort with a
re-direct examnation on that topic. W conclude that, under such
ci rcunstances, no prejudice resulted. Therefore, a finding of
prejudice froma msjoinder is not always required as a matter of
I aw. Under circunstances, |ike those tendered in the record of
this case, prejudice does not result.

The evidence of appellant's control over the drugs was
uncontrovert ed. For an accused to have "possession" of a
control | ed substance, he nust know of its presence and its illicit
nature. Dawkins v. State, 313 Md. 638, 651 (1988); see M. Ann.
Code art. 27, 8 287(a). A jury, however, may infer know edge of

possessi on based upon circunstantial evidence. Dawkins, supra. W
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perceive that this jury, presented as it was with evidence of the
assault, may have inpermssibly rushed to draw that perm ssible
i nference.

Nevert hel ess, we concl ude, beyond a reasonabl e doubt, that the
St at e produced overwhel m ng evi dence of drug possession. Appell ant
offered no defense to the possession crinmes. Had such a defense
been nmounted, or had the State's case been inconplete, prejudice
may have stemmed from one of the four sources established in
McKni ght . How the jury decided the nerits of that hypothetica
defense, or fissure in the State's case, mght have been
inperm ssibly tainted by the msjoinder. Appellant's subm ssive
stance on the drug charges, perhaps best denonstrated by the
absence of any re-direct on the issue while appellant was on the
stand, amounted to a conplete abdication of his defense. 1In |ight
of appellant's resignation to conviction, and the strength of the
State's case, we shall not assign prejudice.

Tangentially, we recognize another potential source of
prejudice. In this jury trial, M. Bussie's decision to take the
stand to defend the assault charges could have been a source of
prejudice in his drug trial. M. Bussie was notivated obviously to
take the stand to offer evidence of his self-defense claim He
woul d not be conpelled, and probably less inclined, to take the
stand in a separate trial for the drug possession charges.

In effect, by trying the unrelated crines together, the State
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garnered drug-related testinonial access to appellant. The
prosecutor secured that enigma of litigious folklore that nopst
trial |awers, save Perry Mason and Ben Matl ock, never behold,
i.e., the in-trial confession. 1In all msjoinders, the State may
have testinonial access to a defendant when it m ght not otherw se.

Certainly, at a properly joined trial, a defendant may not
limt the State's cross-examnation to a limted nunber of charges.
In the case of a m sjoinder, however, we conclude that prejudice
m ght stem frominproper testinonial access to the defendant. W
perceive that a prosecutor could couple charges so as to oblige a
def endant to take the stand in order to avoid being convicted of
two crines. Such a tactic could also be used to prevent a
defendant fromtestifying concerning one count by mani pul ating his
or her interest in avoiding exposure to cross-examnation on
another. To allow such a tactic in sone m sjoinder cases would be
fundanmental |y unfair.

We conclude that in order to prove prejudice, however, a
crim nal defendant nust denonstrate that he or she had "inportant
testinony to give on one count and a strong need to refrain from
testifying on the other." See 22A C. J.S. Crimnal Law 8§ 561 n. 19;
United States v. Mntes-Cardenas, 746 F.2d 771 (11th G r. 1984);
Massachusetts v. WIllians, 467 N E 2d 481 (Mass. App.), cert.
denied, 470 N E 2d 798 (Mass. 1984); Mssouri v. Seagraves, 700

S.W2d 95 (Mb. App. 1985); Ostrowski v. Womng, 665 P.2d 471 (Wo.
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1983). M. Bussie did not denonstrate a need to refrain from
testifying regarding the drug counts because he nounted no defense
tothe State's prima facie case. In this case, M. Bussie took the
stand during his trial in an apparent effort to describe the
ci rcumstances surrounding the assault charges. In so doing, he
opened hinself to exam nation concerning the drugs. Based upon the
record in this case, we conclude that he was not prejudiced. W
note that the State proffered sufficient evidence, in its case-in-
chief, for the jury to find beyond a reasonable doubt that M.
Bussi e knowi ngly possessed cocai ne and marijuana. Appellant then
admtted, on the stand, to possession of cocaine and marijuana at
the time of his arrest. M. Bussie's adm ssion nerely augnented
what was already a proven case. Although his testinony did not
directly address his know edge of the drugs, he confirmed that he
had the drugs on his person at the tinme of his arrest.

The msjoinder of the trials, although it allowed the
prosection to question M. Bussie about the drugs when it otherw se
m ght not have, absent the error regarding severance, did not
result in prejudice. In other words, M. Bussie did have an
i nportant reason to testify regarding the assault counts but had no
need to refrain from testifying as to the drugs. Absent his
testinony, the State would still have garnered a conviction on the
drug charges.

In light of appellant's conplete surrender to the drug
charges, and his nere testinonial confirmation of the overwhel m ng
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evidence of guilt already presented in the State's case-in-chief,
we can find no prejudice. We decline to reverse M. Bussie's

convi ctions of possession of cocai ne and possession of marijuana.

|

Ferreting out the prejudice regarding the assault charges is
el enentary. One of the renmmining sources of prejudice stenm ng
fromthis msjoinder is the jury's predilection to enpl oy evidence
of other crinmes to infer a crimnal disposition. See MKnight, 280
Ml. at 609. Wthout much cerebral exertion, we conclude that the
jury could have inpermssibly inferred that M. Bussie, a possessor
of drugs, had a crimnal disposition. Men |ike M. Bussie, the
venire may have conjectured, are nore likely to carry, and use, a
handgun. This inference, if drawn, no doubt affected the credence
the jury gave to M. Bussie's testinony and his assault defense.
This reasonably possible, and we believe probable, prejudice
warrants our reversal and remand for a new trial of the assault

with intent to disable, nalicious shooting, and use of a handgun in

a crinme of violence convictions.

YA
M. Bussie also argues that the trial judge conmtted
reversible error on the assault counts by failing to instruct the

jury as to the law of self-defense. Appel I ant requested
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instructions on inperfect and perfect self-defense and objected to
the trial court's failure to so instruct. The State admts
appel | ant produced sufficient evidence of self-defense at trial to
garner an instruction. The State, at least inferentially,
acknow edges that, had M. Bussie been convicted of attenpted
murder or assault with intent to nurder, we would be required to
reverse based upon the failure of the trial court to give self-
defense instructions. The State argues, however, that M. Bussie's
self-defense claim is inapplicable to his convictions and,
therefore, resulted in no prejudice.

We decide this issue, not because it is essential to our
di sposition of this matter, but because we seek to guide the
parties and the trial court on remand. |In that vein, we note that
the "frequently neglected and |larger truth is that the defense of
sel f-defense applies to assaultive crinmes generally . . . . the
defense being applicable to common |aw assault and battery
generally, it is by necessary inplication applicable to the various
forns of aggravated assault. Assault with intent to disable, under
Md. Ann. Code art. 27, 8 386, is obviously such an aggravated
assault.” Bryant v. State, 83 Ml. App. 237, 245-46 (1990).

The State's claim that self-defense is inapplicable to the
crime of assault with intent to disable fails to acknow edge the
vacillating definition of mnmalice and the distinction between

perfect and inperfect self-defense. The "chief characteristic [of

26



i nperfect self-defense] is that it operates to negate nmalice, an

el ement the State nust prove to establish nurder. |Inperfect self-
defense will not exonerate a defendant, but will only mtigate
murder to voluntary mansl aughter.” State v. Faul kner, 301 M. 482,
486 (1984). A crimnal defendant, accused of nurder-related

of fenses, who denonstrates mtigating inperfect self-defense,
eviscerates the elenent of nmalice required for a nurder conviction.
See Richnond v. State, 330 Md. 223, 232 (1993). However, "[with
respect to other offenses requiring proof of malice, inperfect
sel f-defense does not negate nalice because the definition of
mal i ce in those cases does not include the concept of mtigation."
ld. at 233 (citing with approval Bryant, 83 M. App. at 244).
Therefore, the State is correct in its assertion that the defendant
was not harned by the failure to give an inperfect self-defense
instruction for his assault-related convictions. See R chnond, 330
Ml. at 234.% O course, had appel |l ant been convicted of attenpted
murder, the failure to issue an inperfect self-defense instruction

woul d have anmbunted to reversible error

11 This is not to say that the same nental state that would
rise to inperfect self-defense m ght not al so negate the specific
intent of the crime charged. "Certainly, if the jury in the case
before us found that the defendant held a subjectively honest,
al beit unreasonable, belief inconsistent with the intent to
di sable, that would furnish a conplete defense to this specific
intent crine." R chnond, 330 M. 223, 234 (1993). Erasure of the
specific intent required for conviction of the crinme charged,
however, has nothing to do with the mtigating factor of inperfect
self-defense. That factor is inapplicable to the crines charged in
this case, and an instruction on such is not conpell ed.
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Nevert hel ess, appellant requested both perfect and inperfect
sel f-defense instructions and was denied both. True self-defense,
or perfect self-defense, is a defense to the crinmes charged in this
case. "Wien the steps [the defendant] takes are reasonabl e, he has
a conplete defense to such crinmes against the person as
assault and battery and the aggravated forns of assault and
battery." Bryant, 83 MI. App. at 246. Wether appellant's actions
were reasonable, in light of the threat he faced, is a question for
the jury. Excul pation on the underlying crime of assault, stenmm ng
as it would froma successful perfect self-defense claim mandates
simlar results for the statutory aggravated forns of assault. The
failure to give a perfect self-defense instruction, assum ng that
t he evidence supported such, resulted in prejudice and would
warrant reversal. Again, we are not concerned with the evidence
supporting the instruction adduced at trial. No part of this
opi nion should be m sconstrued as indicating that the evidence did,
in fact, warrant a self-defense instruction. The State admtted in
its brief that the self-defense instruction was appropriate and
perches its argunent upon an alleged |lack of prejudice. W are
nmerely directing that, upon a second trial of these convictions, if
the evidence again adduced warrants it, a perfect self-defense
i nstruction woul d be proper.

JUDGVENTS OF CONVI CTlI ON FOR ASSAULT

W TH | NTENT TO DI SABLE, MNALI Cl QUS
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SHOOTI NG AND USE OF A HANDGUN I N THE
COW SSION OF A CRI ME OF VI CLENCE
REVERSED AND REMANDED FOR A NEW

TRI AL; JUDGVENTS OF CONVI CTI ON

FOR POSSESSI ON OF COCAI NE AND
POSSESSI ON OF MARI JUANA AFFI RVED,
COSTS TO BE PAI D BY PRI NCE GECRGE' S

COUNTY.
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