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Cl arence Janes, appellee, filed suit against Nathaniel
Butler, appellant, in the Grcuit Court for Prince George’'s
County for injuries appellee alleged that he received when
appellant’s pick-up truck struck the rear of the vehicle
appellee was driving on My 21, 1998. After the case was
removed from the district court to the <circuit court wupon
appellant’s prayer for a jury trial, the trial comenced on
August 19, 1999; the jury ultimately returned a verdict in favor
of appell ee. After the lower court denied appellant’s Motion
for New Trial or Remttitur and granted appellant’s notion to

anend the ad dammum cl ause to conform with the verdict anpunt,

appellant noted this tinely appeal, in which he raises five
questions that we have rephrased and reordered for clarity as
fol | ows:

l. Once appellee submtted nedical records
and bills wunder Courts and Judicial
Proceedings 8§ 10-104 at trial, was he
statutorily precluded from obtaining a
j udgrment in excess of $25,000?

1. Once appellee filed notice of his
intent to admt nedical records and
bills through Courts and Judici al
Proceedings 8§ 10-104, is he then
statutorily precluded from obtaining a
judgment in excess of $25,0007?

L1l Dd the trial court err in
granting appellee l|eave to amend
his ad dammum clause pursuant to
Maryland Rule 2-341 to conform to
the verdict?
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IV. Dd the trial court err in concluding
that Courts and Judicial Proceedings
§ 10-104 was inapplicable to the case
because of appellee’s presentation of
live testi nony of a treating
chiropractor at trial?
V. Did the trial court commt reversible
error by failing to exercise its
discretion when it denied the Mtion
for New Trial or Remittitur?
For the reasons set forth below, we answer appellant’s five
questions in the affirmative and reverse the decision of the

trial court.

FACTUAL BACKGROUND

Appellee initially filed his claimin the D strict Court of
Maryland for Prince George’s County in the anpbunt of $25, 000,
along with his intent to introduce in the district court the
writings, records, and bills of nedical/health care provider,
pursuant to Ml. Code (1998 Repl. Vol.), Cs. & Jud. Proc.! § 10-
104. Appellee gave notice of his intention to introduce nedi cal
records from Back to Health Chiropractic Centers, Prince
CGeorge’s Hospital Center, Christopher M ©Magee, MD., as well as

medical bills from Back to Health Chiropractic Centers in the

lUnl ess otherwise indicated, all statutory references in
this opinion are to M. Code (1998 Repl. Vol.), Courts &
Judi ci al Proceedings Article.
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anount of $5,855, Prince George’'s Hospital Center in the anpunt
of $670.98, Chesapeake Energency Medical Associates in the
amount of $145, and Schonholt z, Magee & M chael s, M D.
Ot hopaedics, P.A in the amount of $870. Appel |l ee offered an
affidavit of Stephen T. Mchaels, MD., appellee’s treating
ort hopaedi st, to establish the causal relationship between the
motor vehicle accident and the injuries for which appellee
received subsequent treatnent and the necessity for that
treatnent as well as the fairness and reasonabl eness of the
medi cal bills.

Listed in the pre-trial statenent by appellee were item zed
medi cal expenses as reflected in the nedical bills submtted, as
well as notification that appellee intended to establish damages
for lost wages in the anobunt of $922.50. Appel | ee further
indicated that he intended to introduce the nedical records,
pursuant to 8 10-104. Appellant tinely filed a prayer for jury
trial and the case was transferred to the Crcuit Court for
Prince George’s County.

Counsel for appellee corresponded with appellant’s counse
regardi ng possible stipulations concerning the adm ssibility of
“ny 10-104 statenent.” Appellant responded by letter dated My
18, 1999 that counsel did not want to agree to the adm ssibility

of a “10-104" statenent iif “there is going to be live
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testinmony.” Counsel further indicated that he would agree to a
stipulation, pursuant to 8 10-104, only as to the records that
were not the subject of |ive testinony.

A bench conference was held at trial when appellee indicated
he intended to proceed pursuant to 8 10-104 and the |ower court
ultimately ruled that, because § 10-104(f) provided that nothing
contained in this section of the code “may be construed to limt
the right of a party to: (1) Request a summobns to conpel the
attendance of a witness; or (2) Exam ne a wtness who appears at
trial,” the notice given by appellee, pursuant to 8§ 10-104,
would be admtted as Exhibit No. 1 and appellee’'s treating
chiropractor, M chael Fedorczyk, D.C., would be permtted to
testify at trial.

Dr. Fedorczyk testified that the areas which were injured
as a result of the accident mght flare up if appellee was
overwor ked, overstressed, or if the weather changes and that, as
to future nedical intervention, appellee would not need “a | ot
of future treatnent”; the witness indicated appellee “mght need
treatnment when these things flair [sic] up, mld treatnent just
to get the thing to . . . calmdown,” adding that appellee would
not need treatnent for the rest of his life. The witness felt
that the nedical bills were fair, reasonable, and necessary,

“Wthin a reasonable degree of chiropractic certainty.” The
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medical bills from Prince George’s Hospital Center, Chesapeake
Enmergency  Medi cal Associ at es, and Schonhol t z, Magee and
M chaels, MD. Othopaedics, P.A , had previously been admtted
into evidence based on the notice, pursuant to 8§ 10-104.

Appellant elected not to call any wtnesses and, at the
conclusion of the evidence, the trial judge instructed the jury

on the issue of damages:

The personal injury sustained and their
[sic] extent and duration, the effect such
an injury will have on the physical, nenta
health, and well being of the [appellant],
the physical pain and nental angui sh

suffered in the past, nedical and other
expenses reasonably and necessarily incurred
in the past, and a loss of earnings in the
past .

The trial judge then directed the jury to itemze its award,
instructing that the jury “show the anmount intended for the
medi cal expenses incurred in the past, the loss of earnings
incurred in the past, and the non-econonm c danages sustained in
the past . . . .7 In a note from the jury delivered to the
trial judge, it requested instructions on the nmaxinmm and
m ni rum anount of avail able damages which the jury could award.
The court sinply responded by sending a note that the jury “nust
deci de the appropriate anount of danmages based on the evidence

you heard.” Subsequently, the jury returned a verdict of

$7,540.91 for nedical expenses, $2,800 for |oss of earnings, and
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$300, 000 for non-econom c danmages. The court, upon appellee’s

request for leave to anend, permtted appellee to anmend his ad

damum cl ause to conformto the jury verdict.

LEGAL ANALYSI S

Appellant initially contends that 8§ 10-104 reflects an
intent to limt its applicability to cases in which the anount
in controversy does not exceed the jurisdictional limts of the
district court. WMre specifically, he asserts:

While the statute now applies to cases in
the [c]ircuit [c]ourt, the conditions placed
on using 8 10-104 in [c]ircuit [c]ourt
require that the Ilitigation originate in
[d]istrict [c]ourt, and that the "“anobunt in
controversy” not exceed the jurisdictional
[imts of t he [d]istrict [c]ourt.
Accordi ngly, it is apparent t hat t he
Maryl and General Assenbly never intended
this legislation to allow the introduction
of medical bills and records at tria
wi thout a physician’s testinony in cases in
whi ch the anount in controversy exceeded the

jurisdictional l[imts of the [d]istrict
[c]ourt. Once the trial court allowed
[ appel | ee] to change t he “anmount in

controversy” from his original ad damum of
$25,000 to the jury verdict of $$310, 340. 91,
[sic] that is precisely what occurred in the
present case. The trial court’s decision to
allow a Rule 2-341 anendnent of his ad
damum under the facts of this case
constitutes a failure to acknow edge and
apply the clear nmandate of this statute.
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During the coll oquy between counsel and the court, the trial

j udge remarked:

Yeah. And | certainly would not nake
that finding. | don’t believe —I think the
issue is | don't think it really matters in

my decision why you asked for a jury trial
whether it was to take advantage of the

di scovery.
That really is totally irrelevant. 1It’s
t he fact t hat you di d, and t he

jurisdictional consequences of doing it.
That’ s the issue.

Appel | ee responds that 8§ 10-104 is inapplicable to the case
at hand because he filed the notice of intent to introduce
medi cal records in the district court rather than the circuit
court. He argues that, by the |anguage of section (c)(ii), the
notice, pursuant to 8 10-104, is required to be filed in the
court in which the case will be tried.

Section 8 10-104(b)(2) and (c)? provides, in pertinent part:

(b)(2) Subj ect to t he provi si ons of
paragraph (1) of this subsection, t he
provisions of this section apply to a
proceedi ng in:

(i) The District Court; or
(i) Acircuit court if:

2Section 10-104(b)(3)(ii) (Supp. 1999) has since been
anended to read: “A circuit court if the anount in controversy
in the action in the circuit court does not exceed the anount
specified in 8 4-401 of this article for that type of action.”
The Act making this change provided, however, that it “may not
be applied . . . to any case filed before COctober 1, 1999.”
1999 Md. Laws ch. 433. The present case was filed on Decenber
2, 1998; the new | anguage is thus inapplicable.
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1. The case was originally filed in
the District Court;

2. The case was transferred from
the District Court to a circuit court;

and

3. The anopunt in controversy in the
action in the circuit court does not

exceed the anount specified in 8 4-401

of this article for that type of

action.
(c) In general. — (1) A witing or record of
a health care provider described in this
section is adm ssible under this section if:

(i) The witing or record is offered in
the trial of a civil action in the District
Court or a circuit court;

(ri) At least 60 days, except as
provi ded in par agr aph (2) of this
subsection, before the beginning of the
trial, the party who intends to introduce
the witing or record files with the clerk
of the court and serves on all other parties
as provided under Maryland Rul e 1-321:

1. Notice of the party's intent
to introduce the witing or record
wi thout the support of a health
care provider’s testinony; and

2. A copy of the witing or
record; and

(ti1) The witing or record is otherw se
adm ssi bl e.

(2) A party, who receives a notice under
paragraph (1) of this subsection and intends
to introduce another witing or record of a
health care provider wthout a health care
provider’s testinony, shall file and serve a
notice of intent and copy of the witing or
record at |east 30 days before the beginning
of the trial

I, I'l, and |11
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We first address appellant’s contention that, once appellee
i ntroduced nedical records and bills at trial pursuant § 10-104,
he was statutorily precluded from obtaining a judgnent in excess
of $25, 000.

Courts and Judicial Proceedings 8 10-104 was originally
enacted by the Maryland General Assenbly during the 1996
Sessi on. See 1996 Md. Laws ch. 554. Its purpose was to allow
“a nmedical or dental witing or record to be adm ssible wthout
a physician’s or dentist’s testinony when presented in the trial
of a civil action in the [d]istrict [c]ourt,” when advance
notice of the intent to introduce such a witing was given to
the parties and the court. Bill Analysis, House Bill (HB.)
1431, 1996 Sessi on. The provision was anmended in the 1997
Session by H B. 423. As originally drafted, H B. 423 woul d have
“ma[ de] these provisions applicable to a circuit court
proceeding as well as the [d]istrict [c]Jourt . . . .7 Bill
Anal ysis, H B. 423, 1997 Session. The bill was anmended before
enact nent, however, to apply only to a proceeding in:

(I') The district court; or
(11

) Acircuit court if:
1. The case was originally filed
in the district court;
2. The case was transferred from

t he district court to a
circuit court; and

3. The anmount in controversy in
the action in the circuit
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court does not exceed the
amount specified in 8§ 4-401
of this article for that type
of action.
1997 Md. Laws ch. 443; see also Second Reading, H B. 423, 1997
Sessi on.

Appel I ant contends that the | anguage of the statute [imting
its applicability to actions when the “anmpbunt in controversy

does not exceed the anount specified in 8 4-401 of this
article for that type of action” limts appellee’s recovery to
$25, 000. Courts and Judicial Proceedings 8 4-401 lists the
categories of cases over which the district court has exclusive
original jurisdiction. The district court has exclusive
original jurisdiction over an action in tort, “if the debt or
damages cl ai ned do not exceed $25,000 . . . .”

Det erm ning whether the provisions of 8§ 10-104 serve as a
l[imt on damages “is a matter of statutory construction, the
object of which is to discern and effectuate the intention of
the Legislature.” Schuman, Kane, Felts & Everngam Chartered v.

Aluisi, 341 M. 115, 119 (1995). As the Court stated in Aluisi:

Where the ordinary and common neani ng of the
words wused in the statute is clear and

unanbi guous, wusually, it is unnecessary to
go further. Nevert hel ess, “(i)yn the
interest of conpleteness . . . we may |ook

at the purpose of the statute and conpare
the result obtained by use of its plain
| anguage with that which results when the
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purpose of the statute 1is taken into
account.”

ld. (citing Harris v. State, 331 M. 137, 146 (1993)). The

purpose of the statute may be ascertained by |ooking at any

material “that fairly bears on the fundanental issue of
| egislative purpose or goal,” including “anmendnents that
occurred as it passed through the legislature [and] its
relationship to earlier and subsequent legislation. . . .” Id.

(internal quotation omtted).

Both a plain reading of 8 10-104(c)(2) and an exam nation
of the history of its enactnent evince an intent that nedica
records not be admtted under the statute unless the amunt in
controversy, as neasured by the damages clai ned, does not exceed
$25, 000. The nost likely reason for this requirement is the
policy decision that, when the defendant is exposed to danages
greater than $25,000, the plaintiff should be required to
authenticate the records through Ilive testinony. The
requi rement would fail to serve its purpose, however, if records
were introduced at trial under 8 10-104 because the plaintiff
pl ead damages of $25,000 or |ess, but the defendant was exposed
to a potential verdict in excess of that anount.

Wen a case is transferred from a district court to a

circuit court, just this result is possible. Al though a
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plaintiff’s claim for damages, or ad dammum has historically
been a |imt on the verdict, the Court of Appeals held in
Falcinelli v. Cardascia, 339 Ml. 414 (1995), that “the ad dammum
does not inherently limt the power of the jury to render a
verdi ct and does not inherently limt the power of the court to
enter a judgnent.” ld. at 427. Mor eover, Maryland Rule 2-341
was anmended in 1998 to add a committee note reading, “By |eave
of court, the court may grant |eave to anend the anount sought
in a demand for a noney judgnent after a jury verdict 1is
returned.” Mi. Rule 2-341(b) commttee note (2000). To
effectuate the legislative intent not to allow 8 10-104 to be
used in cases where the defendant is exposed to liability
exceeding $25,000, we interpret the statute as requiring a
limtation on danages. Cf. 8 11-108 (placing a limtation on
non-econom ¢ danages in personal injury actions); 8§ 11-110
(limting the danages for tortious injury to a pet).

Appel lant also contends that appellee’s nere notification
of intent to introduce records under 8 10-104 operated to limt
damages. He argues that he nade pre-trial tactical decisions in
reliance on that notice and on his perception that his liability
was thereby limted to $25, 000. Wen a party relies on notice

pursuant to 8 10-104, as appellant did in the case at hand, a
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party opponent, for the reasons we shall discuss, infra, may not
recover damages in excess of $25, 000.

The trial court further erred, posits appellant, in granting
appellee leave to anend his ad dammum clause, pursuant to
Maryl and Rule 2-341, to conform to the verdict. As we stated
above, Rule 2-341 was anended in 1998 to add a commttee note
reading, “[b]y leave of court, the court my grant |leave to
anend the amount sought in a demand for a noney judgnment after
a jury verdict is returned.” MI. Rule 2-341(b) conmmttee note
(2000) . We interpret § 10-104, however, to require that, once
a plaintiff has introduced medi cal records pursuant to the
statute, recovery is limted to $25,000. To allow a post-tria

anendnent of the ad dammum clause to conform to the verdict

woul d defeat this requirenent.

|V

We next address the operation of § 10-104 in this case
i ndependent of the clear statutory nandate. As a threshold
i ssue, appellee argues that 8 10-104 is inapplicable to this
appeal because a notice of intent was never filed in the circuit
court. Appellee did file a 8§ 10-104 notice in the district
court and the notice was transferred to the circuit court as

part of the record, pursuant to 8§ 4-402(e)(2). Once in circuit
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court, appellee’s counsel referred to “the admssibility of ny
§ 10-104 statenent” in a letter to opposing counsel, the
docunent was referred to as the “10-104 statenment” by the court
and both attorneys at trial, and appellee’ s counsel argued for
the docunent’s admssibility by quoting |anguage from § 10-104.

Courts and Judicial Proceedings 8§ 4-402(e)(2) provides that,
when a party files a tinmely demand for a jury trial
“jurisdiction is transferred forthwith and the record of the
proceeding shall be transmtted to the appropriate court.”
Here, that court was the Circuit Court for Prince George’s
County, and the record, including appellee’s 8§ 10-104 notice,
was so transmtted. The transfer of jurisdiction to the circuit
court did not render all proceedings below a nullity; for
exanple, appellee was not required to file a new conplaint.
Appellee’s notice of intent to introduce the nedical records
W t hout supporting testinony was thus effective in the circuit
court and 8 10-104 is applicable to this appeal.

Appellee also argues that he introduced the docunent
pursuant to stipulation, rather than pursuant to 8§ 10-104. W
find no nmerit in this argunment. To the extent that appellant
stipulated to the docunments’ admssibility, he stipulated that
they were adm ssible pursuant to § 10-104. At trial, appellant

objected to the adm ssion of a portion of the docunents because
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they would be admtted during the course of live testinony, and
the court, after construing 8 10-104, concluded that they were
adm ssi bl e. Appel l ee further argues that the adm ssion of the
docunents was “harnless error,” because their admssibility was
otherwise established through a conbination of ©pre-tria
adm ssions by appellee and trial testinony. Appellant does not
all ege, however, that the trial court erred in admtting the
docunent s. The  harm ess error doctrine is therefore
i nappl i cabl e.

The applicability of 8§ 10-104 is also the subject of one of
appel lant’s assignnents of error. He contends that the tria
court erred in concluding that 8§ 10-104 was inapplicable to the
case because of appellee’'s presentation of live testinony of a
treating chiropractor at trial. The relevant portion of the
court’s opinion and order disposing of post-trial notions is as
foll ows:

[ T] he [appellant’s] counsel wote on May 18,
1998:

| think the sinplest thing for us
to do is to agree that the 10-104
statenent will cone in if there is
no live nmedi cal t esti nony.
O herwi se, those portions of [the
8] 10-104 [statenment] covered by
t he live t esti nmony woul d be
subm tted through the w tness.

The [appellee] did, in fact, call the
treating chi ropract or, M chael Fador si k
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[sic] as a withess. His records, as well as
other medical records of [appellee] were
admtted into evidence, over [appellant’s]
obj ecti on. He obj ect ed because t he
chiropractor who generated and wused the
records was present to testify.

The [c]ourt finds that [ appel | ee]
di sclosed at the pre[-]trial conference that
he intended to call the chiropractor. . . .
The chiropractor testified, and was cross-
examned as to his own records, and the
other records upon which he relied. Since
there was in fact court testinobny concerning
the records, [8] 10-104 does not apply to
the facts of this case.

Even if [8] 10-104 did apply[,] the
[c]ourt believes that Rule 2-341, which
provides for “great liberality in the
al | owance  of amendnents, ” Gol dstein .
Peni nsul a Bank, 41 M. App. 224 (1979)[,]
would permt the [c]lourt to grant the
[ appel | ee’ s] post[-]trial noti on for
amendnment of the ad dammum cl ause.

The court then denied appellant’s notion for a new trial and
granted appellee’s notion to anend his ad dammum cl ause.
As we stated above, appellee did introduce the nedical

records, pursuant to § 10-104; the statute is therefore

applicable to this case. The court summarily admtted the
nmedi cal records as part of the § 10-104 statenent; it did not
ment i on any Separate gr ounds for aut henti cati on or

adm ssibility, nor was any argunment heard on these matters. W
think it significant that, in his correspondence of My 18,

1999, appellant’s counsel, after alluding to the fact that
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appellee’s counsel had indicated the possibility that Dr.
Fedorczyk would testify, specifically said that he did not agree
to the admssibility of a 8 10-104 statenent if there was to be
live testinony. He further stated that he thought counsel was
“entitled to one but not the other” and that “I think the
sinplest thing for us to do is to agree that the [8] 10-104
statenment wll cone in if there is no live nedical testinony.
O herwi se, those portions of the [8] 10-104 covered by the live
testinmony would be submtted through the wtness.”

Not ably, the first exhibit submtted was the notice pursuant
to 8 10-104 offered by counsel for appellee. As we discussed
supra, statutorily, 8§ 10-104 and 8 4-401 can only be read as a
l[imtation in the circuit court to those danages which one could
have recovered in the district court.

It is clear from the record that appellant’s counsel
expressly advised counsel for appellee that he would agree to
the admissibility of the § 10-104 statenent if appellee’s
counsel did not offer the nedical records through live
testinony, but that he objected to appellant calling his expert
if the nedical evidence was to be admtted pursuant to 8§ 10-104.
Aside from the statutory basis, appellee was estopped from
pursuing a larger damage award by deciding not to proceed

pursuant to 8§ 10-104.
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In a case in which a judgnment creditor asked that a trustee
be appointed to sell land fornerly owned by a judgnent debtor,
his wife and nother-in-law as joint tenants, but which had been
conveyed to a straw party, then back to the wife and nother-in-
| aw, the judgnent debtor contended that the court of equity was
Wi t hout power to appoint a trustee and make a sal e because the
earlier decree failed to define the extent and character of the
judgnment debtor’s interest in the property and that the nost the
judgment creditor could obtain is recovery of the subject
property to its owners of record prior to the conveyances held

to be fraudulent. Van Royen v. Lacey, 266 M. 649, 650 (1972).

In holding that the judgnent debtors were estopped from
subsequently arguing that the judgnment debtor and his w fe owned
one-half of the property as tenants in comobn and that the
not her-in-law held the other one-half of the property as joint
tenants with the judgnent debtor and his wife, the Court of
Appeal s hel d:

Be that as it nmay, estoppel by adm ssion or
by pleading has |ong been recognized in this
St at e. In . . . [Edes v. Garey, 46 M. 24,
41 (1877),] the Court of Exchequer in Cave
v. Mlls, 7 H & W 927, was quoted as
saying, “A man shall not be allowed to bl ow
hot and cold, to claim at one tine and deny
at another.” Accordingly, we hold that in
this case the appellees are now estopped by
their own pleadings from contendi ng anythi ng
other than that the three parties owned as
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joint tenants, wth no tenancy
entireties involved.

ld. at 651-52 (1972) (enphasi

To like effect, we said

209, 214-15 (1997), citing WnMrk Ltd.

s added; citations

by the

omtted).

in Wlson v. Stanbury, 118 M. App

St ockbridge, 345 Md. 614 (1997):

|f parties in

to assume inconsistent

in the trial

useful ness of
woul d in nost
t he coercive

Partnership v. Mles &

court were permtted

posi tions

of their causes, the
courts of justice
cases be paral yzed;
process of the |[|aw,

avai lable only between those who
consented to its exercise, could
be set at naught by all. But the
rights of all nen, honest and
di shonest, are in the keeping of
the <courts, and consistency of
proceeding is therefore required
of all those who conme or are
brought before them It may

accordingly be laid down as
tion that one who,
W thout mstake induced by the

broad proposi

a

opposite party, has t aken a
particular position deliberately
in the course of Ilitigation, nust
act consistently wth it; one

cannot play fast and | oose.

See also Stone v. Stone,
trustee, who had admtted i
stock and a certain account

from denying that he did not

230 M. 248 (1962) (holding that

n certain witten

i nstrunents that

were part of a trust, was estopped

have know edge of

t he consequences

to the trust nor of the injury to the beneficiaries if he later
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denied themor that he was acting in the capacity of a trustee);
Billman v. Maryl and Deposit Insurance Fund Corp., 86 MiI. App. 1
20 (1991) (holding that, having persuaded the court not to
consolidate the current case with a prior proceeding, appellants
could not seek to have the subsequent proceeding disnm ssed by
asserting that the clainms could have been raised and litigated
previously and therefore were barred by res judicata).

Al t hough we recognize that the dispositive issue is the
| egislative intent as gleaned from the enactnment of 8 10-104 in
conjunction with 8§ 4-401, fundamental fairness requires that
counsel not be permtted tactically to disarm opposing counse
by resorting to msleading |egal nmaneuvers, particularly when
counsel has expressed his objection.

In the course of preparation for trial, it is axiomatic that
the nature and degree of preparation is dictated by what counsel
perceives is at stake. One may very well be wlling to
stipulate to the adm ssion of nedical evidence pursuant to the
provisions of 8§ 10-104 if the only exposure is to an award of
$25,000. On the other hand, in a case in which one nmust counter
the far nore persuasive testinony of an expert w tness, rather
than a cold nedical record, the l|evel of preparation could be
expected to be nmuch greater. Indeed, the statutory schene which

does not reference any case in which the original exclusive



- 21 -
jurisdiction is in the circuit court evinces an intent that 8§
10-104 be invoked only in small clains involving |ess serious
injuries and smaller potential damge awards. We hol d,
therefore, that, by proceeding pursuant to 8 10-104, independent
of the statutory limtation which we have discussed, appellant
is estopped from pursuing damages in excess of that allowed

under § 4-401.

Vv

Finally, appellant contends that the trial court failed to
exercise its discretion in denying appellant’s Mtion for New
Trial or Remttitur and that this constituted reversible error.
Appel lant’s notion, filed August 23, 1999, focused on three nain
argunents for a new trial, or in the alternative, remttitur.
First, appellant argued that the verdict should be limted to
$25, 000 because appellee introduced nedical records and bills
under 8§ 10-104. Second, appellant argued that the verdict was
SO excessive as to “shock the conscience.” Appel | ant ar gued
that various msconduct during trial justified granting a new
trial, including the jury's award of nore |ost wages than were
clainmed, appellee’s revelation that, contrary to his answers to
interrogatories, he had been involved in other notor vehicle

accidents, and appellee’s testinony that appellant was insured.
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After a series of counter-notions and responses, and a
hearing on the notions, the trial court filed an opinion and
order on Cctober 22, 1999, denying appellant’s notion for a new
trial or remttitur and granting appellee’s notion to anmend the
ad dammum clause to conform to the jury verdict. The court’s
opi nion addressed only one of appellant’s contentions — that
appel lee’s use of 8§ 10-104 limted the verdict to $25, 000.

In the case sub judice, the trial court’s opinion and order
di scussed the operation of § 10-104 and Rule 2-341 in the case,
but did not address the issues of the excessiveness of the jury
verdict or of the alleged irregularities of the trial. \Wether
distracted by the novel issue presented regarding 8 10-104, or
convinced that the other grounds for the notion had no nerit,
the court failed to exercise its discretion in disposing of the
not i on. Because we conclude that § 10-104 operated as a
l[imtation on appellee’'s recovery, the excessiveness of the
jury’s verdict, vel non, is a non-issue.

Al t hough “[a] decision regarding the excessiveness of a
jury’s award is within the discretion of the trial court, and an
abuse of that discretion is reviewed by this Court under
‘“extraordinary circunstances,’” Omens Corning v. Bauman, 125 M.
App. 454 (1999), when the appellate court is “unable to say from

[the] record that the trial judge did exercise his discretion to
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consider the claim of excessiveness of the verdict,” the case
nmust be remanded for consideration of the notion for remttitur.
Tayl or, 312 M. 609, 624 (1998). Al though the court’s failure
to exercise its discretion was an abuse of discretion, the error

is of no consequence, given our decision regarding the

limtation on the award recoverabl e.

JUDGVENT OF THE CI RCU T
COURT FOR PRI NCE GEORGE' S
COUNTY REVERSED; CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
THI'S OPI NI ON

COSTS TO BE PAI D BY
APPELLEE



