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This case requires us to examne the doctrine of parent-child
i muni ty, which has been part of the law of Mryland since 1930.
See Warren v. Warren, 336 MI. 618, 622-28 (1994); Schneider v.
Schnei der, 160 M. 18, 21-23 (1930). Cenerally, it proscribes
parents and their unemancipated children from asserting civil
cl ai rs agai nst one another. The Court of Appeals has, however
recogni zed an exception to this doctrine, which allows a child to
sue a parent for "cruel and inhuman treatnent or for nmalicious and
want on wongs." Mhnke v. More, 197 M. 61, 68 (1951). That
exception is central to this case.

In 1994, James K. Eagan, appellee, the court-appointed
guardi an of the property of two mnor children, Laura M Cal houn
and Kevin J. Calhoun, filed a wongful death action against John C
Cal houn, appellant, in the Grcuit Court for Howard County. He
al l eged that appellant, the father of Laura and Kevin, deliberately
or recklessly killed 3 adys E. Cal houn, appellant's wife and the
children's nother. Appellant contended that the action was barred
by parent-child immunity. The circuit court disagreed, ruling that
Cal houn's conduct fell within the Mahnke exception. Thereafter, a
jury found in favor of the children and awarded t hem $2, 360,000 in
damages. The jury, however, was unable to reach a verdict on the
i ssue of whether appellant's actions "were atrocious, show ed] a
conpl et e abandonnent of the parental relation, were intentional,
were willful and were malicious.” Nevertheless, the circuit court
determned that this inability was of no consequence and entered

j udgment in favor of appell ees.



Cal houn now appeals and presents two questions for our
consi derati on:

|. D dthe Court err by not enforcing the parent-child

immunity law of the State of Maryland in favor of

Appel lant and in denying Appellant's Trial Mtion for

Summary Judgnent and Motions for Directed Verdict?

1. Did the failure of the jury to reach a verdict on

question 2 of the verdict sheet substantiate that

Appel l ant's conduct was within the framework of parent-

child i munity?

We conclude that it was a question for the jury as to whether
appel l ant' s conduct was cruel and i nhuman or wanton and nali ci ous,
so as to fit wthin the Mahnke exception. Therefore, the circuit
court erred in ruling upon the issue as a matter of |law. Moreover,
the jury was unable to reach a verdict on that critical issue.
Therefore, we shall reverse the judgnent and remand the case for a

new trial.

FACTUAL SUMVARY?

John and d adys Cal houn were nmarried on June 15, 1974. The
coupl e had two children: Laura, born on Cctober 4, 1980 and Kevin,
born on July 23, 1982. The Cal houns both worked for the Nati onal
Security Agency ("NSA"). They experienced difficulties in the
marri age; appellant conceded that he had an extramarital affair
with a co-worker at the NSA, which famly nenbers knew about and

Ms. Cal houn suspect ed.

In large neasure, we shall summarize the facts in the |ight
nost favorable to appellee, the prevailing party.
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The events at the center of this case occurred on May 13,
1992. That afternoon, the Cal houns decided to clean the gutters of
their hone. Appel l ant | eaned a | adder against the side of the
house, and Ms. Cal houn clinbed the | adder as her husband held it.
While his wife was on the | adder, Cal houn kicked it, causing her to
fall to the ground. Appel lant did not call 911 or otherw se
attenpt to summon help. |[In addition, although he had been trained
in CPR, he did not attenpt to help his wfe. Instead, he washed,
changed his clothes, and then drove to a hardware store to purchase
joint conpound. He then went to pick up Laura at her school, where
he met with a teacher. An hour later, he picked up Kevin at his
school. Thereafter, he drove his children home. After arriving at
t he house, he maneuvered his children away from the side of the
house where their nother's body was |ying. That evening, he took
both his children to a softball gane in which Laura parti ci pat ed.

At approximately 9 p.m that evening, Laura called her aunt
and uncle, Javier and Ml agros Santiago. M. Santiago was d adys
Cal houn's brother. Laura was trying to find her nother and asked
the Santiagos whether they knew where she was. Ms. Santiago
responded that she did not know. At 10 p.m, M. Santiago called
appel  ant and asked whether Ms. Cal houn was in the house. Cal houn
responded that she was not. He also stated that her car was not at
t he house, but that her pocketbook was in the kitchen. Wrried,
t he Santi agos decided to drive to the Cal houn residence, along with

their sons, Yiloiz and Nell.



At 10:25 p.m, Calhoun called 911 and reported his wfe
m ssing. At approximately 10:30 p.m, he called Jennifer Cal houn
Rydi ngs, a daughter froma prior marriage, and told her he could
not find his wwfe. He asked Rydings to cone to the house, which
Rydi ngs agreed to do.

When the Santiagos arrived at the house at approximately 10: 40
p.m, M. Santiago began asking questions about his sister's
wher eabouts. After seeing her keys, wallet, and driver's |license
in the kitchen, M. Santiago asked how her car could be gone
Cal houn responded that the car was "in the shop." M. Santiago
asked for a flashlight in order to begin a search. He told Yilooiz,
hi s sixteen-year-old son, to look in the living room and on the
porch. Wen Yiloiz went to the porch, he saw his aunt's body on
t he ground.

Yiloiz imrediately ran to the kitchen and al erted his nother,
and then raced to the garage where his father and appellant were
standi ng. Everyone went to the place where Ms. Cal houn's body was
[ yi ng. M. Santiago touched Ms. Calhoun's |legs and found them
cold. After he checked for a pul se and found none, he directed his
wife to call 911.

Rydings arrived at the house and encountered Yiloiz as he was
runni ng down the driveway to neet the anbulance. Yiloiz told her
that sonmething was "wong" with dadys. Still unsure of what was
happeni ng, Rydings drove to the house and ran through the front

door. Ms. Santiago then led her to Ms. Cal houn's body. Rydings



felt Ms. Cal houn's neck for a pulse and could not find any. She
al so found her body to be "very, very stiff." Later, Rydings saw

her father begin to cry and fall to the ground. Rydings testified

at trial that, at that point, "I got very angry because inmedi ately
| just knew he had sonething to do with this. | nean, | don't know
how, | just knew and | was very angry, very angry."

Rydi ngs tel ephoned her sister, Jacqueline Cal houn, another
daughter from appellant's prior marriage, and told her what had
happened. Jacqueline drove to her father's house and remnained
there until approximately 4 a. m

Medi cal personnel arrived at the scene and pronounced M.
Cal houn dead. Howard County police were dispatched to the house at
10:54 p.m Oficer T.R Read examned M. Calhoun's body and
observed a significant skull fracture and a | arge anount of dried
bl ood on Ms. Cal houn's head and arnms. He also saw two |l arge dried
bl ood stains on a blue plastic tarpaulin that was covering a stack
of scaffolding behind Ms. Cal houn's body. |In addition, he noted a
smal| area of blood spatter on the tarpaulin, consistent wth an
i npact area where Ms. Cal houn's head woul d have hit the tarpaulin.

Hom ci de detective Frank Dayhoff arrived at 11:39 p.m and
t ook charge of the investigation. At 12:30 a.m, Detective Dayhoff
conducted the first of a series of interviews wth appellant
Cal houn initially indicated that he did not know how his w fe had
died. He said that he had left his house between 1:30 and 2:00

p.m to purchase joint conpound, then went to pick up his children



at school, returned hone at approximately 4:30 p.m, and then took
his children to dinner and a softball gane. He acknow edged t hat
d adys had suspected himof having an affair with a co-worker, but
added that this was not true and dadys's suspicions were
"nonsense.” He also stated that he and his wife had had a good
rel ati onship and had been rebuilding their marriage since March
1992. On May 21, 1992, eight days after his wife's death,
Detective Dayhoff again interviewed appellant. Cal houn provi ded an
account that was consistent with the one that he had first given.

On the night of June 6, 1992, Detective Dayhoff interviewed
appellant for a third time. He was acconpani ed by Lieutenant Sam
Bower man. The detective confronted Cal houn with a note that one of

his wife's co-workers had witten. The co-worker stated that,

about two weeks before her death, Ms. Cal houn had said, "If | die
suddenly, it won't be an accident. You don't know what he is
capabl e of doing." After reading the note, Cal houn becane visibly
shaken and pal e. He then stated: "I kicked the |adder and she
fell. 1t was all over a sinple thing."

Appel  ant al so provi ded Detective Dayhoff with the foll ow ng
i nformation. He stated that he and d adys were talking as she
clinbed the | adder; the conversation grew heated. According to the
detective's testinony at trial, appellant related that his wife
made a caustic remark "about sonething that had happened between
them sonething he had tried to do in Lancaster, PA a few weeks

before.”" As this remark "chall enged his manhood, " appel |l ant becane



angry at her because "she was right." Cal houn then kicked the
| adder.

An aut opsy was performed on Ms. Cal houn by Dr. Dennis Chute,
an assistant nedical exam ner. Dr. Chute concluded that Ms.
Cal houn had died from head injuries sustained in a fall from a
| adder. He classified the death as a hom ci de.

In July 1992, appellant was arrested and charged wth second
degree nurder, voluntary mansl aughter, and reckl ess endanger nent.
On March 11, 1993, pursuant to a plea agreenent, appellant pl eaded
guilty to voluntary mansl aughter, pursuant to an agreed Statenent
of Facts. On June 24, 1993, he was sentenced to five years
I npri sonnent. VWen the civil trial began on Mrch 13, 1995,
appel l ant was incarcerated at the State correctional facility in
Roxbury.

At the civil trial, Rydings testified that her father had
infornmed her of his intention to get a divorce. She also knew her
father had contacted a lawer in order to attenpt to arrange an
am cabl e divorce settlenent. The reason for this, according to
Rydi ngs, was that Cal houn believed that his previous divorce had
cost him rmuch financially, for which he was "extrenely angry."
Rydi ngs testified:

He didn't want to loose [sic] his noney. It really

bothered him that he was going to have to [lose] his

noney because he knew that in a divorce she would get the

ki ds, the house, the whole thing and he didn't want to go

t hrough that again after he had gone through it with ny

nmot her.

Rydi ngs al so stated that, according to her father, the | awer said:
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"[Ylou don't need a | awyer, you need a hit man."

Jacquel i ne Cal houn al so testified that her father had spoken
to her about a divorce. She stated that the financia
circunstances of his previous nmarriage were "al ways a sore subject™
bet ween her nother and father. She added: "Dad woul d al ways say
Mom got everything." Additionally, she testified that her father
had "a very, very high tenper," a characteristic that she and her
sister regarded as "al nost comcal." Additionally, she said that
after leaving her father's house in the early norning hours of My
14, 1992, she proceeded directly to the police station, because she
felt the death was not accidental.?

Det ective Dayhoff testified that Ms. Cal houn's injuries were

inconsistent with a fall froma |ladder. He particularly relied on

2 The follow ng colloquy occurred at trial:

[ APPELLEE' S COUNSEL]: Now why did you go to the police
station?

M5. CALHOUN: Because | knew that sonething was wong. |
knew that -- | had a gut feeling that everything was not
right and that it wasn't an accident.

[ APPELLEE' S COUNSEL]: What did you base that feeling on
at that particular tinme?

M5. CALHOUN: There's nothing in particular. | guess its
[sic] just a lifetime of know ng your father. | knew
that he didn't have a particular loving relationship with
her. | knew that he had spoken about a divorce. He had
t al ked about a divorce with ne. And | al so knew that he
was not going to get a divorce because she, as a result
of him having an affair, she woul d have been entitled to
nost everything and he would not have allowed that to
happen.



the fact that Ms. Cal houn had two head wounds. He stated: "It is
i nconcei vable that a person could fall and even if they fell
directly on the top of their head, could receive two | arge gaping
wounds that fractured the skull in these places fromthe fall."
Aut opsy phot ographs substantiated that M. Cal houn had two head
wounds.

In addition, Detective Dayhoff testified that M. Cal houn's
body | acked "ancillary injuries" that would be consistent with a
fall from a | adder. These injuries would include conpression
fractures and contusions or fractures in her shoulders, elbows,
hi ps, or knees. He reasoned that, when a body falls, it strikes
the ground in a nunber of different places. |In Detective Dayhoff's
view, Ms. Cal houn "slid" down the | adder, sustaining contusions on
her Iip and nose when they hit the rungs, and landed in a sitting
posi tion. Then, M. Calhoun was struck in the head with great
force by a blunt object. The force caused her head to strike the
tarpaulin, resulting in the bl ood stains.

Dr. Chute testified, however, that Ms. Calhoun's injuries were
consistent wwth a fall froma | adder, although he conceded that it
was "possible" that the two head wounds coul d have been caused by
bl ows from an object, such as a two-by-four. He further stated
that it was possible that her injuries were caused by an event
other than a fall froma |adder or a blow to the head, "because the
wounds are not specific of a particular object which the skull or

the scalp cane in contact with."
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Both Laura and Kevin testified briefly at trial. They each
stated that they had |oved their nother and that they m ssed her.
In addition, both children have recei ved counseling while residing
with Susan and Robert Hereth, who are apparently friends of
appellant. Their counselor, Dr. David C. WIllians, also testified
at trial. He stated that Laura was fearful of her father, did not
trust him and did not wish to live wwth himafter he was rel eased
from prison. Dr. Wlliams also testified that Kevin was stil
unable to discuss at length what the loss truly nmeant to him
Kevin was, however, aware that his father had pleaded guilty to the
charges related to his nother's death

In his testinony, Cal houn insisted that the incident was an
accident, and that he did not intend to kill his wife. Cal houn
gave virtually the sane account of the occurrence that he had given
to the police in his third interview, but with one variation. He
stated that he kicked the | adder because he was angry at hinself,
not d adys. He explained that the subject of Lancaster,
Pennsylvania referred to a shopping trip with his wfe to nake
amends for his extramarital affair. Wen his wfe nentioned
Lancaster, appellant becanme angry and di sappointed in hinself for
what he had done "behind ny wife's back.”" It was then that he
ki cked the | adder. The next thing he knew, his wife was |lying face
down on the ground next to him Cal houn testified that he realized
that she was not breathing and then ran to call 911. Once inside

the house, however, he decided that he needed to "get her
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breat hi ng" again. He wal ked outside, tried unsuccessfully to turn
his wife over, and then "panicked" and left. Appel I ant further
stated that he wanted to preserve his marriage wth d adys; he
ended his affair with the co-worker, adding that it was inexcusable
but it was not "a long termrelationship.” Calhoun also admtted
that he had lied to the police during his initial interviews.
Further, Calhoun testified that, after their nother's death,
Laura and Kevin lived with him Appel lant said that, as
appel lant's sentencing approached, he nmade arrangenents for the
children's care. On March 30, 1993, he signed an agreenent givVing
tenporary legal custody of his children to Robert and Susan Heret h,
in the event that appellant were sent to prison. The arrangenent
is to termnate upon appellant's request for the return of his
children upon his release fromprison. The Hereths subsequently
filed in the circuit court a "Conplaint for Tenporary Custody and
O her Relief,” in which Cal houn joined, seeking an order awarding
themtenporary | egal custody of Laura and Kevin "from June 24, 1993
to so long as the said mnors should reside with them"™ On April
6, 1993, the court signed such an order. In addition, Calhoun
joined the Hereths in opposing a later petition filed by the
Santi agos, seeking appoi ntnent as guardians of the children. On
Sept enber 24, 1993, the court signed another order nam ng the
Heret hs as guardi ans of the person for Laura and Kevin and nam ng
appel l ee as guardian of their property. Wth respect to the

custody issue, appellant offered in evidence various pleadings and
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ot her docunents, sone of which referred to the fact that appell ant
had pl eaded guilty to voluntary mansl aughter in connection with the
death of his wife

The parties stipulated at trial that appellant wants to be
reunited with his children upon his release from custody.
Appel | ant conceded, however, that he has not paid any formal child
support to appellee, although he has continued to pay the taxes,
nort gage paynents, and insurance on the hone that he had owned with
his wfe.

At the close of appellee's evidence, Cal houn made a notion for
judgnent on the basis of parent-child inmmunity. The trial court
denied the notion, stating that "the Court is of the opinion that
the parent/child immunity does not apply in this case.” At the
close of all the evidence, appellant nade another notion for
j udgnent on the same ground. |In response, appellee contended that
the case fits within the exception announced in Mahnke v. Mbore.
The court agreed with appellee and again denied the notion.?

The case was then submtted to the jury. The verdict sheet

contai ned three questions. First, the jury was asked: "Wth

% Nevertheless, the court declined to submt appellee's
punitive damages claimto the jury. Rel ying on our decision in
Cohen v. Rubin, 55 M. App. 83, 99-101 (1983), the court re-
affirmed a pre-trial determnation that punitive damges are not
recoverable in a wongful death action. |In Cohen, we stated: "W
are of the opinion . . . that punitive damages are not recoverable
i n cases arising under the wongful death statute unless and until
the legislature so provides.” 1d., 55 Ml. App. at 101. See also
Baltinmore & Chio Railroad v. State ex rel. Kelly, 24 Md. 271, 280
(1866). This ruling has not been chal |l enged on appeal.
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respect to Plaintiffs' clains that the Defendant, John C
Cal houn[,] commtted a wongful act or acts which caused the death
of dadys E. Cal houn, how do you find?" Second, the jury was
asked: "Wth respect to Plaintiffs' clains that the wongful act or
acts of the Defendant, John C. Cal houn[,] were atrocious, show a
conpl et e abandonnment of the parental relation, were intentional,
were willful and were malicious, how do you find?" Third, the jury
was asked, if it found for the plaintiffs on Question 1 or both
Questions 1 or 2, what damages it found that the plaintiffs had
suffered "as a result of the wongful act or acts of the
Def endant . "

Appel  ant' s counsel objected to the second question, claimng
it was "only necessary for punitive damages." The court overrul ed
the objection, stating, "My interpretation is, it should be in
there according to the statute in [Mahnke]." Thereafter, the jury
found in favor of appellee with respect to the first question. As
to the second question, the jury foreman stated that the jury
"could not conme to a verdict." It then awarded the children a
total of $2,360,000 in damages.*

Appel l ee's counsel requested resubm ssion of the second

guestion, in the formof five separate questions. He argued that

4 This sum consi sted of $70,000 to Laura and $90, 000 to Kevin
for "pecuniary/econom c damages" until their eighteenth birthdays;
$1, 000,000 to each child for "nental anguish, enotional pain and
suffering, loss of society, conpanionship, confort, protection
parental care, attention, advice, counsel, training or guidance";
and $100, 000 to each child for costs of education that they could
reasonably expect woul d have been paid by their nother.
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the jury "obviously can't agree on all of them' and "[p]erhaps they
can agree one way or the other on each one of those five itens."
Cal houn's counsel objected, saying:

Your Honor, | object to that recommendation. As |
understand the wongful death act, ah . . . as far as
proof. Wen you | ook at the statute, and I'lI|l have to
pull that a little bit . . . the statute says the
criteria for proof is, nunber one, determne if there is
a wongful act. And the statute defines a wongful act.
The statute defines a wongful act not in ternms of what
the definition of . . . item tw does. That's why |
objected to it to begin wth.

[Qnce you find the wongful act, . . . as |
understand the cases, you go into the damages. The jury
has . . . found the wongful act, and that's all they
[are] required to do. In ny opinion, and | think | have
sonme law to back that up, | have to dig it up, because |
was going over last night. . . . [Qnce they ve found a
wrongful act, that ends that part of the burden of proof
ah . . . of their . . . of their obligation as a jury,

to do anynore. And then they go into the damages.
|l . . . | think the jury has done its job. | . . . they
don't have to do anynore.

The trial judge agreed with appellant and declined to re-
submt the second question. The follow ng exchange occurred:

THE COURT: That's ny wunderstanding too, M. Peklo
[ appel | ee' s counsel ], that once they decide nunber one,
they don't necessarily have to go into nunber two to cone
up with nunber three. Because the way the statute reads,
wrongful act, and they have determned it was a w ongful
act. So, okay.

[ APPELLEE' S COUNSEL]: | wunderstand your position, Your
Honor. W respectfully disagree.

THE COURT: You respectfully disagree. But, | don't
why do they have to go to nunber two.

[ APPELLEE' S COUNSEL]: Well, that's just our position
Your Honor, | nean.

THE COURT: No, | say what's your reasoni ng behi nd goi ng
to nunber two. Once they nmake a decision that there was
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a wongful act, you' re saying they can't go into damages
until they decide one or the other.

[ APPELLEE' S COUNSEL]: Ch no. They can, they can. It was
suggested that, that be put into help for any ah .
well, I'"l'l wthdraw that.

THE COURT: kay. M. Bailiff you can let them go.
They're free to go.

Thereafter, the court entered final judgnent in favor of appellee.

DI SCUSSI ON
l.

W begin wth a review of the doctrine of parent-child
i mmunity. In English common law, there was no rule preventing
suits between parents and their children. See W Page Keeton et
al ., PROSSER AND KEETON ON THE LAw oF Torts 904 (5th ed. 1984). The
doctrine of parent-child immunity first appeared in an 1891
deci sion by the Mssissippi Suprene Court, Hewellette v. George, 9
So. 885 (Mss. 1891), overruled in part in daskox v. d askox, 614
So. 906 (M ss. 1992).5 There, the court refused to permt a suit
by a m nor against her nother (and then her nother's executor) in
whi ch she all eged that her nother had wongfully conmtted her to
an insane asylum The court said, at 9 So. at 887:

[SJo long as the parent is under obligation to care for,

gui de, and control, and the child is under reciprocal
obligation to aid and confort and obey, no such action as

> Interestingly, in alnmost all of the authorities, the
appellant's nane in the Mssissippi case is spelled "Hewett." In
t he Sout hern Reporter, however, her nanme is spelled "Hewellette."
Hereinafter, for ease of reference, we shall use "Hew ett."
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this can be nmaintained. The peace of society, and of the

fam lies conposing society, and a sound public policy,

desi gned to subserve the repose of famlies and the best

interests of society, forbid to the mnor child a right

to appear in court in the assertion of a claimto civil

redress for personal injuries suffered at the hands of

the parent. The state, through its crimnal laws, wll

give the mnor child protection from parental violence

and wong-doing, and this is all the child can be heard

to demand.

Al t hough the court cited no authority to support its broad
pronouncenent, its holding rapidly spread to nmany other
jurisdictions. See, e.g., MKelvey v. MKelvey, 77 S W 664 (Tenn.
1903) (child could not recover for severe injuries inflicted by
cruel and inhuman treatnment on the part of her father and
stepnother), overruled in Broadwell v. Holnmes, 871 S . W2d 471
(Tenn. 1994) (parent-child inmmunity limted to conduct involving
the exercise of parental supervision or the provision of parental
care and custody); Roller v. Roller, 79 P. 788 (Wash. 1905)
(fifteen-year-old raped by her father could not nmaintain action),
overruled in part in Borst v. Borst, 251 P.2d 149 (Wash. 1952);
MIller v. Pelzer, 199 NW 97 (Mnn. 1924) (action for deceit not
permtted); Smth v. Smth, 142 NE 128 (Ind. C. App. 1924)
(action during majority for assault commtted during mnority not
permtted), disapproved in Barnes v. Barnes, 603 N E. 2d 1337 (I nd.
1992); Matarese v. Matarese, 131 A 198 (R I. 1925) (no recovery
for child s injuries resulting fromparent's negligent operation of

automobile), overruled in Silva v. Silva, 446 A 2d 1013 (R I.

1982); Mesite v. Kirchenstein, 145 A 753 (Conn. 1929).
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In 1930, the Court of Appeals joined these jurisdictions in
its decision in Schneider v. Schneider, supra, 160 M. at 19
There, the Court reversed a judgnent in favor of a nother agai nst
her unemanci pated son for injuries that resulted fromthe son's
negl i gent operation of the famly autonobile. Relying on Hew ett
and ot her cases, the Court stated: "It appears that a majority of
courts in which the question has arisen have decided that a m nor
child cannot maintain such an action against its parent.”
Schneider, 160 Mi. at 22. The Court noted the potential conflict
of interest that would arise if the parent were placed in the
position of being the guardian of the child and sinultaneously the
child s adversary. Id., 160 Md. at 22-23. But the Court also
enphasi zed the public policy concerns articulated in Hew ett:

Mai nt enance of the suit is inconsistent with the parent's

status or office, and the dependence of the m nor upon

her, and al so with the dependence of the |aw upon her for
the fulfilnment of necessary |egal and social functions.

* * %

We need not dwell upon the inportance of maintaining the
famly relation free for other reasons from the
ant agoni sns which such suits inply. "Both natural and
politic law, norality, and the precepts of revealed
religion alike demand the preservation of this relation
in its full strength and purity." Schoul er, Donestic
Rel ati ons, sec. 223.

Id., 160 Md. at 22, 23-24.

In Yost v. Yost, 172 M. 128 (1937), the Court reaffirned
Schnei der, and refused to permt a suit in equity by a mnor child
against his father for support or an increase in the anount of

mai ntenance. It held: "[F]or acts of passive negligence incident

18



to the parental relation, there is no liability." 1d., 172 M. at
134. It also reiterated the public policy rationale that supported
the doctrine, saying: "The doctrine is founded upon public policy,
and is designed to preserve the peace and harnony of the hone, as
well as to recognize the authority of the parent, under nornal
condi tions, responsible for the maintenance of the hone." Id.

As the decades have passed the doctrine of parent-child
i mMuni ty has becone increasingly unpopular. Beginning in the early
1960's, courts steadily began to repudiate it. See, e.g., Rousey
v. Rousey, 528 A 2d 416 (D.C. 1987) (declining, over a strong
di ssent, to adopt the doctrine in the District of Colunbia); G bson
v. G bson, 479 P.2d 648 (Cal. 1971); Coller v. Wite, 122 N W2d
193 (Ws. 1963) (sem nal case abrogating the doctrine except in
cases when the parent's tort involves "an exercise of parental
authority" or "ordinary parental discretion with respect to the
provi sion of food, clothing, housing, nedical and dental services,
and ot her care"). Comrentators and treatise witers have al so
general |y denounced the doctrine. See Richard J. Glbert & Paul T.
G |l bert, MRyLAND TORT LAWHANDBOOK § 23.4 at 262 (2nd ed. 1992) ("The
time has come for Maryland to jettison Hew ett and the Maryl and
decisions that Hewlett sired."); Coment, Parent-Child Tort
| mMmunity: Time for Maryland to Abrogate an Anachronism 11 U Balt.
L. Rev. 435 (1982); PROSSER AND KEETON ON TORTS, supra, 8 122 at 907
(calling the abrogation novenent a "long-overdue |andslide");
Comment, Parent-Child Immunity: The Case for Abolition, 6 San D ego
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L. Rev. 286, 295-96 (1969); MCurdy, Torts Between Parent and
Child, 5 Vill. L. Rev. 521, 529 (1960); MCurdy, Torts Between
Persons in Donestic Relations, 43 Harv. L. Rev. 1030, 1079-80
(1930). Simlarly, Section 895G of the RESTATEMENT ( SECOND) OF TORTS
(1977) recomends the doctrine's abrogation.?®

Sone courts have questioned the doctrine's common | aw roots.
See, e.g., Rupert v. Stienne, 528 P.2d 1013, 1018 (Nev. 1974).
Another criticismviews the rule as a m sgui ded anachronismthat is
nore likely to increase, rather than decrease, famlial hostility,
because of an unconpensated | oss resulting fromthe wong conmtted
by the famly nenber. These critics point out that the famly
harnmony that the rule seeks to preserve is nost |ikely damaged by
the tort itself, and that a state-created wall of immnity around
t he wongdoer hardly tends to pronote peace and good feelings. See
Silva v. Silva, 446 A 2d 1013, 1015 (R 1. 1982); Falco v. Pados,
282 A.2d 351, 355 (Pa. 1971).

Sonme of the strongest criticismof the rule appears in cases
i nvolving notor torts, in which the loss will al nost always be paid

by an insurance conpany, rather than the defendant-famly nenber.

6 Section 895G st ates:

(1) A parent of child is not imune fromtort liability
to the other solely by reason of that relationship.

(2) Repudiation of general tort immunity does not
establish liability for an act or om ssion that, because
of the parent-child relationship, is otherw se privileged
or is not tortious.
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These critics assert that, at least in cases covered by insurance,
the risk of famly friction is substantially reduced by the fact
that the wongdoer will not have to pay the judgnent out of his or
her own pocket. See Montz v. Mendal off, 40 Md. App. 220, 227-228
(1978) (concurring opinion). In this circunstance, the parent-
child immunity doctrine does little to inprove famly harnony, but
does much to create a windfall for the negligent party's insurance
carrier. See Heyman v. Gordon, 190 A 2d 670, 672 (N.J. 1963)
(Jacobs, J., dissenting). These considerations have |led a |arge
nunber of courts to carve out an exception to parent-child immunity
in notor tort cases. See, e.g., daskox v. daskox, 614 So. 906
(Mss. 1992) (overruling Hewlett in part, and allowng suits
bet ween parents and children in cases arising out of the negligent
operation of an autonobile); Sorensen v. Sorensen, 339 N. E. 2d 907
(Mass. 1975). See generally Warren v. Warren, supra, 336 M. at
627 n.2 (collecting cases).

Neverthel ess, there are considerations that support the
retention of parent-child immunity. These considerations have | ed
both this Court and the Court of Appeals to decline to join the
great wave of opposition to the doctrine. | ndeed, in VWarren v.
Warren, the Court observed that Maryland is one of only eight
States that retains the doctrine in its broadest form 1d., 336
M. at 621 n.1. Anong the considerations in favor of the doctrine
are concern for stare decisis and recognition of the fact that, to

this day, the General Assenbly has not abolished or limted the

21



i mmunity, notw thstanding the decades that have el apsed since its
adoption. As a result, in 1972, we concluded that the i Mmunity was
still part of the law of Maryland. See Latz v. Latz, 10 M. App.
720, cert. denied, 261 M. 726 (1971). See also Mntz v.
Mendal of f, supra, 40 Md. App. at 224.

There are also public policy considerations to which we
al l uded earlier. Parent-child inmmunity rests on the need to
preserve parental authority and to prevent the corrosive effects of
litigation on famly harnony. 1In Frye v. Frye, 305 Ml. 542 (1986),
after extensively discussing the doctrine, the Court decided not to
abolish it. The Court said, at 305 M. at 548:

A common thenme appears in the rational e advanced by the

courts which chanpioned the parent-child imunity. The

rule is founded upon the relation in which the parent and
t he unemanci pated mnor child stand to each other. The

reci procal dependence and entitl enent of t hat
relationship pronotes a public policy which the rule
reflects.

The Court | ater stated:

It is clear that for over half a century this Court
has recorded its belief in the inportance of keeping the
famly relationship free and unfettered. Qur primry
concern with regard to matters involving the parent-child
rel ati onship was the protection of famly integrity and
harnony and the protection of parental discretion in the
discipline and care of the child. W have steadfastly
recogni zed the authority of parents and their need to
fulfill the functions devolved upon them by that
position. The parental status should be held inviolate
so that there be no undue interference wth the
dependence of the mnor wunemancipated child on the
parents for such judgnent and care needed during the
child's mnority or with the dependence of the |aw on the
parent for fulfillnment of the necessary | egal and soci al
functions associated with the office of parent. Thi s
Court has declared it to be the public policy that
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discipline in the famly not be inpaired and that

tranquility of the hone be preserved. Matters which tend

to disrupt or destroy the peace and harnony of the hone

are not to be condoned.

ld., 305 Md. at 551-52 (enphasis supplied). The Court added: "It
is equally clear that this Court has had an abi ding belief that the
parent-child inmmunity rule enhances the public policy in that it
subserves the repose of famlies and the best interests of society
by preserving the peace and harnony of society and of the famlies
conposi ng society."” 1d. at 552.

Accordingly, the Court concluded that the doctrine 1is
"essential to the maintenance of discipline and to the stability of
famly harnony.” Id., 305 Md. at 561. Further, the Court declined
to create an exception for nmotor tort cases, notw thstanding the
presence of conpul sory autonobile insurance. It reasoned that such
a decision involved inportant policy issues that are best decided
by the Legislature. 1d., 305 Md. at 562-67.

In 1994, in Warren v. Warren, supra, 336 Mi. 618, the Court
reaffirmed the Frye decision. 1d., 336 Ml. at 622-26. Witing for
the Court, Judge Karwacki said, at 336 M. at 626:

[We believe that it is still in the best interest of

both children and parents to retain parent-child

immunity. Abrogating the immunity would result only in

further discord within the famly and would interfere

with the exercise of parental discretion in raising and

disciplining children. W are not willing to open the

door to rebellious children and frustrated parents and

allow the courts to becone the arbitrator of parent-child

di sputes and overseer of parental decisions.

This array of cases nakes clear that the doctrine of parent-
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child immunity remai ns deeply enbedded in the | aw of Maryland; it
is up to the General Assenbly to decide whether it is tine to
change the | aw Wth this background in mnd, we turn to the

I ssues present ed.

.

Appel | ee contends that parent-child immunity does not apply
here, because the children's wongful death action against their
father "derives from' the cause of action that their nother would
have had agai nst appel |l ant had she survived. The parties have not
cited, nor have we discovered, any reported Maryl and deci sion that
has deci ded the precise issue of whether, since the abrogation of
i nterspousal immnity, a mnor child my maintain a wongful death
action agai nst one parent for the death of the other parent, if the
decedent would have had a viable claim against the surviving
spouse, had the decedent |ived.

Appel l ee relies on the | anguage of the Wongful Death Act,
Maryl and Code (1974, 1995 Repl. Vol.), 88 3-901 et seq. of the
Courts and Judicial Proceedings Article ("C.J."). C.J. 8§ 3-902(a)
provides: "An action may be maintained against a person whose
wrongful act causes the death of another.” C J. 8§ 3-901(e), in
turn, defines "wongful act" as "an act, neglect, or default
including a felonious act which would have entitled the party
injured to maintain an action and recover damages if death had not

ensued. " (Enphasi s supplied.) C.J. 8 3-904(a) provides: "An
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action under this subtitle shall be for the benefit of the wfe,
husband, parent, and child of the deceased person."”

Appel | ee asserts that, because Ms. Cal houn, had she survived,
woul d have been able to maintain her own action against appellant,
due to the abrogation of interspousal immunity, see Boblitz v.
Boblitz, 296 M. 242 (1983), her children, based on C. J. 88 3-
901(e), 3-902(a) and 3-904(a), may pursue their own action agai nst
him W disagree with appellee's contention.

It is true that a wongful death action is, in sone sense, a
"derivative" action. This is because the survivors my not
mai ntain a wongful death action if the decedent would not have
been able to recover against the tortfeasor had the decedent |ived.
See Smith v. Goss, 319 M. 138, 144 (1990); C J. 8§ 3-901(e).
Thus, there exists the general rule that defenses that woul d have
been good agai nst the decedent, had the decedent survived, are al so
good agai nst the survivors in a wongful death action. See Smth
V. (G oss, supra (parent-child imunity); Frazee v. Baltinore Gas &
Electric Co., 255 M. 627 (1969) (contributory negligence);
Baltinore & Potomac Railroad v. State, Use of Abbott, 75 M. 152
(1892) (assunption of the risk).

Nevertheless, it is also well settled that a wongful death
action is not purely a "derivative" action; the survivors are not
suing as a representative of the decedent. | nstead, a wongfu
death action is primarily a personal claim asserted by the

survivors for their own loss resulting fromthe decedent's death.
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This principle was enunciated in G obe Anerican Casualty Co. v.
Chung, 76 M. App. 524 (1988), vacated and appeal dism ssed on
ot her grounds, 322 M. 715 (1991), in which we discussed the
di fference between a wongful death action and a "survival action":

When a victimdies because of the tortious conduct
of soneone else, two entirely different types of claim
may ari se. One is a survival action comenced or
conti nued by the personal representative of the deceased
victim seeking recovery for the injuries suffered by the
victim and prosecuted just as if the victimwere still
alive. It is called a "survival action" in the sense
that the claim has survived the death of the clai mant.
The other is a wongful death action, brought by the
relatives of the victim and seeking recovery for their

loss by virtue of the victims death. A deceptive
simlarity inevitably results fromthe prom nent common
denom nator fact that the victim has died. I n ot her

essential characteristics, however, the two types of
claimare clearly distinct. The first arises fromthe
tortious infliction of injury upon the victim the
second, only fromthe actual death of the victim 1In the
first, damages are neasured in terns of harm to the
victim in the second, damages are neasured in terns of
harm to others from the loss of the victim In the
first, the personal representative serves as the
post hunous agent of the victim 1in the second, his
surviving relatives do not serve as his agent at all.
They act in their own behal f.

Id., 76 Ml. App. at 526-27 (italics in original; boldface added).’

" Survival actions are governed by CJ. 8 6-401 and § 7-401(x)
of the Estates and Trusts Article (1974, 1991 Repl. Vol., 1995
Supp.) ("E.T."). CJ. 8 6-401(a) provides: "Except as provided in
subsection (b) of this section [governing actions for slander], a
cause of action at |law, whether real, personal, or m xed, survives
the death of either party." E T. 8§ 7-401(x) provides that, with
certain exceptions, the personal representative of a decedent's
estate "may prosecute ... actions, clainms, or proceedings in any
appropriate jurisdiction for the protection or benefit of the
estate, including the coomencenent of a personal action which the
decedent m ght have commenced or prosecuted.” No survival action
is involved in this case.
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Thus, even though a plaintiff in a wongful death action
depends, in part, on the rights that the decedent woul d have had,
the wongful death action is a personal suit agai nst the defendant
to recover for the claimant’'s own injuries. The defendant may
therefore raise certain defenses against the plaintiff regardl ess
of whether the defendant coul d have rai sed the defenses against the
decedent. For exanple, a plaintiff in a wongful death action may
not recover if he or she was contributorily negligent. See
Baltinore & Chio Railroad v. State, Use of Fryer, 30 Md. 47, 52-53
(1869); State, use of Coughlan v. Baltinore & Chio Railroad, 24 M.
84, 104-05 (1866). Here mnor children have sued their father
Therefore, the doctrine of parent-child imunity nust be
consi der ed.

Cases fromother jurisdictions, decided at a tinme when those
jurisdictions recognized parent-child imunity in the way that
Maryl and does, have reached the sane result. |In Heyman v. Cordon,
190 A 2d 670 (N.J. 1963), which was overruled in part on other
grounds in both Imer v. R sko, 267 A 2d 481 (N.J. 1970)
(abrogating interspousal immunity in cases arising from the
negligent operation of an autonobile) and France v. A P A
Transport Co., 267 A .2d 490 (N.J. 1970) (abrogating parent-child
immunity in such cases), a divided New Jersey Suprene Court held
that a mnor child could not bring a wongful death action agai nst
his father for negligently causing the death of his nother in an

aut onobi | e acci dent, although interspousal imunity would not bar
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the decedent's action. It concluded that the father was protected
by parent-child immunity. The Court stated in Heyman, at 190 A. 2d
at 671:

Stripping the situation of formalities, which should not

be allowed to disguise it, the real and only party in

interest is the son. He seeks to collect noney fromhis

father on the ground that the latter negligently caused

the death of his nother. W see no essential difference

between this state of fact and that where an

unemanci pated child sues his parent for his own injuries,
negligently caused.

Simlarly, in Durhamv. Durham 85 So.2d 807 (Mss. 1956), the
M ssi ssi ppi Suprene Court refused to permt a wongful death action
by a mnor against her father for the death of her nother, based on
the father's negligent operation of an autonobile. Citing Hew ett
v. CGeorge, the court said, at 85 So.2d at 809:

This State is conmtted to a policy that actions may not

be mai ntai ned by an unenmanci pated m nor agai nst a parent

for atort. W are not persuaded that the policy reasons

i nvol ved apply with less force to a case arising under

the wongful death statute insofar as the question is

here present ed.

The court indicated that the State's wongful death statute
nodi fied the common | aw In order to renove a wongful death
action fromthe scope of parent-child immunity, it said that there
must be a specific provision in the law repealing the imunity.
The court reasoned that parent-child imunity was a common | aw rul e
(notwithstanding its absence from the English decisions), and
statutes in derogation of the comon |aw are strictly construed.
Thus, concluded the court, the wongful death statute inported al

comon |law immunities that were not specifically abolished. As
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there was no specific repeal of parent-child imunity in the
statute, the court determned that the imunity still applied
stating, at 85 So. 2d at 809:

The wongful death statute should be construed and

adm ni stered consistent with all the rules of conmon | aw

not expressly abrogated. [Ctation] W fail to find in

the wongful death statute any expression indicating a

| egislative intent to abrogate the rule that a m nor may

not sue a parent in tort.

Reaching the sanme result is Strong v. Strong, 267 P.2d 240
(Nev. 1954), overruled in part in Rupert v. Stienne, 528 P.2d 1013
(Nev. 1974) (abrogating parent-child imunity). There, the Nevada
Suprene Court barred an action by a child' s guardian ad litem
against the child s nother for the wongful death of the child's
f at her . Li ke Durham the court reasoned that statutes in
derogation of the common |aw are construed narrowWy. Therefore,
t he general |anguage of the wongful death statute authorizing

children to bring suit did not repeal the "common | aw' doctrine of

parent-child inmmunity. 1d., 267 P.2d at 242.%

8 Today, neither Durham Strong, nor Heyman would be
applicable in the jurisdictions that decided them The M ssi ssi ppi
Suprenme Court, as we have observed, abolished parent-child i munity
for notor torts in daskox v. 3 askox, 614 So.2d 906 (M ss. 1992).
In France v. A P.A Transportation Corp., 267 A 2d 490 (N.J. 1970),
the New Jersey Suprene Court did the sane. New Jersey has al so
abol i shed parent-child imunity in cases in which the "exercise of

parental authority and the adequacy of child care are ... not at
issue.” See Small v. Rockfeld, 330 A 2d 335, 341-44 (N.J. 1974)
(father allegedly deliberately or recklessly killed nother). In

1974, the Nevada Suprene Court criticized Strong's "fal se prem se"
that parent-child immunity was a common | aw rul e, and abrogated the
doctrine entirely. Rupert v. Stienne, 528 P.2d 1013, 1018 ( Nev.
1974) .
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Maryl and, |ike M ssissippi and Nevada, follows the doctrine
that statutes in derogation of the comon law are strictly
const rued. See Departnent of Public Safety and Correctional
Services v. ARA Health Services, 107 M. App. 445, 457 (1995),
cert. granted, 341 M. 522 (1996). The common |aw did not
recogni ze wongful death actions. See Stewart v. United Electric
Li ght and Power Co., 104 M. 332, 333 (1906). Therefore, our
Wongful Death Act is in derogation of the common law, and is
narrowl y construed. See Flores v. King, 13 M. App. 270, 274
(1971). Not wi t hstandi ng the analysis in Durham and Strong, the
doctrine of parent-child imunity, as we have observed, is not a
"common | aw' doctrine. Instead, it was created by the M ssissippi
Suprene Court in 1891 and adopted in Maryland in 1930 by the Court
of Appeals. Maryland' s original Wongful Death Act was enacted in
1852, see Act of 1852, ch. 299, sone seventy-eight years before the
doctrine was adopted. Consequently, it could be argued that the
Maryl and Legi slature could not have failed to repeal specifically
the parent-child imunity doctrine when it enacted the Wongful
Death Act, because at that time there was no such doctrine to
repeal .

In our view, however, the fact that parent-child imunity did
not exist when the original statute was enacted in 1852 is of no
monment . The statute is not fixed in concrete within the |egal
principles prevalent in 1852. Rat her, the General Assenbly

established a cause of action and allowed its governing | egal
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principles to evolve with the tinmes. Cf. Smth v. Wade, 461 U. S.
30, 34 n.2 (1983) (reaching a simlar conclusion in the context of
42 U . S.C. § 1983, a federal civil rights statute enacted in 1871).
As our decisional |aw has shown, the courts of this State have
formul ated a strong policy against suits between parents and their
m nor children. | f, under the prevailing legal principles, the
defendant's actions are inmmune from suit, then no action may be
mai nt ai ned.

Mor eover, since 1852, the Wongful Death Act has gone through
mul tiple recodifications and revisions. Wile recodification of
statutes is generally for the purpose of clarity, see Rohrbaugh v.
Estate of Stern, 305 MI. 443, 449 (1986), sonme of the anmendnents
have been substantive. For exanple, in 1962, the requirenent that
the action for the benefit of the beneficiaries be brought in the
nane of the State was abolished. See 1962 M. Laws, ch. 36, § 43.°
The Legislature has certainly had anple opportunity to anend the
wrongful death statute to renove the devel opi ng doctrine of parent-
child inmmunity fromits anbit. It has not done so. G ven the
current | egal |andscape, parent-child imunity is firmy entrenched
in Maryl and.

In any event, we need not base our decision on the principle

® The act originally authorized actions for the benefit of the
wi fe, husband, parent, and child of the decedent, but the action
woul d be brought in the name of the State for the use of those
persons. See forner Code, Art. 67, 8 4; Stewart v. United Electric
Li ght & Power Co., 104 M. 332, 338 (1906).
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that statutes in derogation of the comon law are strictly
const rued. Rat her, we conclude that the policies supporting
parent-child inmmunity apply to wongful death actions. Those
policies include "preservation of famly harnony[,] preservation of
parental discipline and control, prevention of fraud and col | usi on,
and the threat that litigation will deplete famly resources.”
Warren v. Warren, 336 Ml. at 625. A wrongful death action between
a parent and a child would thwart these policies, even if the case
is one in which the decedent could have maintai ned her own action
agai nst the tortfeasor had she lived. Therefore, pursuant to the
| ongstanding policy of this State, we hold that, in a wongful
death action between a mnor and a parent for the death of the
ot her parent, the doctrine of parent-child inunity applies.?

[T,

A

As we have noted, appellant clains that suit is barred by

10 There are decisions fromother jurisdictions that reach a
different conclusion from ours. See Cumm ngs v. Locklear, 183
S.E.2d 832 (NC. C. App.), cert. denied, 184 S E 2d 883 (N. C
1971); Bonner v. WIllianms, 370 F.2d 301 (5th G r. 1966) (applying
Al abama law); Fower v. Fower, 130 S. E 2d 568 (S.C. 1963); Shumnay
v. Nelson, 107 NNW2d 531 (Mnn. 1961). Each of these cases was
resol ved under |ocal wongful death statutes in which the executor
or admnistrator of the decedent could file the action for the
benefit of the beneficiary. In Maryland, the survivors may bring
their own direct action against the tortfeasor. Cant v. Bartlett,
292 Md. 611, 620 n.1 (1982). This distinction may or nmay not make
a difference in the rationale of those cases. But in any event, to
the extent that those decisions disagree with our holding here, we
decline to follow them
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parent-child immunity. There is, however, a limtation on parent-
child imunity that the Court of Appeals recognized in 1951 in
Mahnke v. Mbore, supra, 197 Md. 61.* There, the Court allowed a
suit by a daughter against her father's estate for what the Court
called "atrocious acts conmtted by her father." 1d., 197 Ml. at
63. The declaration alleged that the parent had shot the child's
not her in her presence, blowing away the right side of the nother's
head. Then, the father kept his daughter with the dead body for
si x days. Thereafter, he drove the child to his hone in New
Jersey, where he commtted suicide in her presence, by shooting
hinself with a shotgun. The shooting caused the father's blood to
splatter on the daughter's face and clothing. 1d., 197 Ml. at 63.

The Court held that the child had a right of action in tort
for personal injuries resulting fromthe father's actions. After
review ng the devel opnment of the parent-child imunity doctrine, it
recogni zed the general rule that suits between parents and m nor
children are not permtted. It said, at 197 M. at 68:

It is conceded, of course, that parental authority should

be maintained. It is also conceded that a child should

forego any recovery if such recovery would unduly inpair
discipline and destroy the harnmony of the famly.

11 The Court has recognized three other linmtations on the
doctrine. First, the imunity does not apply to suits between a
parent and an enmanci pated, adult child. Walzinger v. Birsner, 212
Md. 107, 125-16 (1957). It also does not prevent a suit by a child
agai nst his parent's business partner for negligence commtted in

the operation of the parent's partnership. Hat zi ni col as v.
Pr ot opapas, 314 M. 340 (1988). In addition, the Court has
declined to extend the doctrine to stepparents. See Warren v.

Warren, supra, 336 Ml. at 628-31.
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Odinarily, the parent is not |liable for damages to the
child for a failure to performa parental duty, or for
excessive punishment of the <child not nmaliciously
inflicted, or for negligent disrepair of the hone
provi ded by the father. These acts grow out of and
pertain to the relation of parent and child.

(Enphasis supplied.) Nevertheless, the Court concluded that the
imunity did not bar the daughter's suit, because the policy

under pi nni ngs of the doctrine were not applicable:

In the case at bar the illegitimte daughter alleges
in her declaration that her father murdered her nother
and then committed suicide one week |ater. In these

ci rcunstances there can be no basis for the contention
that the daughter's suit against her father's estate
woul d be contrary to public policy, for the sinple reason
that there is no hone at all in which discipline and
tranquility are to be preserved.

ld., 197 MI. at 67-68 (enphasis supplied). The Court |ater stated:
[When, as in this case, the parent is guilty of acts
whi ch show conpl et e abandonnent of the parental relation,
the rule giving himinmmnity fromsuit by the child, on
the ground that discipline should be maintained in the
hone, cannot logically be applied, for when he is guilty
of such acts he forfeits his parental authority and
privileges, including his immunity fromsuit. Justice
demands that a mnor child shall have a right of action

against a parent for injuries resulting from cruel and
i nhuman treatnent or for malicious and want on w ongs.

ld., 197 Md. at 68 (enphasis supplied).

Qur deci sions have since guarded agai nst interpreting Mahnke
too broadly. In Shell Gl Co. v. Ryckman, 43 Ml. App. 1, 4 (1978),
we stated that Mahnke "presented an extrenme set of facts" and its
hol ding "should be narrowy construed.” W thus declined to extend
Mahnke to allow a counterclaim based on a father's alleged

negl i gence toward his son conmtted when the father was also the
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son's enployer. In Mntz v. Mendal off, supra, 40 Md. App. 220, we
hesitated to extend Mahnke to cases of gross negligence. Calling
the contention "troublesone," we stated, first, that the facts
alleged in the appellant's declaration -- an autonobil e accident --
bore "no resenbl ance to Mahnke." 1d., 40 MI. App. at 224, 225. W
then held that the appellant's declaration insufficiently pleaded
gross negligence, and that there was "nothing in the record show ng
the accident was caused by any action on the nother's part,
i ndi cati ng her abandonnment or forfeiture of her parental authority
and privileges.”" 1d. at 225 (enphasis in original). W added,
however, at 40 Md. App. at 224-25, that,

it is conceivable that a set of circunstances coul d exi st

wherein one could say that the acts of the parent were

grossly negligent and which show a conpl ete abandonnent

of the parental relation, or by which it mght be said

that the parent had forfeited his parental authority and

privileges, and thus his immunity from suit, so as to

bring the case within the narrow confines of Mhnke v.

Moor e.

Appel l ant contends that, as a matter of |law, his conduct was
not within the Mahnke exception. He focuses on the Mahnke Court's
statenent that the conduct of the father there "show ed] conplete
abandonnent of the parental relation,” as well as its cautionary
note that "a child should forego any recovery of danages if such
recovery would unduly inpair discipline and destroy the harnony of
the famly." I1d., 197 Ml. at 68. Appellant argues that he has not

abandoned the parental relation with his children, because he cared

for themafter his wife's death, made arrangenents for their care
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and support during his incarceration, and wants to be reunited with
t hem upon his release. He further contends that, because he
intends to rejoin his children, their suit against him "would
unduly inpair discipline and destroy the harnmony of the famly."
He clains, therefore, that the policies underlying parent-child
immunity would be served by its application in this case.

We agree that Mahnke created only a narrow exception to
parent-child inmunity. Appel lant's reading of the case is too
restrictive, however. The authorities establish that it is the
character of the parent's act that is central to the determ nation
of Mahnke's applicability, and not just the parent's feelings or
intentions with respect to the child. The nessage of Mhnke is
clear: "Justice demands that a mnor child shall have a right of
action against a parent for injuries resulting from cruel and
i nhuman treatnent or for nmalicious and wanton wongs." 1d., 197
Mi. at 68 (enphasis supplied). See also Warren v. Warren, supra,
336 Md. at 625 (Mahnke stands for the proposition that "a m nor
child who has suffered harm from cruel, inhuman, or outrageous
conduct at the hands of a parent may bring suit for nonetary
damages"); Hatzinicolas v. Protopapas, supra, 314 M. at 356
("Mahnke v. Moore . . . carved out of the parent-child inmunity an
exception under which a mnor child has a right of action agai nst
a parent for injuries resulting fromcruel and inhuman treatnent or
for malicious and wanton wongs."); Frye v. Frye, supra, 305 Md. at
546-47 ("In Mahnke v. More, . . . [wWe also departed from the
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absolute rule of Hewett in holding that a mnor child had a right
of action against the father for cruel and inhuman treatnent or for
mal i ci ous and wanton wongs."). Moreover, in the earlier case of
Yost v. Yost, supra, the Court distinguished "acts of passive
negligence incident to the parental relation,” for which there
could be no liability, and "overt acts of tort." Id., 172 Ml. at
134.

In our view, the Mhnke Court's reference to "conplete
abandonnent of the parental relation" refers to conduct that, by
its nature, constitutes an abandonnment of the parental relation,
w thout regard to the parent's intentions toward the child. See
Shell Gl Co. v. Ryckman, supra, 43 Mi. App. at 4 (stating that the
father's acts in Mahnke "represented a conpl ete abandonnment of the
parental relationship" [enphasis supplied]). Thus, a parent who
commts an atrocious, outrageous or wanton wong that injures the
child forfeits the State-conferred privilege of parent-child
i mmunity.

Courts in other jurisdictions have adopted the same view For
exanple, in Dunlap v. Dunlap, 150 A 905 (N H 1930), which the
Court of Appeals discussed in Mahnke, the New Hanpshire Suprene
Court stated the follow ng about parent-child i munity:

On its face, the rule is a harsh one. It denies

protection to the weak upon the ground that in this

relation the admnistration of justice has been coormtted

to the strong and that authority nust be nmaintained. It

should not be tolerated at all except for very strong

reasons; and it should never be extended beyond the
bounds conpell ed by those reasons.
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ld., 150 A at 909 (quoted in Mhnke, 197 M. at 67). After
recogni zing the validity of the doctrine, the court also said, at
150 A at 909:

But there is such a thing as abandonnent of the parental

rel ations. This may be shown to have cone about by
express agreenent, or may be inplied from acts.
[ Citations] It should be inplied in the case of

malicious injuries. Such acts are in no way referable to

the parental status, and they indicate its abandonnment

nore clearly than words. [

Also instructive is Doe v. Holt, 418 S. E 2d 511 (N.C. 1992),
in which the North Carolina Suprene Court held that parent-child
immunity did not bar a suit by two minor children against their
father for repeated rapes and sexual nolestation.®® The court
concluded that the immunity did not apply to "actions by
unemanci pated mnors to recover for injuries resulting fromtheir
parent's willful and malicious acts." 1d., 418 S.E 2d at 514. It
stated: "It would be unconscionable if children who were injured by
hei nous acts of their parents such as all eged here should have no

avenue by which to recover damages in redress of those wongs."

Id., 418 S.E. 2d at 514-15.

12 'n 1966, the New Hanpshire Suprene Court carved out an
exception to parent-child immunity for notor torts. See Briere v.
Briere, 224 A 2d 588 (N. H 1966).

13 Like this Court and the Court of Appeals, the North Carolina
Suprene Court has declined to abrogate parent-child immunity by
j udi cial decision. See Lee v. Mwett Sales Co., 342 S. E. 2d 882
(N.C. 1986). The North Carolina |egislature, however, has enacted
an exception to the doctrine for actions "arising out of the
operation of a notor vehicle owned or operated by the parent or
child." N C GeN STAT. 81-539.21 (Supp. 1995).
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The court appeared to focus on the parent's tortious act, and
not on the parent's other conduct or intentions. |Indeed, the court
stated that willful and nmalicious torts were actionable because
they carried their own indicia of parental abandonnent and
destruction of the famly relation: "Were a parent has injured his
or her child through a willful and malicious act, any concept of
famly harnony has been destroyed. Thus, the forenost public
pur pose supporting the parent-child imunity doctrine is absent,
and there is no reason to extend the doctrine's protection to such
acts." 1d., 418 S E 2d at 515. See al so Henderson v. Wolley, 644
A. 2d 1303 (Conn. 1994) (parent-child imunity does not bar action
agai nst parent for sexual abuse or exploitation; "Famlial discord
obviously exists where parental abuse occurs. Therefore, the
purpose of the preservation of famly harnony cannot justify
immunity in the case of sexual abuse by a parent."). But cf.
Ri chards v. Richards, 599 So.2d 135 (Fla. Dist. C. App.), rev.
di sm ssed, 604 So.2d 487 (Fla. 1992) (parent-child inmunity bars
child s suit for intentional tort by parent).

Simlarly, in Henderson v. Henderson, 14 Fla. Supp. 181
(1958), a Florida court allowed a wongful death action by a four-
year-old boy against his father, alleging that the father had
"willfully, wantonly and intentionally shot and killed his nother."
The court stated:

It is generally a wholesone rule to grant the parent

immunity fromunintentional or negligent personal torts
whi ch occur within the scope of donestic relations. The
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security, peace and tranquility of the hone, being the

very foundation upon which our society rests, nust be

pr ot ect ed. But where one parent deliberately and

willfully shoots and kills the other parent as alleged in

this conplaint[,] thereby not only breaking up the famly

unit but also depriving the child of the support, care,

gui dance, confort and conpani onshi p of the other parent,

he forfeits all claimto imunity. . . . It wuld be a

di stinct disservice not only to the famly, but also to

the state, to place the court's stanp of approval upon

the individual who betrayed his trust by maliciously

causing injury to his child or ward.

Id., 14 Fla. Supp. at 185 (enphasis supplied).?

These cases confirm our view that the issue here is not
whet her appell ant abandoned his children, or even whether he
intends to attenpt to re-create the famly relation. Rather, the
gquestion here is whether appellant injured his children by a
tortious act that constituted cruel or inhuman treatnent or a
want on and nmalicious wong. Qur conclusion also coincides with the
reasoni ng of the Al abama Suprenme Court in Hurst v. Capitell, 539
So. 2d 264, 266 (Ala. 1989), a case involving a parent's assistance
of sexual abuse of a child: "To | eave children who are victins of
such wwongful, intentional, heinous acts without a right to redress
those wongs in a civil action is unconscionable, especially where
the harmto the famly fabric has already occurred through that
abuse . . . [and, therefore,] the purpose for that immunity is no

| onger served."

14 1'n 1982, the Florida Suprene Court abrogated parent-child
imunity in cases involving notor torts, but only to the extent of
t he defendant's insurance. Ard v. Ard, 414 So.2d 1066 (Fl a. 1982).
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B.

We nmust next address appellant's claimthat the trial court
erred in denying his notions for judgnment. The standard of our
review is well settled. Qur task is to determ ne whether the
record contains any legally relevant and conpetent evidence,
however slight, to allow a rational factfinder to infer the fact in
i ssue. Ceneral Mdtors Corp. v. Lahocki, 286 Md. 714, 733 (1980);
I mpala PlatinumLtd. v. Inpala Sales (U S.A), Inc., 283 Ml. 296,
328 (1978); Market Tavern, Inc. v. Bowen, 92 M. App. 622, 650,
cert. denied, 328 Mi. 238 (1992). 1In nmaking this determ nation, we
must view the evidence, and all reasonable inferences from that
evidence, in the light nost favorable to the party agai nst whom t he
j udgnent was sought. Twelve Knots Limted Partnership v. Fireman's
Fund I nsurance Co., 87 M. App. 88, 98 (1991). Moreover, our task
is not to weigh the evidence, but only to assess its |egal
sufficiency. See also Bartholonee v. Casey, 103 Ml. App. 34, 51
(1994), cert. denied, 338 Mi. 557 (1995) ("a party is entitled to
a directed verdict . . . when the evidence at the close of the
case, taken in the light nost favorable to the nonnoving party,
does not legally support the nonnoving party's claimor defense").

In this case, the Calhoun children asserted that appell ant
deliberately killed their nother; they offered substantial evidence
in support of their claim which we need not repeat here.
Nevert hel ess, appellant steadfastly clained that the death was

accidental and that he did not intend to kill his wfe. Cal houn
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al so categorically denied striking his wife in the head with a two-
by-four. He testified, in part:

So she started to clinb up the |ladder and | was going to
hand the bucket up to her. And we were tal king as she

was going up the ladder and | nade a conment. Not a
sarcasti c one. It was one in kind of fun, | guess,
funny. And in response she said sonething about

Lancaster which is where we went to kind of get away for

a weekend. And | was nad at nyself because of what had

happened earlier. | done sonething behind ny wife's back

that I wasn't proud of and took her to Lancaster on a

shopping trip to kind of nmake up and she knew nore than

| thought she did about the situation. And | was

di sappointed in nyself and the kick to the | adder wasn't

for her, it was for ne and I, to this day | don't -- |

never expected to have happen what happened, and that's

the God's honest truth.

(Enphasi s supplied.)

O course, longstanding rules of appellate procedure provide
that the determnation of the credibility of witnesses is an issue
for the factfinder. See Peroti v. Wllianms, 258 Ml. 663, 670
(1970); Industrial Service Co. v. State, to Use of Bryant, 176 M.
625, 637-38 (1939); Jones Holloware Co. v. Hawkins, 128 M. 160,
164 (1916); Garrison v. Shoppers Food Wse, 82 M. App. 351 (1990);
Link v. Hutzler Bros. Co., 25 Md. App. 586, 596 (1975). It is not
our role to conb the cold, appellate record and decide for
ourselves which wtnesses to believe and which wtnesses to
di sbel i eve. Gven the evidence presented by appellee, and
notwi thstanding the viability of the parent-child immunity
doctrine, the evidence was sufficient to generate an issue as to

the applicability of the Mahnke exception. Therefore, we concl ude

that the trial court correctly denied appellant's notions for
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j udgnent .

V.

We turn next to the jury's inability to reach a verdict on
Question 2 of the verdict sheet, which asked it to determ ne
whet her "the wongful act or acts of the Defendant, John C.
Cal houn[,] were atrocious, show a conplete abandonnment of the
parental relation, were intentional, were wllful and were
malicious." The instruction was apparently intended to track the
Mahnke exception to parent-child imunity.

In overruling appellant's objection to Question 2, the judge
stated, "My interpretation is, it should be in there according to
the statute in [Mahnke]." Nevertheless, the judge found the jury's
inability to reach a verdict on the question to be of no
consequence, and deni ed appellee's request to resubmt the question
to the jury in five different parts. The court stated that the
jury only needed to determ ne whether there was a "wongful act."”

We observe that plaintiff had the burden to prove that
appellant's conduct fit within the exception. Cf. Doe v. Holt,
supra, 418 S.E 2d at 514 (anal yzi ng whether children's conpl ai nt
sufficiently pleaded willful and malicious act in order to fit
W thin exception). Appellant was not required to prove that his
conduct was not wanton and nalicious. As appellant maintained that
his wife died accidentally, the circunstances of M. Cal houn's

death was a matter for the jury to resolve. Mreover, even if we
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assune, as we did in Montz v. Mendal off, supra, 40 MiI. App. at 224-
25, that gross negligence could, under sonme circunstances, be of
such a character as to show a conpl ete abandonnent of the parental
relation, the jury was not required to conclude that Cal houn's
adm ssion that he kicked the | adder was so far fromthe standard of
care as to fall within that range.! Therefore, the trial judge
shoul d not have ruled at the close of plaintiff's case, as a matter
of law, that the Mahnke exception appli ed.

It is apparent, then, that the jury's inability to reach a
verdict on Question 2 was of critical inportance with respect to
the applicability of the parent-child immunity doctrine. Rule 2-

522 provides, in relevant part: "The verdict of a jury shall be

15 "*Gross negligence is a technical term it is the onission
of that care which even inattentive and thoughtl ess nen never fai
to take of their own property, it is a violation of good faith...
It inplies malice and evil intention.'" Foor v. Juvenile Services
Adm ni stration, 78 M. App. 151, 170, cert. denied, 316 MI. 564
(1989) (quoting Bannon v. Baltinore and Chio Railroad Co., 24 M.
108, 124 (1866)). It is

an intentional failure to perform a manifest duty in
reckl ess disregard of the consequences as affecting the
life or property of another, and also inplies a
t houghtl ess disregard of the consequences w thout the
exertion of any effort to avoid them Stated conversely,
a wongdoer is guilty of gross negligence or acts
wantonly and willfully only when he inflicts injury
intentionally or is so utterly indifferent to the rights
of others that he acts as if such rights did not exist.

Romanesk v. Rose, 248 M. 420, 423 (1968) (quotation omtted).
"What constitutes gross negligence is generally to be determ ned on
the consideration of all the facts in the particular case." Wite
v. King, 244 M. 348, 360 (1966).
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unani nous unl ess the parties stipulate at any tinme that a verdict
or afinding of a stated majority of the jurors shall be taken as
the verdict or finding of the jury." Cal houn argues that this
inability nmeans that the Mhnke exception does not apply. e
di sagree. A jury's deadl ock on a particular question is not the
sane as a finding in favor of one party or another.

Appel | ee suggests that we nmay evaluate the facts on our own
and determ ne whet her Mahnke applied. He also argues that "[t] he
fact that the jury failed to reach a verdict on Question No. 2
substantiates nothing nore than the fact that six individuals were
unable or unwilling to find each and every elenent as listed in
Question No. 2 to be present in the facts in this case.” e
di sagree with both contentions. In light of the conflicting
evi dence, the issue was one of fact for the jury to resolve.
Because the jury was unable to reach a verdict on Question 2, a
m strial should have been declared. Mreover, appellee apparently
inplies that not all parts of the question were necessarily needed
in order to constitute a finding that appellant had conmtted
"cruel and inhuman treatnent” or a "malicious and wanton" w ong
wi thin the neaning of Mahnke. W cannot revise here the question
that actually was presented to the jury. Nor can we specul ate as
to what the jury would have found if, as appellee initially
requested, Question No. 2 were re-submtted to the jury as five
separate questions. Wat we do know is that no finding was nade as

to whether appellant's conduct was atrocious, wanton or inhuman.
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In view of the foregoing, the judgnment nust be reversed, and

the case remanded for a new trial.

CONCLUSI ON

We hold that the doctrine of parent-child immunity applies in
a wongful death action in which a child sues a parent for the
death of the other parent. Nevertheless, in this case, the
evi dence was sufficient to generate a jury question as to whether
appel lant's conduct constituted a wanton and malicious wong,
outside the protection of parent-child immunity. Finally, we
conclude that the jury's inability to reach a verdict with respect
to the character of appellant's conduct necessitates a new trial.

JUDGVENT REVERSED
CASE REMANDED FOR A NEW TRI AL.

COSTS TO BE EQUALLY DI VI DED
BETWEEN APPELLANT AND APPELLEE
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