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In the fall of 1997, Argyle Industries, Inc. ("Argyle”),
contracted to deliver 14,500 sets of parts +to Canbridge
Technol ogies, Inc. (“Cantec”). The parts were to be delivered in
accordance with a schedul e that was set forth in a purchase order.
Cantec intended to assenble the parts manufactured by Argyle (and
others) and to sell the assenbled product to the Departnent of
Defense (“DOD’) in fulfillment of a contract it had with the U S
gover nnent .

Argyle did not neet the delivery schedule set forth in its
contract wth Cantec. Neverthel ess, Argyle mde sone |late
deliveries, and Cantec did not conplain about the fact that the
delivery schedule was not being net. After Argyle had delivered
approximately forty percent of the sets of parts it had prom sed,
and after the deadline for supplying all the contracted-for parts
had expired, the DOD cancelled its contract with Camtec — due to
the latter’s tardiness in naking its deliveries. Inmediately after
the DOD contract was cancelled, Cantec, in turn, cancelled its
contract with Argyle.

Argyle filed a two-count conplaint against Cantec in the
Circuit Court for Dorchester County. The first count was for
breach of contract, and the second was under a quantum meruit
theory. Cantec filed an answer to the conplaint, together with a
counter-conplaint, in which it alleged, inter alia, that Argyle’s

tardiness in making delivery caused it to |ose the DOD contract.



The breach (allegedly) caused Cantec to make expenditures that
woul d have ot herw se been unnecessary and to |ose the profits it
woul d have ot herw se made.

At the conclusion of a bench trial, the trial judge delivered
a brief oral opinion in which he found that there had been
“substantial conpliance” with the contractual ternms on Argyle’s
part and awarded Argyl e danages in the anmount of $33,541.08 as to
Count |I. The damage award, purportedly, was based on figures
supplied by Cantec.

The trial court disposed of +the counterclaim with the
foll owi ng words: “The counterclaimis denied for failure of proof
of damages.” Camtec filed this tinely appeal and raises three
maj or questions:

1. Did the trial court err in finding that
Argyle had substantially performed the

contract ?

2. Did the trial judge err in calculating
damages?

3. Did the trial <court err in denying

Cantec’s counterclaim on the basis that
it had failed to prove danages?

I. BACKGROUND FACTS!

Argyle, a New Jersey corporation, is in the business of

provi di ng whol esal ers with manufactured netal products. Cantec is

'‘The facts set forth in Part | are undisputed.
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i n the business of manufacturing nechanical and el ectrical systens
for the health-care industry. Over the last forty years, one of
Cantec’s main custoners had been the DOD

In 1996, Cantec began negotiations with the DODto provide the
latter with telescoping |I.V. rods, which were to be designed so
that 1.V. bottles could be hung from the rods and the rods
t hensel ves coul d be attached to stretchers. The negotiations with
the DOD were fruitful, and on April 7, 1997, the DOD awar ded Cant ec
a contract for the manufacture of 14,162 |.V. rods.? The contract
originally required Cantec to deliver the rods on or before
Novenber 18, 1997. Between April and Cctober 1997, Cantec worked
with the DOD to update the specifications for the rods to conform
to the nost nodern technol ogy.

Meanwhil e, in contenplation of fulfilling its contract with
the DOD, Cantec, on March 12, 1997, asked Argyle for an estimate of
the cost of fabricating 14,500 |.V. poles, 500 “rod-jaws,” and
14,500 | ock rings, which were all to be used in connection with the
assenbly of the I.V. rods. Argyle provided Canmtec with a price for
those itens. Later, in Septenber 1997, Cantec sought an additi onal
gquote from Argyle for sonme other itens needed in conjunction with
t he construction of the rods.

On COctober 6, 1997, Cantec and Argyle entered into the

*The contract between Camtec and the DOD allowed for a two percent margin,
meani ng that Cantec could ship to the DOD either two percent nmore or two percent
| ess than 14,162 |.V. rods.



contract that is the subject of this suit. The contract was set
forth in Purchase Order No. 01057. 1In the purchase order, Argyle
agreed to produce and deliver 14,500 sets of parts needed to
construct the I.V. rods.® The purchase order provided that Argyle
was to conmence work when Cantec approved Argyle’s design prints
for each of the seven itens that made up the individual sets of
parts needed to construct the I.V. rods. The seven parts were:
(1) a 17" tube; (2) a 13.625" tube; (3) an “upper rod”; (4) a
clanp; (5) a “jaw,” which attaches to the rod; (6) Lock Rings
No. 1; and (7) Lock Rings No. 2. All seven parts were necessary in
order for Cantec to commence its assenbly of the I.V. rods. The
contract between Argyle and Camtec provided that “parts rnust be
free of burrs and chips.” Chem cal and physical analyses were
required to be provided with each shipnent.

By Decenber 23, 1997, all the sanple parts that Argyle had
provided to Cantec had been approved for production. Under the
terms of the purchase order, Argyle was to supply twenty-five
percent of the 14,500 sets of parts wthin ten weeks of
Decenber 23, 1997, and then provide twenty-five percent of the sets
every two weeks thereafter. Thus, under the contract, Argyle was
obligated to deliver 3,625 sets of parts by March 3 and a sim|ar

nunber on March 17, March 31, and April 14, 1998. Fromthe outset,

*Apparently Cantec intended to manufacture nmore |.V. rods than were ordered
because the DOD contract allowed a deviation in quantity of plus or mnus two
percent. Two percent of 14,162 is 283. 24.
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Argyl e understood that tinme was of the essence.

After Cantec contracted with Argyle, the DOD and Cant ec agreed
to revise Cantec’s delivery schedule. Cantec was required under
the revised contract to deliver fifty percent of the 1.V. rods
(7,081) by February 27, 1998, and fifty percent by March 31, 1998.

A Cantec representative testified at trial that the extension
had been expected because previously he had “verbal assurances”
fromthe DOD that the |latter woul d not hold Cantec to the original
schedul e. Therefore, in Cctober 1997, when the purchase order was
issued to Argyle, Cantec knew it would have additional tine to
conpl ete the DOD contract — according to Cantec’s witness.

By February 27, 1998, Argyle knewthat it was not going to be
able to neet the schedul e of producing twenty-five percent of the
order (i.e., 3,625 sets) by March 3, 1998, nor was it going to be
able to deliver a simlar nunber every two weeks as schedul ed. As
of February 27, 1998, of the seven parts ordered, Argyle had
delivered all the 17" tubes, all the 13.625" tubes, as well as al
t he upper rods. But it had delivered only 198 cl anps and a sim | ar
nunber of jaws. It had delivered no Lock Rings Nos. 1 or 2.

On February 27, 1998, a representative of Argyle wote Cantec
and sai d:

W will be shipping the follow ng on Mnday,
3/ 2/ 98:

237 pcs. of Lock Ring #1
243 pcs. of Lock Ring #2
686 pcs. of the Jaws



After

pr ot est ed

On Wednesday, 3/4/98, we wll have 2,000 of
each of the four parts fully fabricated[;] it
will take a few days for tunbling.

W will be producing at least 1,000 sets a
week, though this will probably be closer to
2,000 sets a week.

Shi prrents will be nmade every other week if
this is acceptable to you.

If you have any questions or coments],]
pl ease do not hesitate to call.

recei pt of the February 27 letter, no one from Cantec

the revised delivery schedule, nor was Argyle ever told

of the deadlines set forth in Cantec’s contract with the DCD

The promses made in the letter of February 27 were not

ful filled.

Argyle did send by March 6 (not March 3, as prom sed)

235 Lock Rings No. 1, 141 Lock Rings No. 2, and 679 jaws.

March 6,

Thus,

by

1998, Argyle had delivered only 141 conplete sets of

parts, which was | ess than five percent of the 3,625 sets due as of

March 3.

Ar gyl

e wote Cantec on March 6, 1998, and sai d:

As we discussed, we will be shipping you the
follow ng on or before Friday 3/13/98:

2,000 pcs. P/ N 901042, danp
3,000 pcs. P/ N 901048-0, Jaw
3,000 pcs. P/ N 901047-0, Lock Ring #1
3,000 pcs. P/ N 901046-0, Lock Ring #2

We have shi pped 143 pieces of Lock Ring 2 and
237 pieces of Lock Ring 1. As soon as we have
better information on this we will pass it
al ong.



W will be producing at |east 1,000 sets per
week. The production should be closer to
2,000 sets per week.

Thank you for your patience. We under st and
tinme is of the essence. If you have any
guestions[,] please do not hesitate to call.

After March 6, 1998, Argyle never cane close to delivering
1,000 sets of parts per week — much | ess 2,000. By March 31, 1998,
whi ch was four weeks and four days after the February 27 letter,
Argyle had delivered an additional 4,740 jaws but had failed to
make del i very of any additional |ock rings (either No. 1 or No. 2),
and only 2,183 clanps. Therefore, by March 31, 1998 - the date
when, under the ternms of the purchase order — 10,875 sets of the
parts were to have been delivered, only about two percent (141)
conpl ete sets had been delivered to Cantec.

In early April 1998, Argyle delivered nearly all the jaws
remai ni ng due under the contract. But by April 14, 1998, the date
when, wunder the agreenent, all 14,500 sets should have been
delivered to Camtec, Argyle had delivered only 1,633 conpl ete sets.
Even if appellant had net its own self-inposed 1,000 sets of parts
per week schedul e, 8,000 sets of parts woul d have been delivered by
April 14, 1998.

Besi des delivery problens, the quality of the clanps and | ock
rings that were delivered by Argyle were unacceptable. As

menti oned earlier, the purchase order accepted by Argyle provided

that the manufactured product was to be free of burrs (anong ot her



things). A burr in an alum num product is a sharp edge around a
hol e, caused by drilling of the hole. Before delivery to a
custoner, alum numparts go through a process called “tunbling” to
get rid of burrs. According to a witness called by Cantec, one
hundred percent of the clanps delivered by Argyl e had a burr around
the screw hol es. The defective clanps were not returned to Argyl e;
instead, they were fixed by Cantec. The repair procedures for
getting rid of a burr in a clanp takes an estimted one and a hal f
m nutes per clanp. A sonmewhat simlar problemexisted with both
Lock Rings Nos. 1 and 2. According to the testinony of Cantec’s
wi tness, during the tunbling process, the rough edges around two
small holes (where the jaw was to be screwed into the clanp) were
“rolled into the thread,” thereby causing the thread to be
“bugered.” The problemwas renedi ed by Cantec’s enpl oyees tappi ng
out the holes that had "“bugered” edges.

On April 30, 1998, the DOD cancelled Cantec’s contract to
supply 1.V. rods due to Cantec’'s “extrene tardiness” in making
deliveries of the final product. Cantec inmmediately notified
Argyle of the cancellation and directed it to stop all work
i medi ately. The next day (May 1, 1998), Argyle sent Cantec a
letter, which read as follows:

In regards to the above |isted purchase order,
please find the follow ng breakdown of our

current stage of production:

1. P/N 901042-0 - danp



a. 5,920 Pieces fabricated/tunbled awaiting
shi pment
b. 3,172 Pieces not fabricated/tunbled

2. P/ N 901047-0 - Lock Ring #1
a. 850 Pieces conpl eted and shi pped 4-30-98
b. 5,850 Pieces fabricated/tunbl ed awaiting
shi pment
c. 4,133 Pieces not fabricated/ tunbled

3. P/ N 901046-0 - Lock Ring #2
a. 9,003 Pieces not fabricated/tunbl ed

The total value of the above listed material
is $21,934.88. In addition, there is a
bal ance of $28,509.47 due against nmaterial
that has already been shipped to your
| ocati on.

Except for the three parts nentioned in the letter of My 1,
Argyle had delivered all the parts that had been ordered. The
probl em however, from Cantec’ s perspective, was that Argyle had
delivered less than one-half the contracted-for conplete sets of
parts, and w thout conplete sets, Cantec could not assenble the
l.V. rods for delivery to the governnent.

In response to the May 1, 1998, letter, Cantec wote:

As you have been advised, we have had a
cancel lation of the contract using the parts
set forth in our purchase order 010157. This
may turn out not to be a conplete cancell ation
and we are negotiating with the governnent
relative to the specifics in this mtter
Pl ease stop all work on this order

On May 1, 1998, you sent ne a nenorandum
outlining the status of the particular parts
which you are nmmking for wus and |isted

nonet ary val ues for sane.

Pl ease note that the $28,509. 47 nenti oned
in your meno covers material which had been



shipped to us, but is in a "“hold status”
because of possible quality problens. Unt i
these problens are resolved, | am not in a
position to comrent on this particular item

We are working as quickly as possible to
get a full understanding of the inplications
resulting fromthe governnent action relative
to the specific contract. As infornation
devel ops, we will certainly be in touch with
you.

Argyl e, on May 4, 1998, provided Cantec with a breakdown as to
how they arrived at the $21,934.88 figure nentioned in its letter
of May 1, 1998. The next day, May 5, 1998, Argyle sent Cantec a
letter saying in regard to the open invoices (i.e., invoices
totaling $28,509.47) “[i]f we renpove all parts in question, whether
it be for count or quality, there is still a $17,060.32 bal ance.”
Argyle then detailed how they arrived at that |ast-nentioned
nunber.

Cantec responded to the May 5 missive by listing a series of
i nvoi ces where there were “quality discrepancies” and/or quantity
di screpancies, or both. On May 7, 1998, Argyle wote Cantec and
said, in confirmng a phone conversation, that Argyle was “l| ooking
for $17,060.32 by the end of the week for materials on your floor
whi ch have been counted, inspected, and accepted by Cantec.”
Parenthetically, we note that neither the letter, nor subsequent
trial testinony, indicated that Canmtec agreed with Argyle’s

figures. The letter went on to say that the $17,060.32 figure

“does not cover material” where Cantec questioned the quality of
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the work,

nor did it include Argyle’s work in progress,

nor

Argyl e’ s expenses for unfabricated al um numthat had been purchased

in anticipation of fulfillnment of the contract.

in addition, immediate paynent of $5,890.24 for the cost

unf abri cated al um num

of

Ar gyl e demanded,

t he

On June 1, 1998, Cantec wote Argyle a letter, the contents of

whi ch were sumed up in the concl udi ng paragraph, viz

Earli

After

nodi fied contract with the DOD to provide 5,947 1.V. rods.

In view of Argyle’s inability to perform
under the Purchase Order which was a nmjor
factor in Cantec’s ability to perform under
the Departnment of Defense contract, Cantec
feels no obligation for further paynent of any
sort to Argyle.

er in the letter, Cantec had said that

[a] major contributing factor to Canmtec’s non-
delivery [to the DOD] can be traced to
Argyle’s inability to produce acceptabl e parts
in accordance with the delivery schedule in
the original Purchase Oder . . . and
subsequent delivery prom ses [referring to the
| etters of February 27 and March 6]. Based on
your delivery dates sets forth in [the
February 27 letter], Cantec hired workers and
started production. This effort had to be
di sconti nued when Argyle failed to ship on
3/2/98 and 3/4/98. In fact, Argyle never
achi eved anywhere cl ose to shipping 1, 000 sets
of acceptable parts per week.

the DOD cancelled its contract, Cantec entered into a

The

nunber equal ed t he nunber of useabl e conplete sets of parts Cantec

had been supplied by Argyle as of April 30, 1998 — according to

Cantec’s figures.
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II. THE TRIAL

During the trial of this case, both sides relied primarily on
docunents that were admtted into evidence w thout objection.
Those docunents spelled out, in a clear fashion, the contract
bet ween the parties and presented an under st andabl e pi cture of what
items were delivered by Argyle and when. In addition, two
W tnesses were called by Argyle and one by Cantec. An unusual
feature of the case was there was remarkably little conflict in the
testinony of the w tnesses.

One slight divergence that separated the parties was that
Argyle maintained that it did not knowthe identity of the custoner
wi th whom Cant ec had contracted to sell the I.V. rods prior to the
April 30, 1998, cancell ation. Cantec, on the other hand, presented
a wtness who testified that fromthe outset Argyle did know that
Camtec had a contract with the DOD. Al'l witnesses agreed that
Cantec never advised Argyle of its deadlines under the DCD
contract.

Cantec’s president, Thomas Hol dt, was asked at trial why he
did not cancel the contract when Argyle sent the letter dated
February 27, changing, or at |east attenpting to change, the
delivery schedule. He answered that if the schedule set forth in
the February 27 letter had been net he felt confident that Cantec
still could have sold all 14,162 |1.V. rods to the DOD. M. Hol dt

expl ained that he stayed in contact with the DOD, and they had

12



indicated a willingness to anend their contract with Canmtec to push
back the delivery dates provided they were given firm dates when
they could expect to receive the |I.V. rods. Therefore, according
to M. Holdt, “If we had gotten the parts as indicated in the
letter of [February] the 27'", | believe | could have nmade a
reasonabl e presentation to the Departnent of Defense for extending
the delivery dates and delivered the contract.”

M. Holdt testified that prior to the cancellation of the
contract he had been in touch with the DOD because it “hadn’t been
getting anything [from Cantec],” nor had they “been getting
satisfactory answers.” As a consequence, the DOD advi sed Comntec
that “they were going to cancel the contract because of |ate
delivery.” M. Holdt conceded that Cantec never advised Argyl e of
the problens it was having with the DOD. He explained Cantec’s
silence by saying it

depended upon Argyle’s witten schedul e that

they had presented to us, and if they had
stuck to those schedul es [Cantec] would have

been okay. Even defective parts, we could
have cl eaned up the defective parts and built
[.V. rods.

According to M. Holdt, Cantec told the DOD of its problens, but
the latter would not give Cantec an extension until it had “sone
definite figures fromus.”

During Argyl e’ s counsel’s cross-exam nation of M. Holdt, the
wi tness was asked why Cantec did not alert Argyle to the fact that

| ate deliveries were jeopardizing Cantec’s contract with the DOD
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M. Holdt replied that no notification was nmade because *“our
arrangenent was between Argyle and Cantec, not Argyle and the
Departnment of Defense.”*

Argyl e’ s counsel also cross-exam ned M. Holdt regarding the
letter he wote dated June 1, 1998, in which he said that a “nmgjor
contributing factor” to the cancellation of the DOD contract was
Argyle’'s | ate deliveries. Counsel asked whether “there were other
factors that caused” DOD s cancell ation. M. Holdt steadfastly
mai ntai ned that there were none. Thereafter, counsel for Argyle
agai n suggested by his questions that there was nore than one cause
for delay when he directed M. Holdt’s attention to a June 18,
1998, letter from M. Holdt to a representative of the DOD. In
that letter, Cantec requested an extension of four nonths for the
conpletion of the original contract and said that the request “is

necessitated by our vendors not delivering material in accordance

wi th our purchase orders.” (Enphasis added.) M. Holdt denied the

‘On re-direct exam nation, M. Holdt said that he did not understand why
Argyle’'s counsel had stressed the dates of the contracts between the DOD and it
because

our agreenment with Argyle was not contingent upon that
contract[;] . . . our agreement with Argyle was a contract
with Argyle. |If they had produced, they would have been
pai d because that’'s the unit that is used unless they’'ve
stopped killing soldiers, and unfortunately, | don’t think
t hey have. [The DOD is] going to order. They’ ve ordered
nore of them since that contract. They' re going to order
some nore of those things. And we, in the past, have
built for stock to that type of situation. W knew they
were going to conme back, and there were going to be
addi ti onal contracts and by buying in quantity and getting
a price break you have a very favorable situation

14



inplication that nore than one vendor was responsible for the
del ay.

Argyl e’ s proof of damage was sinple. Rel ying on the sane
figures as set forth in its letter to Cantec dated May 1, 1998,
Argyl e asserted it was due $28,509.47 for parts al ready delivered.
That | ast-nmentioned figure was based upon the contract price for
each part that was shipped. Additionally, Argyle clainmed it was
entitled to the sumof $21,934.88 for alum nummaterials purchased
in anticipation of fulfilling the contract, but not manufactured,
together with parts that were nmanufactured but not yet delivered.

In support of its counterclaim Camtec introduced an exhibit

that set forth its danmages as foll ows:

Loss of Value/Mtigation $8, 623. 15
Lost Profits on 8215 Rods $19, 498. 78
Unutilized Goods/ Services $25, 349. 40
Anmount Paid to Argyle $30, 727. 86
Amount Due Argyle for 5,947

Sets of Parts ($33,541. 08)
Tot al Damages $50, 658. 11

The $8, 623. 15 figure represented the anpbunt it cost Cantec to
remedy the defects in the lock rings (both Ring Nos. 1 and 2) and
t he cl anps. The category “Unutilized Goods/ Services” included
costs for materials purchased but not utilized due to the | oss of
t he DOD contract and $9, 529.40 for the |l abor involved in threading
t ubes supplied by Argyle but not used, again due to the | oss of the

DOD contract.
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At the conclusion of the case, the trial judge comrenced by
saying that, although the contract was far from a *“Hornbook
exanpl e” of what a contract should be, a contract, neverthel ess,
exi sted “and there was substantial conpliance with the contract by
plaintiff.” The trial judge concluded his brief opinion in these
wor ds:

So under the first count of the conplaint —
I’mgoing to use [Cantec’s counsel ’s] figures
or Cantec’s figures here under the first count
breach of contract thirty-three thousand five
hundred forty-one dollars and ei ght cents pl us

costs.

The counterclaimis denied for failure of
proof of danmages.

III.

Did the trial court err in finding that Argyle
had substantially performed® the contract?

Argyle clainms that the trial judge was not clearly erroneous
when he found that Argyle had substantially performed its

contract.® Cantec counters that the court was clearly erroneous in

°In their briefs, the parties assume that the trial judge used the term
“substantial conpliance” to mean the same thing as “substantial performance.” W
bel i eve that the assunption is a valid one.

*We are required to use the “clearly erroneous test set forth in Maryland
Rul e 8-131(c), which reads:

Action tried without a jury. \When an action has been
tried without a jury, the appellate court will reviewthe
case on both the |aw and the evidence. It will not set
aside the judgnent of the trial court on the evidence
unl ess clearly erroneous, and will give due regard to the
opportunity of the trial court to judge the credibility of
the witnesses.
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this regard because (1) at the tinme that the parties entered into
the contract, Argyle acknow edged that tinme was of the essence; (2)
under the unanbi guous terns of the contract, Argyle was required to
deliver 3,625 sets of parts by March 3, 1998, and a sim | ar nunber
every two weeks until April 14, 1998, when all 14,500 sets of parts
were to be delivered; (3) Argyle never cane close to neeting the
delivery schedule set forth in the contract.

The evidence was undi sputed that as of April 30, 1998, the
date that Cantec cancelled the contract, Argyle had produced
approximately forty-one percent of the sets of parts it was
obligated to deliver. The record is also clear that the schedul e
announced by Argyle in its February 27, 1998, letter was not net
either. Moreover, at trial, Argyle gave no excuse for its failure
to make tinely deliveries.

Argyl e devotes only one paragraph in its brief to explain why
it contends that the evidence showed that it had substantially
performed its contract. Appellee says:

The instant case is quite different [from
Della Ratta, Inc. V. American Better
Developers, Inc., 38 M. App. 119, 134
(1977)], because Argyle produced goods for
Cantec at Cantec[’]s request. There is no
question that Argyle provided Cantec with
materials that Cantec used and there is no
guestion that Argyle manufactured materials
for Cantec[’]s use. During April and May of
1998, when Cantec told Argyle to stop work,
the only dispute was to the price of the
materials that had been delivered and the

price of the materials that had been
manuf actured yet not delivered. It would be
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totally inequitable for Canmtec to have
retained those materials that Argyle had
delivered to it wthout conpensating Argyle

for them The remaining materials were
specialty itens to which Argyle was entitled
to conpensati on. The court[’]s finding in

this regard denonstrates that it nust have
fully understood the [substantial perfornmance]
doctrine when it applied it.

(Reference to extract omtted.)

The fact that Argyle supplied sone sets of parts that Cantec
used is scarcely determnative of whether it substantially
performed the contract, especially when the parties agreed that
time was of the essence. In this regard, what was said in
15 Richard A Lord, Williston on Contracts 8§ 44.53 at 224-25 (4'"
ed. 2000) (hereinafter “williston on Contracts”), 1S apposite:

Effect of Express Contract Provision

The substantial performance rule does not
apply where the parties, by the ternms of their
agreenent, nmake it clear that only conplete
performance will be satisfactory. The general
acceptance of the doctrine of substantial
performance does not nean that the parties may
not expressly contract for literal performance
of the contract ternms; however, where the

parties have not nmade it clear that literal
and exact conpliance i s necessary, substanti al
performance wl | suffice, especially if

requiring literal performance will result in a
forfeiture. Thus, substantial performance is
ordinarily not applicable to excuse the
nonoccurrence of an express condi tion
precedent to a contract. Stated otherw se, if
the ternms of an agreenent nake full or strict
performance an express condition precedent to
recovery, then substantial performance wl|
not be sufficient to enable recovery under the
contract. A typical exanple of a clause
requiring strict conpliance is one making tine
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of the essence of the contract; substantial,
al though late, perfornmance, is not generally
sufficient to pernt the party who has not
perfornmed in a tinmely manner to bring an
action on the contract.

(Footnotes omtted) (enphasis added).

W interpret Argyle’s argunent that the only di spute between
the parties concerned price up until the contract was cancel |l ed as
an assertion that Cantec wai ved the issue of tinely delivery by its
failure to make any objection to Argyle’'s tardiness prior to
cancel ling the contract. This assertion has no nerit.

The Court of Appeals has defined waiver as “[t]he intentiona

reli nqui shment of a known ri ght. Government Employees Ins.

Co. v. Group Hospitalization Medical Services, Inc., 322 M. 645,
650 (1991). “The intention to waive nust be clearly established
and wi Il not be inferred fromequivocal acts or | anguage.” Charles

J. Frank, Inc. v. Associated Jewish Charities of Baltimore, Inc.,
294 Md. 443, 449 (1982). NMoreover,

[mMere silence, acqui escence, or inactivity is
insufficient to show a waiver of contract
rights where there is no duty to speak or
act. . . . Forebearance to assert or insist
upon a right does not, by itself, constitute
waiver. A party’'s reluctance to termnate a
contract upon a breach and its attenpts to
encour age the breaching party to adhere to its
obligation wunder the contract should not
ordinarily lead to a waiver of the innocent
party’ s rights.

Williston on Contracts 8§ 39:35 at 653.
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Argyl e was wel |l aware of the delivery deadlines at thetine it
failed to neet them and when the schedul e was not net, there was
no duty on Cantec’s part to notify Argyle of its breach

The contract here at issue concerned the sale of goods, and
therefore Article 2 of the Uniform Commercial Code (hereafter
“UCC’) was applicable. In Chemetron Corp. v. McLouth Steel Corp.,
381 F. Supp. 245, 254 (N.D.1l1. 1974), the court held that the UCC
does not require that “the buyer give notice where there is
nondelivery. . . . [I]n a case of nondelivery, the seller as well
as the buyer knows of the breach and needs no further notice.” The
Chemetron court further noted that “[w] hen the seller has
failed to make delivery, the buyer may proceed directly to a
renmedy. No rejection or notice is needed, nobst probably because
the seller in these cases reasonably should know that he has not
performed.” Id. See also Eastern Air Lines, Inc. v. McDonnell
Douglas Corp., 532 F.2d 957, 973 n.39 (5'" GCir. 1976).

Inarelated argunent, Argyle says: “G ven Cantec’ s conpl ete[]
nonchal ance regarding delivery dates wuntil June 1, 1998, the
[cl]ourt was justified in finding any comercially reasonable
schedule, including the one on which Argyle actually nade
deliveries, to be appropriate.” There are two answers to that
assertion. First, Argyle had no right to unilaterally nodify the
contract. It is a “basic principle of contract law. . . [that] a

party to a contract does not have any wunilateral right to
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nodi fy. . . .” Metropolitan Life Insurance Co. v. Promenade Towers
Mutual Housing Corp., 84 M. App. 702, 714 (1990). Mor eover,
nodi fication requires nutual assent of the parties. L & L Corp. v.
Ammendale Normal Institute, 248 Md. 380, 384 (1968). Second, there
is nothing in the evidence that would justify a finding that
Argyle’s tardy deliveries were “commercially reasonable.”

Except for pointing to Cantec’'s silence - which is
insufficient to show assent to a nodification — Argyle points to
nothing else in the record that would justify a finding that Cantec
agreed to a nodification of the contract. WMreover, even if the
February 27 and March 6, 1998, letters could sonmehow be construed
to be a nutually agreed upon nodification of the contract, Argyle
never canme close to neeting the schedul e as nodified.

Argyl e al so contends that, in the nonth that foll owed Cantec’s
cancel lation of the contract, the correspondence between the
parti es showed that Cantec recognized “its liability to Argyle.”
Not hing in the correspondence can possibly be interpreted as a
“recognition of liability.” After April 30, 1998, Cantec sinply
made inquiry as to what nonies Argyle clained were due. It never
agreed to pay those nonies either inplicitly or explicitly.

The evi dence in this case was undi sputed that Cantec coul d not
make use of the individual parts supplied by Argyle until conplete
sets of all seven parts were delivered. Argyle knewthat tine was

of the essence when it agreed to neet the sixteen-week delivery
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schedul e. Despite this know edge, Argyle never net the origina
schedul e nor the schedule it unilaterally nodified. Under these
ci rcunstances, the trial judge was clearly erroneous when he found

that Argyle had substantially performed its contract.

IvV.

Did the trial court correctly calculate
damages?

The trial judge cal cul ated damages by multiplying the nunber
of useable sets of parts received by Cantec by the contract price
for each set (5,947 sets tines $5.64 per set), for a total of
$33, 541. 08. That method of calculating danages was clearly
erroneous because the court failed to credit Cantec for the
$30, 727.86 it has already paid Argyle.

In any event, the trial court erred in maki ng any danage award
under the breach of contract count (Count 1), inasmuch as Argyle
did not substantially performthe contract. This |eaves open the
guestion (not directly addressed by either party in their briefs)
of whether the case should be remanded so that the trial court can
determ ne whether Argyle was entitled to recover under Count 2,
quantum meruit.

Al t hough Argyl e does not provide any argunment in support of
the assertion, it does boldly proclaimin its brief that it would
be “inequitable for Cantec” to retain materials supplied by Argyle

wi t hout conpensating it for those materials. W interpret this
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assertion to nean that Argyle contends that it is entitled to an
inpliedinlaw(or quasi-contract) formof gquantum meruit recovery.
One who proves a quasi contract (contract inplied in law) is
entitled to recover restitution. See Mogavero v. Silverstein, 142
Md.  App. 259, 276 (2002) (“The neasure of recovery in quasi-
contract (inplied in law) cases is based upon restitution.”); see
also Mass Transit Admin. v. Granite Constr. Co., 57 M. App. 766,
774 (1984). (A guantum meruit claim seeking recovery in quasi-
contract for restitution is referred to as an action for “unjust
enrichment.”).

Rest at enent (Second) of Contracts 8§ 374(1) (1981) discusses
the type of restitution, or unjust enrichment damages, a party is
entitled to recover:

[1]f a party justifiably refuses to performon
the ground that his remaining duties of
per f ormance have been di scharged by the other
party’s breach, the party in breach 1is
entitled to restitution for any benefit that
he has conferred by way of part perfornmance or
reliance in excess of the loss that he has
caused by his own breach.
Id.

Here, Camtec justifiably refused to performbased on Argyle’s
| ate deliveries. In this Court, and in the court below, Cantec
acknow edged that Argyle was entitled to conpensation for the sets

of parts it was able to use, less the cost of repairing defective

parts. Two questions remain, however. Those questions are:
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1. Under the gquantum meruit count, did Argyle
prove that it was entitled to recover for
parts that were delivered but were not
used because conplete sets of parts were
never shi pped?
2. Wat amount, if any, was Cantec justified
in deducting for fixing the parts that
were defective?
After Cantec cancelled its contract with Argyle, the latter
demanded paynent in the ampunt of $28,509.47 for parts that had
been delivered but for which paynent had not been nade. The
$28,509. 47 figure was based on the contract price for individual
parts. But once Argyle was shown to have breached the contract, it
was no longer entitled to the contract price for the various
i nconpl ete sets of parts delivered. Instead, the nmeasurenent of
“unj ust enrichnent danages is the ‘gain to the defendant, not the

loss by the plaintiff.’ Mogavero, supra, 142 M. App. at 276
(quoting Caroline County v. J. Roland Dashiell and Sons, Inc., 358
Md. 83, 95 n.7 (2000)).

Argyle failed to prove the value to Cantec of the scattered
parts Cantec received that did not make up conplete sets. We
therefore hold that Argyle was not entitled to recover, in quantum
meruit, for the parts that could not be assenbled to make up sets
of 1.V. rods because the record did not show the value of those
parts to Cantec.

Regardi ng the second question, the evidence was undi sputed

that sonme of the parts delivered by Argyle were defective in that
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they contained “burrs.” Cantec gave Argyle tinely notice of these
defects, and under section 2-714 of the Commercial Law Article of
the Maryl and Code (1975, 1995 Repl. Vol.), Cantec was entitled to
recover damages for any of those non-conform ng goods.

Wth respect to goods that the buyer accepted but gave notice
of the non-conformty of the tender, the buyer “may recover as
damages for any nonconformty of tender the loss resulting in the
ordi nary course of events fromseller’s breach as determ ned i n any
manner which is reasonable.” M. Code Ann., Com Law | § 2-
714(1) (1975, 1997 Repl. Vol.). See also U.C.C., Vol. 1, Wite &
Sunmers, 8 10-2 (1995) (Costs to repair a non-conform ng tender of
goods are recoverable under Section 2-714 as damage due to
nonconformty of tender.); 4A Ronald A  Anderson, Uniform
Commercial Code 8 2-714:77 (3d ed. 1997); Federal Signal Corp. V.
Safety Factors, Inc., 886 P.2d 172, 185 (Wash. 1994) (“mtigation
i ncl udes ot her nmeasures such as repairing the goods so that they
are usable in a breach of warranty situation”).

The cost of these repairs was $8,623.15. No neani ngf ul

evi dence contradicted that figure.” The anpbunt that Cantec already

‘Camt ec charged $35 an hour to repair the defective parts. Cantec’s president
testified that the repair charges figure accurately showed the ampunt actually spent
to repair the defective parts. In rebuttal, Argyle called James Kane, 111, Argyle's
vice president. The only criticismof the repair charge voiced by M. Kane was t hat
he thought that “the shop rate” of $35 per hour was “pretty excessive.” He did not,
however, say what a reasonable rate would be, nor was any evidence introduced
showi ng that he had any particul ar expertise or know edge as to the reasonable rate
for such work. Under these circunstances, the testinmny of Cantec was not
meani ngful ly rebutted.

M. Kane did say that, if Cantec had returned the parts with burrs, rather
than performng the correction thenselves, the repairs would have cost Argyle
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pai d ($30,727.26), together with the cost of repairs ($8, 623.15)
equal s $39, 350.41. Fromthat |ast-nentioned figure, the val ue of
the 5,947 sets of parts ($33,541.08) nust be deducted. This neans
that Argyle owes Cantec $5,809.33 ($39,350.41 - 33,541.08).
Therefore, Argyle was not entitled to recover under Count 2 for

unj ust enrichment.?

V. Counterclaim DAMAGES SOUGHT BY CAMTEC

Cantec, in its counterclaim requested, inter alia, a damage
award in the anount of $44,6848.18 to conpensate it for the nonies
it lost as a consequence of the cancellation of the DOD contract.
That | ast-mentioned figure has two conponents, i.e., $19, 498. 78 for
| oss of profits and $25, 349. 40 for noni es Cant ec expended for parts
and materials in contenplation of fulfilling its contract with the
DOD

Cantec argues that the only reason that the DOD contract was
cancel | ed was because Argyl e had failed to deliver sets of parts in
accordance with the contract. This argunent does have a factua
basis. Cantec produced evidence that, if believed, showed that it

had a long relationship with the DOD and, as a result of that

not hi ng because all the work had been done by third-party vendors and those vendors
woul d have been obligated to remedy the defects. In the case at bar, it was
i ndi sputably reasonable to fix the defective parts themselves in |light of Argyle’s
tardiness in making deliveries.

®As al ready mentioned, Argyle made a claimfor parts that were not delivered.
Because Argyl e breached its contract with Cantec, it clearly had no right to recover
for such damages either under a breach of contract or unjust enrichment (qgquantum
meruit) theory.
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rel ati onship, Cantec was justifiably confident that the DOD di d not
intend to hold it strictly to the delivery schedule set forth in
its contract with the DOD. I nstead, according to Cantec’s
evi dence, the DOD woul d have accepted any reasonable (al beit |ate)
delivery schedule, so long as the DOD knew, definitively, when it
coul d expect deliveries. The trouble was, according to Cantec’s
evi dence, that because Argyle did not deliver in accordance with
the schedul e set forth in the purchase order or even in accordance
wth its February 27, 1998, letter, Cantec could never make any
reliable forecast as to when it could nake deliveries to the DCD
Therefore, Camtec argues that, if Argyle had even lived up to the
nodi fied 1,000 set per week delivery schedule, Cantec’s contract
with the DOD woul d not have been cancel | ed.

Argyle, on the other hand, argues that Cantec did not prove
that its (Argyle’s) tardiness in naking deliveries was the
excl usi ve cause of the | oss of the DOD contract. Argyle points out
that under the revised contract with the DOD, Cantec was required
to deliver 7,081 sets of |.V. rods by February 27, 1998, and a
simlar amount by March 31, 1998. If Argyle had perforned on
schedul e, it would not have been required to make any deliveries by
February 27, 1998, and thus Cantec, inevitably, would have
defaulted on the DOD contract. Three thousand six hundred twenty-
five sets of parts were due to be delivered by Argyle on or before

March 3, 1998, but even if all those parts had been delivered on
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schedule, Cantec still would have been required to assenble and
ship themafterwards. And Cantec produced no evi dence to show how
long it took to assenble and ship the conpleted I.V. rods once
Argyl e made delivery.

Argyl e further stresses that if it had made all its deliveries
to Cantec in exact conformty with its contract, only 10, 875 sets
of parts would have been delivered by the date that Cantec was
contractually obligated to assenble and deliver all 14,162 sets of
|.V. rods to the DOCD.

Two letters fromCantec were admtted into evidence that are
relevant to the issue as to whether Argyle’ s tardiness in making
deliveries was, as Cantec contends, the sole cause of the | oss of
the DOD contract. In a letter dated June 1, 1998, Cantec’s
president said that a “major contributing factor to Cantec’s non-
delivery” to the DOD “can be traced to Argyle’ s inability to
produce acceptable parts in accordance with the delivery schedul e
set forth in the purchase order and subsequent delivery prom ses.

.”  (Enphasis added.) One week later, on June 11, 1998, the
presi dent of Cantec wote to an official at the DOD requesting an
extension for performance of the contract. He justified the
request by saying it was “necessitated by our vendors not
delivering material in accordance with our purchase orders.”

(Enmphasi s added.) The use of the plural “vendors,” coupled with the

characterization of Argyle’s delinquencies as a “major contributing
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factor” could reasonably have led the trial judge to infer that
there were other causative factors (other than Argyle’s
del i nquencies) that led to the DOD cancell ation.

Taki ng the evidence, as we nmust, in the light nost favorable
to Argyle — the prevailing party below - the trial court could have
di sbelieved M. Holdt when he opined that the DOD woul d not have
cancelled the contract if Argyle had nmade tinely deliveries.
Therefore, we hold that the trial judge was not clearly erroneous
in finding that Cantec had produced insufficient proof that it
suffered cancellation of contract danmages due to Argyle’s
t ar di ness.

W do find, however, that the trial judge was clearly
erroneous in inpliedly finding that Canmtec had not produced
sufficient evidence concerning the cost to it of repairing the
defective parts supplied by Argyle. The charge of $8,623.15 for
fixing the clanps and | ock rings that were delivered in a defective
condition nust be set off by $2,813.82, which is the difference
bet ween t he val ue of the sets used ($33,541. 08) and what Cant ec had
already paid ($30,727.26). We shall remand this case to the

Circuit Court for Dorchester County with instructions to enter a
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j udgnment on the counterclaimin favor

$5, 809. 33 ($8,623.15 | ess $2,813.82).

of Camt ec

in the anpunt

JUDGMENT ENTERED IN FAVOR OF

ARGYLE INDUSTRIES, INC.

REVERSED ;

CASE REMANDED TO THE CIRCUIT

COURT FOR DORCHESTER COUNTY WITH
INSTRUCTIONS TO ENTER A JUDGMENT

IN FAVOR OF CAMBRIDGE TECHNOLOGIES,
INC., AND AGAINST ARGYLE INDUSTRIES,
INC., IN THE AMOUNT OF $5,809.33;

COSTS TO BE PAID SEVENTY-FIVE PERCENT
BY ARGYLE INDUSTRIES,

INC., AND

TWENTY-FIVE PERCENT BY CAMBRIDGE

TECHNOLOGIES,
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