Canaj, Inc. v. Baker and Division Phase III, et al.
No. 72, September Term, 2005

Headnote: Maryland Code (1985, 2001 Repl. Vol., 2004 Supp.), § 14-817(c) of the Tax-
Property ArticleallowsBaltimore City to sell vacant or abandoned properties for an amount
less than that owed in taxes, interest and expenses. When the City cites the properties as
vacant, it can collect the difference between the sale price and the liens on the property from
the origind owner. Onthe other hand, if the City failsto cite the properties, although it can
still proceed with thetax sale, the City loses its authority to collect the outstanding balance
from the original owner.

In order to maintain an action to vacate a judgment foreclosing a delinquent taxpayer’ sright
of redemption for properties sold atatax sale, the delinquent taxpayer generally must pay the
amount owed in taxes, interest and expenses.
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Between March 14, 2003, and June 29, 2004, the Circuit Court for Baltimore City
foreclosed Canagj, Inc.’s (appellant) right of redemption to a number of properties sold at a
tax sale on August 8, 2001. Appellant had moved to dismiss theforeclosure proceedings as
to only two of the properties, 523 Senker Place and 2300 Brunt Street. It filed no
prejudgment motions to dismiss as to any of the other of its properties. As to those two
propertiesonly, the foreclosure actions were dismissed by express agreement of the parties.

After having failed to file any prejudgment motionsto dismissin respect to any of the
other properties on the grounds here rai sed, appellant, following theforeclosure, on August
19, 2004, moved to vacate all of the judgments and void the tax sales as to the other
properties based on fraud, mistake or irregularity. The trial judge denied the motions and
appellant filed an appeal in the Court of Specid Appeals. This Court, on its own motion,
granted certiorari before the case was heard by the intermediate appellate court. Canaj, Inc.
v. Baker and Division I1I, 389 Md. 398, 885 A.2d 823 (2005).

I. Facts

Appellant was the owner of fourteen properties located in Baltimore City (“City”).
For over seven years appellant failed to pay property taxes, leading the City to attempt to
dispose of the properties at a tax sale. Baker and Division I11* (“Baker”) purchased the
properties at the tax sale on August 8, 2001. Baker filed timely complaints seeking to

foreclose appellant’ srights of redemption on November 5, 2001. T he proceedings were

! Although Baker and Division Il1, LLC isthe named party, this case wasbriefed and
argued by the City Solicitor on behal f of the M ayor and City Council of Batimore City.



consolidatedinto two separate casesin the CircuitCourt for BaltimoreCity: 24-C-01-005462
(“5462") and 24-C-01-005463 (“5463").? Thecourt issuedjudgmentsforeclosing appellant’s
right of redemption on March 14, 2003 (571 Baker Street);® April 27, 2004 (592 Baker
Street); May 11, 2004 (575 Baker Street); and June 29, 2004 (588 Baker Street); and on June
11, 2004, for all the properties in case 5462.

On August 19, 2004, forty-one days after the last foreclosure judgment was entered,
appellant, represented by new counsel, filed a motion seeking in essence, vacation of the
judgments based upon allegations of fraud, mistake or irregularity. The Circuit Court held

a hearing on the motion on April 4, 2005, and on April 5, 2005, it filed an order making the

2 Case 5462 concerned the following properties: 523, 529-535 Senker Place; 2301,
2303, 2305, 2307, 2309, 2311, and 2313 Pennsylvania Avenue. Case 5463 concerned the
following properties: 2300 Brunt Street; 571, 575, 588, and 592 B aker Street.

Two of these properties, 523 Senker Place and 2300 Brunt Street, are not part of this
appeal as the complaints to foreclose the rights of redemption on them were dismissed by
agreement of the parties on October 21, 2003, based upon appellant’ smotions alleging that
those specific tax sales, with respect to those two properties were void because of alack of
citation of the properties as abandoned or vacant and that the sales prices were |ess than the
taxes due.

There was no assertion of these specific issues asto the properties at issue here prior
to the judgments foreclosing the rights of redemption. The issues raised in the present
appeal, were actually only presented in the trial court as a part of the prejudgment motions
as to 523 Senker Place and 2300 Brunt Street. They were never raised with respect to the
propertiesat issue here. It wasonly inthelater post-judgment motion to vacate that appel lant
argued as to these properties that the sales were void because the City failed to cite the
properties and that they were sold for a sum less than the taxes ow ed.

® Under Maryland Code (1985, 2001 Repl. Vol., 2004 Supp.), § 14-845(a) of the Tax-
Property Article, appellant’s claim of constructive fraud regarding this particular property
Isbarred because the motion to reopen theforeclosure judgment wasfiled morethan one year
after the judgment was entered.
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following findings:

“1. That therewasno fraud, mistake or irregularity within the meaning
of Maryland Rule 2-535.%

“2. That thereisno lack of jurisdiction or constructive fraud as defined
in Section 14-845 of the Tax-Property Article of the Maryland Code.

“3. That the City of Baltimore is precluded from collecting any taxes
[against the original owner] on the propertiesincluded in the above-referenced
case.”®

* Rule 2-535 provides:

“(a) Generally. On motion of any partyfiled within 30 days after entry
of judgment, the court may exercise revisory power and control over the
judgment and, if the action wastried before the court, may takeany action that
it could have taken under Rule 2-534.

“(b) Fraud, mistake, irregularity. On motion of any partyfiled at any
time, the court may exercise revisory power and control over the judgment in
case of fraud, mistake, or irregularity.”

This rule embodies Maryland Code (1973, 2002 Repl. Vol.), 8 6-408 of the Courts and
Judicial Proceedings Article, which states:

“For a period of 30 days after the entry of a judgment, or thereafter
pursuant to motion filed within that period, the court has revisory power and
control over the judgment. After the expiration of that period the court has
revisory power and control over the judgment only in case of fraud, mistake,
irregularity, or failure of an employee of the court or of the clerk’s of fice to
perform a duty required by statute or rule.”

®> In making that finding, the trial court stated at the hearing:

“I"'m denying your Motion to Strike or Set Aside for Fraud, Mistake, or
Irregularity, under 2-535(b). Finding that, that language, theirregularity that’s
discussed relates to the City’s right to recover the deficiency and not the
validity of the conveyance.”

(continued...)



Appellant subsequently filed this appeal.
The following questionsare presented for our review:

“1. Did the circuit court have jurisdiction to enter judgments
foreclosingtheright of redemption on the Appellant' spropertiesin view of the
fact that a requirement of the applicable statute was ignored causing the
propertiesto beillegdly included in thespecial tax sale held by the Mayor and
City Council of Baltimore City?

“2. Did the lower court lack jurisdiction to enter judgements
foreclosing the right of redemption on Appellant’s properties because of
constructive fraud?

“3. Did thelower court deprivethe Appellant of its properties without
due process of law in violation of the Declaration of Rights of Maryland and
the Fourteenth Amendment of the United States Constitution?”

We shall hold for the reasons that follow that the Circuit Court properly entered the

judgments of foreclosure against the appellant, that Baltimore City’s actions did not

constitute constructive fraud, and that appellant’ sdue process rights were not viol ated.
Weshall firstaddress somethresholdissuespresented at thetrial court level in respect

to the motions to vacate, which were not resolved due to the trial court’s reliance on other

*(....continued)

“And even if it was an irregularity in the property being advertised, and that
all other respects, the procedures required in an ordinary tax sale were met,
because | think you need findings of fact, in there too, that the misstatement
of the fact that it was a special sale, in that it was not property that was cited
under that section relates to the City’sright to recover the deficiency.”

“l found that . . . [the] language in that section, deals with the City’s right to
recover adeficiency, if sold for less than the amount of taxes owed. Y ou see
what would happen is to rule otherwise would encourage owners of real
property to not pay taxes until that amount exceeded the fair market val ue of
their property . . ."
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reasons in support of its judgment. We shdl address the unresolved issues because we
necessarily must confront them as they concern a condition precedent to challenging a tax
sale where it is conceded that taxes are sufficiently delinquent to authorize a tax sale. See
Brewer v. Brewer, 386 Md. 183, 872 A.2d 48 (2005). Even though weshall be holding that
the condition precedent hasnot been met, and we shall also hold that appellant waived the
issues it now raises in respect to the relevant tax sales, we shall, nonetheless, address the
issuesactually decided by thetrial court because they raise very important issues; issuesthat
will continueto arisein tax sale proceedings, especially in Baltimore City wheretax salesare
used to address the City’svery real problem with abandoned and vacant properties.
Although not presentedintheappellant’ sor the City’ sbriefs, weaddressthecondition
precedent issue and we shall also discuss the unresolved waiver issue, both pursuant to
Maryland Rule 8-131, which providesin relevant part:
“(a) Generally. The issues of jurigdiction of the trial court over the
subject matter and, unless waived under Rule 2-322, over a person may be
raised in and decided by the appellate court whether or not raised in and
decided by thetria court. Ordinarily, the appellate court will not decide any
other issue unlessiit plainly appears by the record to have been raised in or
decided by thetrial court, but the Court may decide such anissueif necessary

or desirable to guide the trial court or to avoid the expense and delay of
another appeal.

“(2) No prior appel late decision. Except asotherwiseprovidedinRule
8-304 (c), when the Court of Appealsissues awrit of certiorari to review a
case pending in the Court of Special Appeals before a decision has been
rendered by that Court, the Court of Appeals will consider those issues that
would have been cognizable by the Court of Special Appeals.”



Judge Raker, writing for the Court in Jones v. State, 379 Md. 704, 712-13, 843 A.2d 778,
783 (2004), discussed the second sentence of Rule 8-131(a), opining that:

“The second sentence of Rule 8-131(a) sets forth the generd
proposition that an appellate court ordinarily will not consider an issue that
was not raised or decided by thetrial court. The plain language of the rule,
however, makes clear that the prohibition is not absolute. See Crown Oil v.
Glen, 320 Md. 546, 561, 578 A.2d 1184, 1191 (1990) (notingthat, inasmuch
as Rule 8-131(a) employs the term ‘ordinarily,’ it permits exceptions, and
appellate courts have occasiondly decided cases on issues not previously
raised). Theword ‘ordinarily’ in Rule 8-131(a) anticipates that an appellate
court will, on appropriate occasion, review unpreservedissues. Thishasbeen
the practice of theMaryland appellate courts, aswell as of the federal courts
and our sister states, dating well before Rule 8-131(a). See Atlantic Mutual
v. Kenney, 323 Md. 116, 122, 591 A.2d 507, 510 (1991) (noting that Rule 8-
131(a) issimply enunciatory of the practicewhich hasexisted since 1825); see
also Annot., Issue First Raised on Appeal, 76 A.L.R. Fed. 522 (1986). In
State v. Bell, 334 Md. 178, 638 A.2d 107 (1994), we concluded:

‘It is clear from the plain language of Rule 8-131(a) that an

appellate court’ sreview of argumentsnot raised at thetrial level

is discretionary, not mandatory. The use of the word

“ordinarily” clearly contemplates both those circumstances in

which an appellate court will not review issuesif they were not

previously raised and those circumstancesin which it will.’

Id. a 188, 638 A.2d at 113. Thus, under the Rule, an appellate court has
discretion to excuse awaive or procedural default and to consider an issue
even though it was not properly raised or preserved by a party.”

The first sentence of subsection (@) of the rule is as relevant as is the second sentence,
especially considering the circumstances at issue in this case.

AsthisCourt hasstated before, theprimary purposeof theRule®is‘to ensurefairness
for all partiesin acase and to promotethe orderly administration of law.’” State v. Bell, 334
Md. 178, 189, 638 A.2d 107, 113 (1994), (quoting Brice v. State, 254 Md. 655, 661, 255

A.2d 28, 31 (1969), quoting Banks v. State, 203 Md. 488, 495, 102 A.2d 267, 271 (1954));
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Basoff v. State, 208 Md. 643, 650, 119 A.2d 917, 921 (1956).

In order to ensure that fairness, Judge Raker for theJones Court stated that “ appellate
courts should maketwo determinations concerning the promotion or subversionof 8-131(a)’s
twin goals.” 379 Md. at 714,843 A.2d at 784. “Fird, the appellate court should consider
whether the exercise of itsdiscretion will work unfair prejudice to either of the parties” and
“[s]econd, the appellate court should consider whether the exercise of its discretion will
promote the orderly administration of justice.” Id. at 714-15, 843 A.2d at 784. In the case
sub judice, the condition precedent issue appears to have been presented below, but not
decided. Because, asexplained below, the Circuit Court correctly denied appellant’ smotions
to vacate the judgments based upon statutory provisions, addressing thecondition precedent
and waiver issues under the Rule does not unfairly prejudice either party. There are no
contested facts relating to whether the taxes have, in fact, been paid. All partiesto the
present appeal agree thattaxes have not been paid. By addressing the issue wemerely state
what the law is, and what the trial court should have found thelaw to be had it resolved the
issue of the “condition precedent.” Moreover, it appears that there are literally thousands
(5,000 or more) of abandoned or vacant properties creating such severe problems for the City
of Baltimorethatit is attempting to resolve some of them by thetax sale process. Finally, by
resolving the unresolved (but presented below) issue, we thereby promote the orderly
administration of justice.

What occurred here may be an unusual atempt to avoid altogether the responsibility



of owners to pay property taxes and an attempt to avoid compliance with the requirements
imposed upon taxpayersrelating to theright to redeem in tax sale cases. In order to redeem,
the delinquent taxpayer has to tender all of the taxes, interest and costs of sale to the
Collector or to the holder of the certificate.® Md. Code (1985, 2001 Repl. Vol.), § 14-828
of the Tax-Property Article.

During the hearing on the motion to vacate the judgments foreclosing appellant’s
rights of redemption, there was an extensive discussion regarding the amount of taxes owed
and the delinquent owner’s failure to timely redeem the properties. The following is an
excerpt of the pertinent parts of that discussion.

THE COURT: Well how much difference between the taxes owed and the
amount paid, was there? Was it an unconsci onable difference. . .

[Appellant]: Oh, yes. Thetaxesowed. .. onthe caseending in62 ... were
$128,000.00, and the non-profit paid $6,400.00 for the property, and the value
of the properties were $122,000.00.

THE COURT: And the taxes owed were how much?

® If adelinquent taxpayer can find a way to overturn atax sale without paying the
delinquent taxes, the delinquent taxpayer will never redeem. Itis for thisreason that the
general rule is that in order to challenge a tax sale, the payment of taxes in arrears is a
condition precedent. It was not met in the case at bar (at one point prior to the judgments,
appellant appeared to question the computation of taxes but not that some amount was due.
That issue was abandoned and not raised in the case before us.).

The case law that seems to support theright of a taxpayer to proffer a sum (instead
of paying it) only relates (if it applies at all) to claims that the purchase price at the tax sale
wasinadequate. See Preskev. Carroll, infra, 178 Md. 543,550-51, 16 A .2d 291, 295 (1940).
It does not change the requirement that in order to challenge the holding of atax sale, the
taxes must be paid as a condition precedent.
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[Appellant]: $128,534.70. That’sin case ending in 62 [casenumber 24-C-01-
005462].

THE COURT: And the amount paid [for the property at the tax sale] was?

[Appellant]: On that one was $6,408.70. And on the other case, Case Number
ending in[54] 63, | believeif I’m not mistaken that the taxes were $55,020.00
and the Plaintiff paid $2,629.00

THE COURT: Well isthe only reason —what | wastrying to get at is the only
reasonwe’ re hereisbecauseyour client believesheis liabl efor thedeficiency.

[Appellant]: No, your Honor, we're here because my Client wants the
propertiesand may in fact have something planned to do with the properties
and would have done so, but for the fact that the City illegally put these into
this tax sale.

THE COURT: What amount would he have had to tender to redeem?
[City]: Y our Honor, hewould have had to tender the full amount [of] taxes due
on the properties. Of course, interestingly, if for some reason we were to
vitiate these .. . . Judgments, then paradoxically thenthose obligations. . . plus
additional interest . . . because they have not been redeemed, and interest
continues to accumulate daily. . . .

[Appellant]: And my Client [is] fully aware of that, your Honor, that he's

responsible for the taxes, but the point we' re here today onisthe fact that this
salewasillegal. . ..

THE COURT: So if this were aregular tax sale, the amount involved would
have been at that time $128,534.00? [Emphasis added.]

Although appellant acknow ledged that it was responsible for the taxes owed, it never, at the
hearing or at any other time, directly proffered that it was ready, willing and able to pay the

amounts, or to pay undisputed amounts, and, more importantly, it has not paid any of the



delinquent taxes and charges due.
Tax-Property Article, Section 14-828, in relevant part, requires:
“§ 14-828 Required payments; . ..

(a) Payments to collector. — If the property isredeemed, the person
redeeming shall pay the collector:

(1) the total price paid . . . together with interest;

(2) any taxes, interest, and penalties paid by any holder of the
certificae of sale;

(3) any taxes, interest, and penalties accruing after the date of the
tax sale;

(4) unless the party redeeming furnishesthe collector a release or
acknowledgment executed by the plaintiff or holder of the certificate of sale
that all actual expenses or fees. . . have been paid to the plantiff or holder of
thecertificate of sale, any expenses or feesfor which the plaintiff or the holder
of a certificate of sale is entitled to reimbursement under § 14-843 of this
subtitle and

(5) for vacant and abandoned property sold under 8 14-817 of this
subtitle for a sum less than the amount due, the difference between the price
paid and the unpaid taxes, interest, penalties, and expenses.

(c) Notice to holder of certificate; certificate of redemption. — On
receipt of the proper amount, the collector shall notify the holder of the
certificate of sale that the property has been redeemed and that on surrender
of the certificate of sale all redemption money excluding taxes received by the
collector will be paid to the holder.” (Emphasis added.)

By attacking the sal e procedurein apost-judgment motion to vacate, instead of paying
the taxes and charges which it would have been required to do in order to redeem prior to
judgment, the taxpayer appears to be seeking to have the title of the property revert back to

the delinquent taxpayer without having to ever redeem by paying the overdue and due taxes.

This Court long ago rejected such practices, albeit in an equity case (but an equity casein
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which the court recognized the requirement of payment as part of the tax sale procedure.).
Steuartv. Meyer, 54 Md. 454 (1880). In Steuart, as similar to the case at bar, the assigns of
adelinquent taxpayer filed an injunction after the sale had been ratified, requesting that title
to the subject property not beconveyedto the tax sal e purchaser because of what they termed
procedural irregularities, alleging that the sale had been prematurely held in respect to the
published date of the sale. Id. at 461-62. The Court determined that the Collector was not
allowed to conduct the sale on that particular date and that a delinquent owner normally
would have had aright to seek to set aside the sale under some circumstances. Id. at 465.
Such aright, however, was predicated upon the payment of all taxes due. The Court noted:

“After the final ratification of the sale, two several applications by
petition were made to the court, by the present plaintiffs, for review and
rescission of its order of ratification, upon the ground of illegality in the
proceedings by the collector, and of surprise to the petitioners; but those
applications were refused, and the petitions dismissed; and hence the present
application by bill to the equity powers of the court.

“If the saleisso fatally defectiveasto beinsufficient to vest agoodtitle
to the property in the purchaser, every reason would seem to require that the
plaintiffsshould have ample and speedy remedy to be relieved of the obstacle
created by the collector’ s proceedingsto thefull enjoyment of their rights, and
that the cloud upon the title to the property should at once be removed. They
are interested only in the annual ground rents, and in the estate of the
reversion; they are not entitled to the possession, and could not, therefore, sue
in ejectment for therecovery of the property. Under the circumstances of this
case, without resort to a proceeding like the present, the parties would be
without adequate remedy for relief against the effect of the prima facie titlein
the purchaser. Insuch cases, equity assertscompletejurisdictionto removethe
cloud from the title of the property involved, and to prevent unnecessary and
vexatious litigation.

“But, as a condition upon which this equitable jurisdiction should be
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exercised, for the relief of the plaintiffs, they should be required to pay, or
bring into court to be paid, to the party entitled to receive it, the full amount
of the taxes in arrear at the time of the sale by the collector together with the
interest accrued thereon to the time of payment, and also all taxes that have
subsequently accrued due on the property, with interest; and upon the full
payment of such sums, the plaintiffs should then have the relief prayed by
them. Thisrequirement in regard to the payment of taxes is substantially in
accordance with what would have been required if the sale, as reported to the
Circuit Court of the city, had been excepted to, and had been set aside, and a
re-sale made by the collector. Act of 1874, ch. 483, sec. 51. And wethink it
but right that the relief sought in this proceeding should be granted only on
substantially the same terms as those prescribed by the statute, where the sale
Is set aside by the court towhichitisreported. When, therefore, the plaintiffs
pay, or bring into court to be paid, the sums due for taxes, they will be entitled
to a decree, declaring the sale, and the order of confirmation thereof, to be
null and of no effect, and that the deed of the collector be cancelled; and they
will also be entitled to an account of the ground rents as prayed by them. And
to the end that such relief may be afforded, we shall reverse the decree
appealed from and remand the cause.”

Id. at 462, 467-68 (citations omitted) (emphasis added).

Though Steuart was decided before the consolidation of the equity andlaw courts, the

Court very specifically based its equity requirement of the payment of taxesasapre-requisite
of seeking equityrelief on the fact that had the delinquenttaxpayer soughtrecourse under the
tax sale provisions then in effect, the payment of taxes would have been a prerequisite to
maintaining the suit. Thiswas clearly recognized, and stated asthe law inReth v. Levinson,

135Md. 395, 399, 109A.76, 77 (1919), acasethat proceeded under the tax salejurisdiction

of the court. Referring to Steuart, we said in Reth, that:

“[Payment of all taxes| is a proper requirement of one seeking the aid of a
Court of Equity, who claims to be the owner of the property. He should at
least be required to pay all taxes due and interest before a Court of Equity
should exercise its equitable jurisdiction, and JUDGE ALVEY [in the Steuart
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case] called attention to thefact thatit was substantially what would have been
required if the sale, as reported to the Court, had been excepted to, set aside
and aresale made by the collector . . .."

Reth, 135 Md. at 399, 109 A. at 77.

We further acknowledged the Steuart language in a case in which the owner of
property was alleging that the pricebid at ajudicial sale was insufficient and we compared
that fact to the situation where adelinquent taxpayer had not paid the taxes and charges due
onthe property. Wesaidin the mortgage foreclosure sale case of Preske v. Carroll, 178 Md.
543, 550-551, 16 A .2d 291, 295 (1940), albeit as dicta, that:

“Moreover, under the maxim that ‘ he who seeks equity must do equity,” no
exceptant to a sale is entitled to obtain the aid of a court of equity unless he
offers to pay a higher price for the property, or at leas gives assurance that
some other person would be likely to do so, even though there may be some
irregularity in the conduct of the sale. In this case the appellant has given no
assurance that he would bid on the property if sold again. He has made no
offer to pay the costs of the proceedings or any expenses of the sale. He has
made no promise to pay the interest or taxes in arrears. For example, in
proceedings to vacate tax sales, the complainants are generally required to
pay all taxes in arrears atthe time of the sale, as well as all taxes subsequently
due, as a condition precedent t0 the exercise of chancery jurisdiction. Steuart
v. Meyer, 54 Md. 454, 468. Likewise the court, in foreclosure proceedings,
should not set aside a reported sale and order aresale as a mere experiment,
but only when it is reasonably probable that a better price could be obtained at
another sale.” (Emphasis added.)

In aproceeding where the heir of the delinquenttaxpayer soughtto redeem within the
redemption period, by paying the amount of the taxes, and the tender of taxes was refused
in that the tax sale purchaser was attempting to requiretheredeemer to pay for improvements

he had made during the redemption period, we, in rejecting the tax sale purchaser’ s position,
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resated the general rule: “So we can definitely state as a corollary that whenever land has
been sold at a tax sale, the owner may redeem it only by tendering the full amount of the
purchase money and such additional sums to cover interest, penalties, costs and
reimbursement for improvements asthe statuterequires.” Stewartv. Wheatley, 182 Md. 455,
460, 35 A.2d 104, 107 (1943).

Wehave never overruled the holding of our casestha whereitisadmitted (or proven)
that there are delinquent taxes due, in order to challenge the holding or ratification of the tax
sale or to seek to vacate a judgment of the foreclosure of the equity of redemption, the
taxpayer must first pay to the Collector or the certificate holder the total sum of the taxes,
interest, penalties and expenses of the sale that are due. While not recently addressed, it
remains the law in this State.

Several other states adhere to the principle that, in order to sustain a claim to void a
tax sale, the delinquent taxpayer must tender the amount owed in taxes. Fibelstad v. Grant
County, 474 N.W.2d 54 (N.D. 1991); Ottaco Acceptance, Inc. v. Huntzinger, 268 Neb. 258,
682 N.W.2d 232 (2004); Liggett v. Church of Nazarene, 291 Ark. 298, 300-01, 724 S.W.2d
170, 172-73 (1987) (holding that the property at issue was church property and accordingly
exempt from taxes but noting that generally under a statute a claimant must file an affidavit
that hehasfirst “tendered. . . the full amount of all taxes and costs” in order to challenge the
validity of atax sale); Kapp v. Vahlberg, 299 P.2d 159, 161-62 (Okl. 1956) (holding that

where an actual tender is asserted in the pleadings the timing of the deposit of the sum is at
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the court’ s discretion so long as the sum is deposited before any judgment in favor of the
taxpayer is rendered).

The Supreme Court of North Dakota found that atrial court erred when it decided to
grant relief to a bank that had successfully challenged atax sale. Fibelstad, 474 N.W.2d at
62. Under North Dakota’ s tax sale statute, that state’s supreme court determined that the
lower court was not authorized to proceed against the tax sale purchaser until the person or
entity challenging the sale deposited the amount owed with the clerk. The court concluded
that although the statute was enacted primarily for the benefit of the county, it was enacted
to prevent the challenger of the tax sale from escaping payment of the taxes. The court
refused to dismiss the bank’s claim completely, stating:

“IW]e haveinterpreted the statute as acodification for tax title purposes of the

equitable principle that one who seeks equity must do equity. Inother words,

thefailureto make the deposit postpones the granting of any affirmative relief

to the challenger of thetax title. Inthewords of the statute, ‘ the court shall not

proceed. ... TheBank cannot proceed with the summary judgment until the

deposit is made.”
Fibelstad, 474 N.W .2d at 62 (citations omitted). The Supreme Court of Nebraska has held
that under Nebraska Revised Statutes § 77-1844 (Reissue 1996), which provides:

“No person shall be permitted to question the title acquired by atreasurer’s

deed without first showing that he, or the person under whom he claimsttitle,

had title to the property at the time of the sale, or that the title was obtained

from the United States or this state after the sale, and that all taxes due upon

the property had been paid by such person or the persons under whom he

claimstitle as aforesaid.” (Emphasis added.)

A person challenging the validity of a tax deed had to pay all taxes before or during the

-15-



actionin which the tax titleis challenged. Ottaco, 268 Neb. at 262, 682 N.W.2d at 236. In

Ottaco, thetax sale purchaser initiated an action to clear the title of the property.” A hearing

" At one point some title insurance companies required a tax sale purchaser to
establish the validity of thetitle to tax sale property, by filing an additional proceeding (quia
timet to remove a cloud on title), naming the prior title holder as a defendant. Under our
current jurisprudence this should no longer be necessary. In Lippert v. Jung, 366 Md. 221,
783 A.2d 206 (2001), we recently stated:

“It must be remembered that although tax sales are concerned with the
payment of taxes on land, the issue in most tax sale cases, where the equity of
redemption has been properly foreclosed, is almost always a matter of title. It
remains our view, and it is the holding of our cases, that a valid tax sale and
proper foreclosure of the equities of redemption terminates the prior title, and
creates a new title granted by the sovereign.

“Wereiterated what we had said in earlier cases in Winter v. O ’Neill,

155 Md. 624, 631, 142 A. 263, 266 (1928):
‘[Y]etif thetax deed and the proceedingsuponwhichit isbased
are valid, then from the time of its delivery it clothes the
purchaser not merely with the title of the person who had been
assessed for the taxes and had neglected to pay them, but with
anew and completetitlein the land, under an independent grant
from the sovereign authority, which bars or extinguishes all
priortitlesand encumbrancesof private persons, and all equities
arisingout of them. It requiresno argument to demonstratethat,
when agovernmental agencyisempowered to levy taxesfor the
purpose of producing revenuefor the support of thegovernment,
it is necessary that a method be provided by which the payment
thereof may be enforced. When this method is sale at public
auction to the highest bidder, it is essential, in order that there
may be bidders at such sale, that the purchaser’s title be
protected, in cases where the statutory essentials of the sale are
substantially complied with; otherwise the collection of taxes
would be seriously impaired.’ . . .

See also Thompson v. Henderson, 155 Md. 665, 667, 142 A. 525, 526 (1928).
“We had held twenty-two years before the Winter case, amost a

(continued...)
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was held on October 30, 2002. Thedelinquent taxpayers pad the taxes on January 24, 2003,
and the trial court entered judgment against the tax sale purchaser on January 30, 2003. The
Supreme Court of Nebraska reversed the judgment because the payment of the taxes was
never submitted into evidence during trial and, as a result, the delinquent owners failed to
show that taxes had been paid. /d. at 262, 682 N.W.2d at 236.

Some courtsview the delinquent taxpayer’sfailure to pay asajurisdictional bar upon
the courts. In Florida, by statute, the courts do not have jurisdiction to void tax saleswhen
the taxpayer has not paid the amounts due. United Bhd. of Carpenters and Joiners of Am.
v. Graves Inv. Co., 153 Fla. 529, 15 So.2d 196 (1943). Inreaching thisconclusion that court
stated:

“[T]his section ‘requires the owner of the property seeking to cancel tax

certificaesoutstanding but alleged to beinvalid to pay those taxes legally due

which could have been lawfully assessed, “whether such real estate shall have
been returned for assessment by the owner thereof or not.”’

’(...continued)
hundred years ago, in Hill v. Williams, 104 Md. 595, 604, 65 A. 413, 414-15
(1906), whereit was argued that an easement on property was not extinguished
by atax sale, that:
‘[A]nd if the taxes were not paid it was liable to be old, even
though by such a sal e the easement woul d be destroyed; because
the purchaser at atax sale, when the proceedings are regular, is
clothed with a new and complete title in the land, under an
independent grant from the sovereign authority, which bars or
extinguishesall titlesand encumbrances of private persons and
all equities arising out of them. These observations dispose of
the three objections firg mentioned . .. ."”

Lippert, 366 Md. at 229-33, 783 A.2d at 210-13 (footnotes omitted).
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“Where thisstatuteisappropriately applicable, acompliancetherewith

Is a condition precedent to the acquisition of jurisdiction by the court to enter

adecree cancelling atax certificate. So sincethe statute is here constitutionally

applicable . . . to hold the decree valid without a compliance therewith would

in effect frustrate the very purposesfor which it was enacted and nullify the

very terms thereof, insof ar as the parties to this appeal are concerned.”

Id. 153 Fla. at 533, 15 So. 2d at 198 (citations omitted).

In someother statesactual deposit of the money owed isnot necessary to proceed with
the action: “[W]hen tender of the amount due is made in the pleadings, as defendants did in
this case, the time of deposit isleft to thetrial court’s discretion, so long as same isdeposited
prior to rendition of judgment in favor of the party making the tender.” Kapp, 299 P.2d at
161-62. The Supreme Court of Californiahasheldthat although the delinquent taxpayer may
not quiet histitle to property purchased by others at a voidable tax sale unless he first pays
the taxes and is entitled to no relief unless he pays the taxes, the tax sale purchaser may, in
some circumstances, nonetheless be precluded from obtaining immediate clear title to the
property absent further proceedings. Newcomb v. City of Newport Beach, 12 Cal. 2d 235,
83 P.2d 21 (1938); Ditmers v. Rogers, 163 P.795 (Kan. 1917); Le Blanc v. Babin, 197 La.
825, 843, 2 So. 2d 225, 231 (1941) (applying a specific constitutional provision thatupon the
finding of a void tax sale, relief could be granted to the delinquent taxpayer only “upon
payment to the [tax sale purchaser] of the amount found to be due”).

In Warn v. Tucker, 236 lowa 450, 456, 19 N.W.2d 201, 204 (1945), the Supreme

Court of lowa stated:

“*The [tax] deed upon itsfaceisvalid, and the plaintiff asks a court of equity

-18-



tosetitaside. This should not be done unlessthe plaintiff iswilling and offers

to do equity; that is, pay the taxesor amount paid by the purchaser. In aid of

thiswell-established rulein equity public policy may beinvoked, forthepublic

welfare requires that taxes should be paid, and that where the owner fails,

other persons will do so by purchasing the land when offered for sale by the

state and county. ... Thepurchaser should therefore be protected to the extent

that the right obtained should not be set aside except on condition of

repayment by theowner, provided the taxes have been legally levied, and have

not been paid.’”

The Supreme Court of Colorado, upon finding that tax sales were voidable, has
required the delingquent taxpayers to deposit in court all the taxes owed plus interest and
expenses before granting the delinquent taxpayer any relief. Blue River Co. v. Rizzuto, 135
Colo. 472,312 P.2d 1023 (1957); Empire Ranch & Cattle Co. v. Lanning, 49 Col0.458, 113
P. 491 (1911). In Illinois, the delinquent taxpayer must pay all taxes owed even if the tax
salewould otherwise bevoid. Kuhn v. Glos, 257 111. 289, 100 N.E. 1003 (1913). Under that
state’ s gatute, the court shall order the delinquent taxpayer to pay the owed amount within
ninety days from the date the court findsthat the tax sale should be vacated. If the owner
failsto maketherequired payment within that time, the petition to set aside the tax sale must

be denied with prejudice and the judgment awarding the tax deed to the purchaser becomes

irrevocable. 35 I11. Comp. Stat. 200/22-80 (1993, 2005 Supp.).®

8 That statute provides:

“If the payment is not made within the 90-day period, the petition to

vacate the order directing the county clerk to issue atax deed shall be denied

with prejudice, and the order directing the county clerk toissue atax deed shall

remain in full force and effect. No final order vacating any order directing the
(continued...)
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In the case sub judice, appellant has not paid taxes interes, penalties and expenses
of the sales, yet does not in this appeal challenge the assertion that such chargesare, in fact,
due. Inits brief, appellant suggests that it had at one point secured a purchaser for the
property who might pay the taxes. The fact that potential purchasers may exist is not
sufficient to satisfy the condition precedent, and, absent actual payment of taxes, is not
relevant. We continue to hold that in order to challenge the foreclosure of the equity of
redemptionin atax sale, the taxes and other relevant charges acknowledged to be due, either
prior to the challenge or simultaneously with it, must, as a condition precedent, be paid.
Appellant has not contested the fact that taxes are owed, or in this appeal, the amounts.
There is no issue as to his obligation to pay the taxes. If we were to overrule our cases
holding that payment isfirst required, the City would be left whereit was before the tax sale.
The public would be burdened perpetually with the problems created by the thousands of
abandoned properties, w hich the delinquent ow ners would be unlikely to ever pay taxes on
or ever to rehabilitate.

Appellant failed to satisfy the condition precedent to its rights to seek avacation of
the foreclosure judgments. For this reason alone, appellant is not entitled to prevail in its
challenges.

Initsbrief the City also allegesthat appellant waived the issues presented in the case

§(...continued)
county clerk to issue atax deed shall be entered pursuant to this subsection (b)
until the payment has been made.”
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sub judice. Thiswaiver, according to the City, occurred when appellant waited until after
thethirty daysavailableto modify the judgment had el apsed before bringing theissuesit now
raisesasto the propertiesin this case to thetrial court' sattention. Duringthe hearing onthe
motion to vacate the judgments the City consistently pointed to that fact in asking the court
to dismiss appellant’ s motion.

The court at the motion to vacate hearing recognized this issue, stating to appellant:
“So now you want me to consider things not originally raised, and I'm willing to do
that . . ..” Later in the hearing, the issue was brought up when the court asked appellant
whether it had already had an opportunity to redeem. Appellant answered that he had an
opportunity to redeem, but had not done so because it believed that all the motions for
foreclosure had been dismissed.” Appellant’s belief, it sated, was based upon the fact that
motionsto dismiss had been granted asto two of the properties. The City thentold the court:

“[T]hat’ sthe reason why w e’ re here today, because only one (1) [ property] the

one that was filed on originating motion [in one of the cases] was, of course,

finally dismissed by [the Circuit Court]. So you had the other ones [in that

case] that were still open, . .. notice was given aout that one dismissal and

therewasn’t an effort madeto correct that . . . .”

Later, the City explained its position during the hearing on the motion to vacate when the

° It is interesting to note that, athough appellant alleged that it was under the
impression that all of the complaints to foreclose had been dismissed, it nonetheless still
failed to pay any of the taxes owed on the two properties where the complaints were
dismissed or on any of the propertiesin thiscase. Therecord does not reflect that any of the
taxes have been paid by appellant. This again demonstrates why payment is a requirement
when the delinquent taxpayer is seeking relief.
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court expressed itsconcern regarding the earlier motion to dismiss, which mentioned only
one of the properties in each case:

“Right, but then | would think the Practitioner would have said, well there’s
aproblem here, what about those other 11 or 12, or howev er number there are
in these cases, what about those? Filed a Motion to correct the record and get
that cleared up, or revise a Motion and that wasn’t done, so everybody — []
moved along, of course, Baker [] relied on the fact there’'s just one property
[dismissedin each of the two cases], and [Baker] gets[its] Judgment and then
thirty (30) days go by and it's not until August 2004, I’ m not sure when the
Judgment date is, but | know it was well past the thirty (30) days. In August,
[appellant’s counsel], is hired and files this Motion and now | think the
analysis becomes, okay, we can’'t do general revisory power, we do fraud,
mistake, and irregularity, . . . . [Appellant’s] representative knew precisely
what was going on, because they raised the issue of the violation notice from
the outset [as to two of the properties only] and had a timely opportunity to
assert their rights, atimely opportunity to correct therecord, as | said earlier,
atimely opportunity to file a Motion to vacate the judgments, and all of these
stepsof the proceeding, they failed to do that, and now they’ re coming in at the
proverbial eleventh hour, Judge, and are seeking to do what should have been
done well, well, before.*”

“And so, one [that] comesin with equity should have clean hands, and that’s
not the case here. So, for both the equitable perspective, from the perspective
of legal issues, [appellant] simply fails at this time to assert its rights in a
timely fashion. And, even though Deaner (sic) talks about five years|aer and
al that, it's interesting that [it's] somebody who comes in as the Estate
Administrator well beyond the period and says |’ m surprised, | didn’t know.
[Appellant] knew from the get go, filed [its] Motion, andjust didn’tfollow up
with the proper review and procedure to get this thing rectified, and at this
point, | think as you said, things are [waivable], and there are also time lines
that have to be construed. We didn’t keep him in the dark about this. He
argued what he needed to arguein front of [the Circuit Court]. Hejust didn’t
get the completerelief that he had anticipated. But then that called for further
on his part, because we all got [the Circuit Court’s] Order.

% In the transcript, this paragraph is attributed to appellant. It is clear from the
context, however, that it was the City that was making these statements.
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“I would agree, if [appellant] was kept in the dark about the viol ation notices,
didn’t have the opportunity to kindly present his objection, absolutely, we
should betalking aboutittoday, but, your Honor, they had that opportunity and
they had the opportunities to revise—we all got the [appellant’s] Motion that
said it was one property [one property in each case], then when the Certificates
came through, the Decrees, rather, they had thirty (30) days again, and so
we're missing the boat here, on anumber of different time periods that would
have been—that are therefor [appellant’ s| benefit. Andtheyjust, quitefrankly,
your Honor, failed to do it. And, | think at this point, there needs to be a
finality as they say, to certain—to Judgments and to Decrees, and at this point,
| think we're at that stage.”

Baker’ s [the tax sale purchaser] counsel weighed-in on the issue, stating:

“IT]he [appellant] a that point, was only concerned about the deficiencies as
tothose particular lotsand he was aware through Counsel, that the deficiencies
if they existed, existed on all of the properties. And so, | would argue that he
waived any argument that he would have in terms of the remaining fourteen
(14) properties, because hedidn’t raise it in his M otion.”

The court acknow | edged the defect. It determined, however, that evenif the objection
had been raised with respect to the remaining properties, the result would likely be the same:

“Let mesay again,theonly differenceis, they can sell properties regardl essof
whether or not there’ saviolation notice, and regardless of w hether or not it’s
abandoned, as long as taxes are owed. And, the proceedings otherwise, are
the same, except at the end they can turn around to the property owner and say
look, you owe usthe difference. Had that defense been raised in this case, and
he had—your client, had ample opportunity toraiseit. If it werein front of me,
| would not have dismissed the proceedings. | would have in the Order, that
followed, because they did not comply with the requirements, deny them [the
City] the right to recover any deficiency.” [Emphasis added.]

Webelievethat the challengesto thef oreclosure of the equitiesof redemptioninthese

cases should have been dismissed on thefai lure of appellant to satisfy a condition precedent,
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i.e., to pay the taxes and charges, and we further believe that the present issues were waived
by appellant’ sfailure to raisethem sufficiently priorto judgment asto the specific properties
at issue here. We shall, however, for the reasons hereafter stated, address the issues actually
resolved by the trial court for guidance in the thousands of future cases tha might be filed.

Astotheissuesthetrial court did resolve, we agree with hisassessment that the City’s
failure to cite the properties only prevents recovery of the deficiency from the delinquent
taxpayer. Section 14-817(c) of the Tax-Property Article under these circumstancesdoes not
prohibit the sale of the property in question.

II. Standard of Review

Maryland Code (1973, 2002 Repl. Vol.), 8 6-408 of the Courts and Judicial
Proceedings Article (“C.J"), Maryland Code (1985, 2001 Repl. Vol., 2005 Supp.), § 14-
845(a) of the Tax-Property Article (“T.P.”), and Maryland Rule 2-535, govern the ability of
thetrial courtsto review their own judgments. Under thetrial court’s general review power
as provided by Rule 2-535 and C.J. § 6-408, when a party files a motion to set aside a
judgment more than thirty days after the judgment is entered, the grounds for setting aside
thejudgment are generally limited to instances of fraud, mistakeor irregularity. Inreviewing
the decision below, “the only issue before the appellate court iswhether the trial court erred
as a matter of law or abused its discretion in denying the motion.” In re
Adoption/Guardianship No 93321055/CAD, 344 M d. 458, 475, 687 A.2d 681, 689, cert.

denied sub nom. Clemy P. v. Montgomery County Dep’t of Soc. Servs., 520 U.S. 1267, 117
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S. Ct. 2439, 138 L. Ed. 2d 199 (1997).

Inthe context of tax sales, ajudgment forecl osing an owner’sright of redemption can
be reopened, after thirty days have passed, on the grounds of lack of jurisdiction or fraud.
T.P. § 14-845(a)."* In addition, if the party seeking that the judgment be vacated bases its
position on grounds of constructive fraud, the claim must be filed within oneyear from the
date of judgment. Id. Although we have not previously stated the standard of review of a
lower court’ s decision under this section, it stands to reason that the same standard used in
reviewing decisions under C.J. § 6-408 and Rule 2-535(b) should be applied. The Rule and
both statutes deal with the ability of the trial court to review its judgments.

III. Discussion

Appellant argues that the original tax sale was void at the time it took place because
the properties were not vacant and the City of Baltimore failed to cite the properties as
required under T.P. § 14-817(c), discussed infra. In appellant's view the City could not
legally include its properties in the tax sale as aresult of the defect, therefore, the Circuit

Court lacked jurisdicti on to foreclose the right of redemption. In the alternative, appellant

' We have previously recognized that there may be a conflict between C.J. § 6-408
and T.P. § 14-845, which at the time was Maryland Code (1957, 1975 Repl. Vol.), Article
81, 8 113. Suburban Dev. Corp. v. Perryman, 281 Md. 168, 169 n.1, 377 A.2d 1164, 1164
n.1 (1977) (per curiam) (stating that the conflict between these two statutes “should be
consideredinlight of our rulinginOwen v. Freeman, 279 Md. 241, 367 A.2d 1245 (1977)”).
In Freeman, the Court held that Rule 625, which has since been reclassified as Rule 2-535,
applies to al final judgments. Freeman, 279 Md. at 245, 367 A.2d at 1248. In the case at
bar, there is no conflict as appdlant clams that the judgment should be set aside because of
fraud.
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argues that the tax sale was void due to constructive fraud and that the Circuit Court erred
in denying its motions to dismiss (vacate) the judgments foreclosing appéelant’s right of
redemption as to the properties that remain at issue. Under the particular circumstances of
this case, we agree with the Circuit Court that the City of Baltimore complied with all of the
essential requirements under the Tax-Property Article of the Maryland Code to conduct a
general tax sale including (or limited to) the subject properties. Therefore, appellant’s
motion to vacate the judgment foreclosing its right of redemption based on this issue was
properly denied.
A. Tax Sales

In order to sell property at a tax sale, the City must comply with a number of
requirements, the first of which is that the owner must ow e taxes on the property.** Kaylor
v. Wilson, 260 Md. 707, 273 A.2d 185 (1971); Bugg v. State Roads Comm 'n, 250 Md. 459,
243 A.2d 511 (1968); Mullen v. Brydon, 117 M d. 554, 83 A. 1025 (1912). The City must

notify all other taxing agenciesthat atax sale will be held. T.P. 8 14-810. Thirty days prior

2 Appellant has argued that the properties were sold at a “special” tax sale. In our
review of the Tax-Property Article sections 14-806 through 14-854, governingtax sales, we
have not found any mention of a“special,” or for that matter a“regular,” tax sale. Thesetwo
terms most likely stem from the practice by the City of Baltimore, as well as other
jurisdictions, of holding atax sale on one specific date every year. In practice, the City,
generally, may not have sold abandoned property on that date although it could have so far
as the State statute is concerned. Asaresult, one may incorrectly assume—as the appellant
apparently did in this case—that only abandoned properties may be sold at a different date
than the one designated by the City asthe “regular” tax sale date. As explained below, so
long asthe City complieswith the statutory requirementsto conduct ageneral tax sale, it can
do so at any time.
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to thefirst advertisement for the tax sal e, notice must be mailed to theowner. T.P. § 14-812.
The notice must state the name of the person, the amount of taxes due, and indude astandard
statutory notice. Id. Then, the City must advertise the tax sale once a week for four
successiveweeksin one newspaper of general publication. T.P. § 14-813. Onceall of these
steps have been completed the sale may proceed pursuant to T.P. § 14-817. All these
requirements were met in the case at bar.

At the center of thiscaseliesour interpretation of T.P. 8§ 14-817 and whether the City
may sell the delinquent property for an amount less than that owed in taxes, interest and
expenses. The process of statutory interpretation always begins “‘with an analysis of the
language of the statute.”” Sweeney v. Sav. First Mortgage, L.L.C., 388 Md. 319, 326, 879
A.2d 1037, 1041 (2005) (quoting Holland v. Big River Minerals Corp., 181 F.3d 597, 603
(4th Cir. 1999), cert. denied, 528 U.S. 1117, 120 S. Ct. 936, 145 L. Ed. 2d 814 (2000)). The
Court must determine whether the plain language of the statute is clear and unambiguous.
Id.; Davis v. Slater, 383 Md. 599, 604-05, 861 A.2d 78, 81(2004). The statute isambiguous
when there appear to be two or more reasonabl e alternative interpretations of its language.
Stanley v. State, 390 Md. 175, 887 A.2d 1078 (2005); Greco v. State, 347 Md. 423, 429, 701
A.2d 419, 421 (1997). If thelanguage isambiguous, we must “look beyond the statute itself
and into thelegislative history for guidanceasto theintent of [the Legislature] in passing the
statute.” Sweeney, 388 Md. at 327, 879 A.2d at 1041; Davis, 383 Md. at 605, 861 A.2d at

81. As Judge Battaglia gated for the Court: “[T]he goal of our examination is always to
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discern the legislative purpose, the ends to be accomplished, or the evilsto be remedied by
[the] particular provision . . ..” Davis, 383 Md. at 605, 861 A.2d at 81.

The version of thissection in effect at the time of the tax sales providesin pertinent

part:*

“§ 14-817. Sale at public auction.

(b) Sales price— (1) Except asprovided in subsection (c) of thissection,
property may not be sold for a sum less than the total amount of all taxes on
the property that are certified to the collector under § 14-810 of this subtitle,
together with interest and penalties on the taxes and the expenses incurred in
making the sale, and the lien for the taxes, interest, penalties, and expenses
passes to the purchaser.

(C) Baltimore City™—(1) In Baltimore City, abandoned property
consistingof either avacant|ot orimproved property cited asvacant and unfit
for habitation on ahousing or building violation notice may be sold for a sum
less than the total amount of:

(i) all taxes on the property tha are certified to the collector
under 8 14-810 of this subtitle;

(i) interest and penalties on the taxes, and

(iii) expenses incurred in making the sale.

(3) The person responsible for the taxes prior to the sale shall
remain liable to the collector for the difference between the amount received
in the tax sale under this section and the taxes, interest, penalties, and
expenses remaining after the sale.

(5) In aproceeding to fored ose theright of redemption under this

3 There have been some changes to this section since the time the tax sale took place
in 2001. These changes will be addressed where rdevant to the case sub judice.

* Thewords “ Baltimore City” were not part of thestatute. They were added by the
codifiers.
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subtitle the complaint shall request a judgment for the city in the amount of
the balance.

(7) The M ayor and City Council may institute a separate action to
collect the balance at any time within 7 years after the tax sale if the plaintiff
is aprivate purchaser.” (Some emphasis added.)™

!> The relevant portions of Chapter 603 of the Acts of 1992 provide:

< Q) IN BALTIMORE CITY, PROPERTY CITED AS
VACANT AND ABANDONED ON A HOUSING OR BUILDING
VIOLATION NOTICE MAY BE SOLD FOR A SUM LESS THAN THE
TOTAL AMOUNT OF:

() ALL TAXESON THE PROPERTY THAT ARE
CERTIFIED TO THE COLLECTOR UNDER 8§ 14-810 OF THIS
SUBTITLE;

(1) INTEREST AND PENALTIESON THETAXES;
AND

(1)  EXPENSES INCURRED IN MAKING THE
SALE.

(20 THE PERSON RESPONSIBLE FOR THE TAXES
PRIORTO THE SALE SHALL REMAIN LIABLETO THE COLLECTOR
FORTHE DIFFERENCE BETWEEN THEAMOUNT RECEIVED IN THE
TAX SALE UNDER THIS SECTION AND THE TAXES, INTEREST,
PENALTIES, AND EXPENSES REMAINING AFTER THE SALE.

(3 THE BALANCE REMAINING AFTER THE TAX
SALE SHALL BE INCLUDED IN THE AMOUNT NECESSARY TO
REDEEM THE PROPERTY UNDER 8§ 14-828 OF THIS SUBTITLE.

(4) INA PROCEEDING TOFORECLOSE THERIGHT OF
REDEMPTION UNDER THIS SUBTITLE, THE COMPLAINT SHALL
REQUEST A JUDGMENT FOR THE CITY IN THE AMOUNT OF THE
BALANCE OTHERWISE DUE UNDER THIS SECTION.
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In appellant’ sview, the City does not have the authority to sell the properties for an amount
lessthan that owed, unlessit properly cites them as vacant or abandoned. Our interpretaion
of the statute, in light of the legislative intent supporting the enactment of subsection (c),
does not yield such aresult.

Before proceeding further we address an initial misinterpretation of the statute by
appellant. During oral argument counsel for appellant contended that § 14-817(c) was not
part of the general tax sale statute but a specific section dealing with aspecific type of sale,
and that as a result, any sale to be conducted in that manner was subject to the citation
requirements of § 14-817(c). A ppellant’s counsel relied specifically on the headings of the
subsection as they appeared in the appendix to his own brief, which read:

“TAX-PROPERTY ARTICLE - § 14-817

8 14-817(c). Sale at public auction

(c) Batimore City.

(1) In Baltimore City . ..” (Emphasis added.)
Thetitle“Sale at public auction,” inserted after the section number 14-817(c) in appellant’s
appendix to its brief, does not exist. By affixing thelanguage “ Sale at public auction” to §
14-817(c) in its appendix and then arguing that the section required a “special” tax sale,
relyingin part on that tittle improperlyinserted in appellant’ sappendix, appellant has created
a misleading inference.

Inthe statute itself, section 14-817(c) has no title. Subsequently, the codifiers added
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“Baltimore City.” Appellant added to the copy of the gatute in its appendix the words
“Sale at public auction” and then at oral argument stated:

“But the sale itself is different than the regular tax sale. A regular tax saleis
held a certain times of the year. This was a special tax sale held specially
pursuant to the specific statute that allows a special tax sale. And that statute
says that you can't include properties in an special tax sale unless it’s an
abandoned property that is either a vacant lot or an improv ed property that is
unfit for habitation and has been cited as such on a violation notice

“817(c) deal s specifically, only with Baltimore City.

“817(c) (1) in Baltimore City, abandoned property cond sting of either avacant
lot or improved property cited as vacant and unfit for habitation on a housing
or building violation notice may be sold for asum less. . .

“If | may respectfully disagree on this point, if you look at the heading for
817(c) it is not a continuation of the general tax statute. It says “sale at
public auction,” and it is talking about a specific kind of auction. It isnot
part of the general tax sale, 817 the heading of that section says: ‘sale at public
auction, Baltimore City,” and it talks specifically about a sale by Baltimore
City for these properties. Thisisnot just a continuation of the general tax sale,
this is a specific section dealing with a specific auction for a specific
municipality, under specific circumstances.

“IY]es there were taxes due, but 817(c) is a specific section, for a specific
municipality, for specific properties. And in this case the City did not comply
with thisin any manner whatsoever . . ..” [Emphasis added.]
There is only one type of tax sale governed by section 14-817, of which part (c) isonly a
subsection, not a separate tax sale provision.

As we have stated, the language relied upon by appellant in support of itsargument

does not exist. To the extent appellant’ sargument relies on that erroneously inserted title,
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theargument fails. The statute does notrequire a special tax sale (at one point, however, the
Deputy Mayor of Baltimore testified before a legislative committee during a subsequent
modification hearing that “the law has embodied the basic concept of a separate sale. . .."
Letter from Jeanne D. Hitchcock, Deputy Mayor, Baltimore City, to Members of the House
Ways and Means Committee (Mar. 28, 2000)). The Mayor and City Council of Baltimore
may have adopted apractice of separate sales, but the practiceis not embodied in the statute
at issue.

As stated, section headings and subheadings are usually added by the codifiers as an
aid for the interpretation of the statutes. Unless those headings are part of the body of the
statute, however, they do not have the force of law as they were never approved by the
legislative body. While titles, headings and subheadings can shed light on legislativeintent,
normally they will only do so when they are part of the process of enacting the statute by the
Legislature. See Stoufferv. Pearson, 390 Md. 36, 46, 887 A.2d 623, 629 (2005); Davis, 383
Md. at 605, 861 A.2d at 81. And, as noted, the title language relied on by appellant does not
exist in the statute, or in the codification of the statute.

Section 14-817(c) providesthat, in Baltimore City, “avacant lot or improv ed property
cited as vacant . . . may be sold for a sum less than the total amount [owed] . ...” This
section can reasonably be interpreted in two different ways. As appellant contends, under
one of such interpretations, the City would be barred from conducting any tax sale at all if

the properties are abandoned or vacant andit failsto adequately cite the properties. A second
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interpretation, one noted by thetrial court, which we are adopting, isthat theCity isdlowed
to conduct the sale under its general tax sale process, but its failure to properly cite the
properties prohibits the City from collecting the difference between the purchase price and
the amount owed in taxes from the person who owned the property prior to the tax sale, that
isto say there could be no deficiency judgment.

In order to resolve this apparent ambiguity, we first look at the statutory framework
under which 8§ 14-817 was enacted. In 1942, the Research Division of the Maryland
L egislativeCouncil wroteareportentitied “Tax Salesin Maryland, Research Report No 14.”
In the report, the Council determined that the lack of uniformity in the proceduresinvolving
tax sales created great confusion and uncertainty with regards to the rights of the tax sale
purchasers. Due to that uncertainty, purchasers were not eager to buy property at tax sales
and title insurance companies were refusing to guarantee titles of tax sale property. Asa
result, the Council concluded that the tax sale procedures should be simplified and
standardized.

A year | ater, theL egislature enacted Chapter 761 of the Actsof 1943, which provided:

“81. SALEATPUBLICAUCTION. Thesaleshall be held ontheday and at the

place stated in the notice by advertising. The sale shall be held in the County

inwhich thelandto besoldislocaed. If the sale cannot be completed on such

day, the Collector shall continue the same from day to day until all property

included in the sale is sold. All sales shall be at public auction to the highest

bidder, in feeor leasehold, as the case may be. No property shall be sold for

a sum less than the total amount of all State and County taxes due thereon, and

such other taxes as have been certified to the Collector under the provisions of

Section 74 hereof, together with interest and penalties thereon and the
expensesincurred in making the sale, and thelien for the same shall passto the
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purchaser.” (Emphasis added.)

Thelaw was codified asMaryland Code (1951), Article81, 8 79, and later asM aryland Code
(1957), Article 81, 8 80 without any substantive modifications. Then, in 1985, the General
Assembly enacted the Tax-Property article, adopting 8 79 to be codified as 8 14-817, without
any changes relevant to thiscase. Chapter 8 of the Acts of 1985.

Almost fifty years after the initial passage of the statute, the City of Baltimore found
itself at an impasse because of the provision emphasized above that properties could not be
sold for less than the amount of delinquent taxes. There were a significant number of
propertieswhose values were far less than the amount owed in taxes. Purchasers would not
buy the properties for the amount of taxesowed, and the City was not allowed to sell them
for a lesser amount. Accordingly, the delinquent property ownersjust kept owning and
operating the properties without paying taxes. Each year the tax arrearage increased and
made it even more difficult to sell the properties at tax sales. This created more abandoned
properties and less habitable properties. If the ownersimproved the properties, they could
possibly appreciate in value to the point at which they could be sold at tax sale. So,
apparently, they were not being improved. As areault, House Bill 1251 was introduced in
1992 creating an exception for Baltimore City from the requirement that the properties be
sold at no less than the amount owed in taxes, interest and ex penses. This was the purpose
of the legislation.

In support of the bill, Robert W. Hearn, the Commissioner of the Department of
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Housing and Community Development for Baltimore City, testified before the H ouse Ways
and Means Committee on March 4, 1992. He provided the following description of the
situation:

“Thekind of damage that an abandoned house inflicts on its neighborhood
iswell known. Thereisnothing that contributes so swiftly or substantially to
neighborhood decline as an abandoned house, whether it’s boarded up or left
wide open to passersby. An abandoned house guarantees a drop in area
property values, and consequently, a drop in the City’s tax base. It collects
trash and harbors rats; it attracts criminals—vandals and arsonists and drug
dealers and other people engaged in dangerous and detrimental activity. The
vacant property thus precipitates and contributes to a spiralling declinein the
quality of urban life throughout the neighborhood.

“Therate of abandonment isincreasing while the resources available to us
for mounting any kind of effective resistance are shrinking. It is absolutely
imperative, therefore, that we develop new approaches aimed at removing
government obstaclesand facilitating privaterehabilitations. House Bill 1251
represents just such an approach by amending provisions in the tax sale
process.

“Ironically, the tax sale process-which should be providing a routine
mechanism for moving abandoned property into the hands of rehabbers—-has
becomeamajor obstacle. Asabandoned propertiescontinueto deteriorate, the
City must periodically respond to neighborhood requests for help in regard to
the numerous crises that inevitably arise. For instance, we bait for rats, or
replace window boards torn off by vandals, or remove the truckloads of
garbage and trash that accumulate in the yard. The expenses of each
intervention are posted as a lien against the property. These liens are
equivalent to taxes. Therefore, when the property comes up next for tax sale,
a private purchaser must pay all of these maintenance and repair costs in
addition to the amount of the assessed tax. Because an abandoned property is
worth very little to begin with, these tax liens can quickly outstrip its value.
When this happens, of course, therewill be no private purchaser at thetax sale.
With no new responsible owner, the property continues to deteriorate and
continues to accumulate additional emergency repair liens until it is again
returned to a tax sale to repeat the process. In Baltimore City, tax sale
certificates on this kind of vacant property expire in ayear. When there has
been no private purchaser within one year, or no foreclosure, the property
simply goes into the next year’s sale.
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“House Bill 1251 restores the tax sale as a valuable tool for both tax
collection and property acquisition by would-be rehabbers. It letsthe City do
what any private mortgage holder can do in aforeclosure sale-that is, sell off
the property for its market value and then get a judgment for the deficiency.
By providing for a deficiency judgment, the bill discourages abandonment.
Currenty [sic] owners will know that they cannot so easly walk away and
expect the city to pick up the tab. And by providing for a market-value
transfer, the bill will facilitate many title transfers that are now out of the
guestion.

“The approach taken by thisbill isabreakthrough in ourlong battl e against
abandoned property. We ask you to support House Bill 1251 in order to turn
the tax sale into part of the solution instead of what is now—a large part of the
problem.” (Emphasis added.)

Subsequently, the Department of Fiscd servicesissued afiscal note on the bill which stated:

“While this bill would allow the tax sale of property for less than the total
amount of the debts against the property, the bill also provides that any
shortfall resulting from the sale of the property for less than the debts against
the property would remain a liability of the owner in the amount of the
shortfall. Any shortfall resultingfrom the sale of theproperty forless than the
debts against the property could still becol lected via the owner of the property.
Consequently, the City should neither gain nor lose underthisbill, only, collect
monies owed to it sooner than would be realized under the normal collection
process.”

Another fiscal summary al so shedslight onthefact that thelegislature’smain concern
was to allow the City to dispose of thevacant properties contributing to the decline of some
of its neighborhoodsat less than the amount of taxes owed. That summary provided:

“The City may beableto collect some moniesfaster by the process allowed

by thisbill. Also, some properties are ‘unsellable’ at the rate needed to pay of

all debts-being able to sell at a lower price might allow the City to collect a

portion of these debts that would otherwise be unreachable.” (Emphasis

added.)

Such language demonstrates that the Legislature wasfully aware that the City might never
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be able to find tax sale purchasers, or to collect the taxes owed on certan properties, under
the then-exiging statutory scheme.

Another important cluein ascertaining that it was the Legislature€ s intent that the
primary purpose of the bill wasto permit the City to sell propertiesforlessthan thetaxes due
can be gathered from the Floor Report of the Senate Budget and Taxation Committee, which
expressly provided that “[t]his bill authorizes Baltimore City to sdl certain abandoned
property at atax sale for lessthan the sum [owed] . ...” Thefloor reportdoes not make any
mention as to limits on the application of this section. It further provided, moreover, that
“[t]he only impact upon City revenues under this A ct would be the expedited collection of
certain monies owed the City.” Thebill passed on a40 to zero vote in the Senate and on a
126 to zero vote in the House of Delegates, and was enacted in Chapter 603 of the Acts of
1992.

The stated purpose of the law in the enacted statute states:

“FOR the purpose of authorizing certain abandoned property in Baltimore

City to besold for a sum less than a certain amount otherwise due for
tax sales; specifying that certain persons responsible for certain taxes
prior to the tax sale of certain properties remain liable for certain
unpaid taxes and other amounts; requiring certain persons to pay
certain unpaid taxes in order to redeem certain property; requiring
complaints in certain proceedings to foreclose redemption rights to
make a certain request; limiting the effect of certain judgments;
requiring certain ordersin certain proceedings to foreclose redemption

rights to includeacertain judgment; and generally relaing to tax sales
of abandoned property in Baltimore City.”

Chapter 603 of the Acts of 1992 (some emphasis added). The new statute also amended
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88 14-828, 14-835, and 14-844 to the extent that they relate to properties sold under § 14-817
for an amount less than the taxes owed.

In 1998, the Legislaturerewrote § 14-817, leaving subsection (c) unaltered. Chapter
326 of the Acts of 1998. The new sections spelled out the conduct of the tax sale under
subsection (a) and the purchase price under subsection (b). Then, in the Acts of 2000, the
L egislature enacted Chapter 408 in whichit added subsection (c)(7) staing that “[f{fhe Mayor
and City Council may institute a separate action to collect the balance at any time within 7
years after the tax sale if the plaintiff is a private purchaser [as opposed to a governmental
or charitable entity].” (emphasis added). This section gave the City authority to pursue a
separate action against the original owner (as opposed to a judgment in the redemption
action), showing once again that the L egislature intended to give the City the ability to solve

the problem.*®

® Since the time of the tax sale in the present case, the Legislature has further
amended subsection (c¢) to give even more discretion to the City. In 2003, the Legislature
amended subsection (c)(5), which had stated: “In a proceeding to foreclose the right of
redemption under this subtitle, the complaint shall request a judgment for the city in the
amount of the balance.” (Emphasis added). The amendment replaced the word “shall” for
“may,” giving the City discretion on whether to pursue an action to obtain the tax balance
from the original owner.

In support of this amendment the City continued to emphasize the extent of the
problem. On March 6, 2003, Michael Bainum, the Director of Project 5000, testified bef ore
the House Ways and Means Committee and stated:

“...Project5000 [is] Mayor O’ Malley' sinitiative to acquire and clear titleto

5000 of the nearly 25,000 vacant and abandoned propertiesin Baltimore City.

Asthe City’sprimary acquisition methodfor thisinitiative, tax saleforeclosure
(continued...)
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If appellant’ scontention isthat abandoned and vacant properties cannot be sold unless
cited as such were to prevail, such properties, absent such citation, could not be sold at all
irrespective of the existenceof delinquent taxes. Abandoned or vacant properties would be
afforded more, not less, protection than unabandoned, occupied properties. That certainly
was not the intention of the Legislaure.

The only reasonable interpretation, that made by the trial court, is that the citation
provisions are linked only to the ability of the City to seek judgments for deficiencies as
against the delinquent taxpayers. Otherwise, so long astaxes are overdue, and not paid prior
to thejudgment of foreclosure, such propertiesmay be sold, albeit that the City may not seek
deficiency judgments absent the citations.

Itisclear,therefore, that the Legislature did not intend to restrict the City’ s ability to
dispose of these types of properties at tax sales. On the contrary, the statute was specifically
enacted to allow such sales. Itisin thiscontext that we now turn to the question of the

Circuit Court’ sjurisdiction to issue a judgment foreclosing appellant’ s right of redemption.

18(_..continued)

Is a critical tool for reclaiming the thousands of abandoned properties that
undermine the City’ s health and revitalization efforts. By year’send, weam
to process 3000 tax sale foreclosure cases—a volume of cases that speaks to
both the enormity of the problem and the Mayor's commitment to its
resolution. In planning for this Project, we haveidentified somelegal barriers
that are easily correctible.”
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B. Jurisdiction
Werecently addressed the jurisdiction of the Circuit Courtin foreclosure proceedings
in Royal Plaza Community Ass’n, Inc. v. Bonds, 389 Md. 187, 884 A.2d 130 (2005). As
discussed in Royal Plaza: “‘[T]he legislature has declared that the public interest in
marketable titles to property purchased at tax sales outweighs considerations of individual
hardship in every case, except upon a showing of lack of jurisdiction or fraud in the conduct
of theforeclosure.”” Id. at 192, 884 A.2d at 133 (quoting Thomas v. Kolker, 195 Md. 470,
475, 73 A.2d 886, 888 (1950)). Thislegislativeintent isreflectedin 88 14-808 through 14-
854 of the Tax-Property Article, which govern tax sales, and more specifically § 14-832
which states that: “The provisions of §8 14-832.1 through 14-854 of this subtitle shall be
liberally construed as remedial legislation to encourage the foreclosure of rights of
redemption by suitsin the circuit courtsand for the decreeing of marketabletitlesto property
sold by the collector.”
The Tax-Property Article specifically confersjurisdiction uponthe Circuit Court over
foreclosure proceedings in § 14-834, which provides:

“The circuit court, on the filing of acomplaint to foreclose theright of
redemption, has jurisdiction to give complete relief under this subtitle, in
accordancewith the general jurisdiction and practiceof the court, and with all
lawsand rules of court that relate to the circuit courts for the county in which
the property islocated, except as otherwise provided in this subtitle, to bar all
rights of redemption and to foreclose all alienations and descents of the
property occurring before the judgment of the court as provided in thissubtitle
and all liensand encumbranceson the property, except property taxesthat arise

after the date of sale, and to order an absolute and indefeasible estate in fee
simple or leasehold to be vested in the holder of the certificate of sale.”
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Under this Article, once the Circuit Court enters a judgment foreclosing the right of
redemption in atax sale foreclosure proceeding, that judgment can only be reopened—more
than thirty days after it is entered—in accordance with § 14-845, which states:

“(a) Reopening judgments generally.—A court in the State may not
reopen ajudgment rendered in atax sal e fored osure proceeding except on the
ground of lack of jurisdiction or fraud in the conduct of the proceedings to
foreclose; however, no reopening of any judgment on the ground of
constructive fraud in the conduct of the proceedings to foreclose shall be
entertained by any court unless an application to reopen a judgment rendered
isfiled within 1 year from the date of the judgment.” (Emphasis added.)

Appellant claimsthat failure to strictly adhere to the statutory provisions voids thesale and,
consequently, the Circuit Court lacked any jurisdiction to foreclose the owner’s right of
redemption.

In support of thisassertion, appellant takes us back to the case of Polk v. Rose, 25 Md.
153, 159 (1866), where the Court stated:

“To sustain the power of the collector which is a specially delegated one and
must be strictly pursued|, a] seriesof theactspreliminary intheir character, are
required by law to precede the execution of the power. Each and every step,
from the assessment of the property for taxation, to the consummation of the
title by delivery of the deed to the purchaser, is a separate and independent
fact. All of these facts from the beginning to the end of the proceeding must
exist, and if any material link in the chain of title is wanting, the whole is
defective for want of sufficient authority to support it. The party claming
under the power is chargeable with notice of every irregularity in the
proceedings of the officers, and the onus is upon him to show the faithful
execution of the power.” (Citations omitted.)

In that case, the Collector did not attempt to first collect the taxes from the owner’ s personal

property asrequired at the time, but sold the real property at atax sale instead. In doing so,
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the Court found that the Collector had not met the specific requirementsthen existing.!” One
of those requirements was the filing of a statement with the court attesting to the fact that the
taxpayer did not have any personal property tha could cover the amount owed. The
Collector failed to file the statement and the owner, in fact, “had personal property amply
sufficientto pay the taxesalleged to bedue.” /d. at 160. Furthermore, the Collector sold the
two properties on the ot when selling one aone would be sufficient to cover the amount
owed." Thetax sale purchaser obtained the property under a decree by the Circuit Court for
Baltimore City. Subsequently, thedelinquent ow ner sold the property to another, whointurn
filed acomplaint in the Circuit Court for Baltimore City seeking tha the court clear thetitle
to the property. The Circuit Court hed a hearing and declared the tax sale deed null and
void. Id. at 159. The Court of Appeals did not address whether the Circuit Court had
jurisdiction to foreclose an owner’s right of redemption, but it affirmed the Circuit Court’s
finding that the sale was void.

Appellant argues that the City’ sfailure to cite the properties as abandoned or vacant
voidsthe sale in this case and therefore removesjurisdiction from the Circuit Court to issue
a judgment foreclosing the right of redemption. In appellant’s case, however, the City’s
actions do not amount to the type of conduct presented in Polk, where the statute required

that as a condition precedent to atax sale of real property, personal property be sold first to

" Tax salesin 1866 were governed by Maryland Code (1860), Article 81, 88§ 47-64.

8 At that time the Collector was allowed to divide the lot and sell only enough
property to cover the amount owed. Art. 81, § 60.
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satisfy the lien. Sufficient personal property existed in that case. Polk, 25 Md. at 160; Md.
Code (1860), Article 81, 8 50. Accordingly, there was never any jurisdiction to sell thereal
property in Polk because the condition precedent had not been met. Inthe present case, once
the taxes on the real property were not paid, jurisdiction existed for the sale of the real
property. How the sale was conducted is a different issue in this case not a jurisdictional
issue.

In acasevery similar to theone at bar, Thomas v. Kolker, 195 Md. 470, 73 A.2d 886
(1950), the Court denied the delinquent owner’ s request to reopen foreclosure proceedings
because of her mistaken belief that the propertiessold at the tax sale wereunimproved. On
April 8, 1943, the City of Baltimore sold three of Thomas'slots at atax sal e because she had
failed to pay taxesfor the previous four years. After the sale, Thomas promptly redeemed
one of the lots under the mistaken belief that the building, which she wanted to keep, was
located on that lot alone, when in fact the building expanded over two of the lots. Kolker
subsequently filed a claim to foreclose Thomas's right of redemption as to the other lots.
Thomas did not answer the complant, although she had been properly served with process.
Asaresult,the Circuit Courtentered judgment forecl osing her right of redemption to the two
remaining lots Almost three years later, Thomas filed a petition to reopen the foreclosure
proceedingsbased upon lack of jurisdiction and fraud. The Court held thatthe Circuit Court
had jurisdiction over the matter. In making its determination the Court said:

“The appellant acted, or failed to act, under a mistake of fact asto the
location of the garages she erected, a mistake evidently shared by the Collector
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at the time the property was advertised and sold, dthough the true situation

seemsto have been known to him when the certificate wasissued. Even if the

mistake was mutual it manifestly could not affect the jurisdiction.”
Id. at 475-76, 73 A.2d at 888. The Court then affirmed the Circuit Court’s denial of
Thomas' s request for relief stating:

“Theinitial mistake wasclearly hers, in building thegaragew here shedid and,

as the chancellor states: ‘ she stood by at the tax sale, she stood by when she

redeemed onelot, she stood by when the bill of complaint wasfiled and served

on her, and waited all this period of time before doinganything.” Wethink the

case is not within the exceptions in the statute.”
Id. at 476, 73 A.2d at 889. In the case sub judice, appellant stood by at the tax sale, it had
the opportunity to contest the sale and did so successfully on two of the properties sold; in
so far as the record before us indicates, appellant did not contest the validity of any of the
other sales by a motion to dismiss as to those properties and/or did not then rai se the issues
asto these parcels it now raises. Rather, it waited until after the judgments foreclosing the
equitiesof redemption had been entered to complain on these grounds. Suchfailure totimely
raise the issues below normally would bar appellant from bringing them at this stage of the
proceedings.

Someyears|ater, the Court again visited the question of the jurisdiction of the Circuit
Court in foreclosure proceedings involving defective descriptions of the property sold at a
tax salein Thomas v. Hardisty, 217 Md. 523, 143 A.2d 618 (1958). The Court determined

that the Circuit Court lacked jurisdiction to foreclose the right of redemption because the

property was improperly described throughout the proceedings. Importantly, the Court also
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pointed out that “[t]here was no personal service on the appellant or actual notice to him of
the proceedings, and hence he had no opportunity to correct the clearly wrong description.”
Id. at 534-35, 143 A.2d at 624. In the casesub judice, the appellant had every opportunity
to raise the issues it now raises in this appeal at any time before the judgment was entered,
which it failed to do. And, inaction by the owner has been grounds for adenial of a motion
to reopen foreclosure proceedings. In Hauver v. Dorsey, 228 Md. 499, 180 A.2d 475 (1962),
the Court determined that a purchaser’s failure to file an affidavit asrequired by the Rules
did not deprive the Circuit Court of jurisdiction to issue ajudgment foreclosing the right of
redemption. Hauver had received the property by will and failed to pay taxeson it. The
property was sold at atax sale seven years after the death of the original owner who was still
the title holder according to the land records. All notices sent to the address of record were
returned and the Circuit Court entered a decree foreclosing the right of redemption on the
property. A year later, Hauver filed a petition to set aside the judgment, which was denied.
In affirming that denial, the Court stated:

“We have frequently pointed out that the tax saleslaw was designed to
improve the marketability of tax titles. Petitioner was less than diligent in
failingto ascertain that taxes were in default, that the sale had been made, and
a proceeding to foreclose instituted. We see no reason to hold that a
procedural requirement, designed to prevent imposition upon the court and
require areasonable effort in good faith to locate and warn the owner, creates
ajurisdictional defect in the fundamental sense of preventing the court from
dealing with the subject matter and the parties before it.”

Id. at 505, 180 A.2d at 478 (citations omitted). In the casesub judice, we see no reason to

hold that the citation of the properties, which—asexplained supra—is only arequirement to
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be able to collect from the delinquent tax payer the difference betw een the sale price and the
amount of the lien, creates a jurisdictional defect preventing the Circuit Court from
foreclosing the owner’ sright of redemption on the property. Asan active participant in the
proceedings, appellant could have—-at anytime before the judgment was entered—paid the
taxes and redeemed the property.
C. Constructive Fraud

In the alternaive, appellant argues that the City's failure to cite the properties
amounted to—at the very leas—constructive fraud.® Under T.P. § 14-845 a judgment
foreclosing the right of redemption can be reopened upon a showing of constructive fraud
within ayear of the judgment.?® In appellant’s view the City’s failure to cite the properties
as vacant beforeincluding them in the tax sale was a breach of the City’ slegal duty imposed
by 8§ 14-817(c), amounting to constructive fraud. Aswe have stated, however, if taxes are
unpaid the City hasjurisdiction to hold a general tax sale including those properties. The
issue as to abandoned or vacant properties relates to the ability of the City to go after the

delinquent owners for the deficiency. Fundamental jurisdiction exists.

19 Appellant’ sreply brief contends that the City’s actions were more akin to actual
fraud because—in appellant’ sview—the City deliberately included the propertiesinthetax sale
knowing that the properties had not been cited as being abandoned or vacant. Because, as
discussed supra, the sale of the properties was allowed under the general tax sal e procedures,
the City’s sale of the properties did not constitute actual fraud.

20 Appellant concedes that in the case of one property, 571 Baker Street, wherethe
judgment of foreclosure was entered on March 14, 2003, its claim of constructive fraud is
barred by the statute.
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The citation of the properties, as stated previously, is only a requirement imposed
upon the City in order to hold the previous owner liable for the difference between the sale
priceand theliens. Thisrequirement does not create alegal duty to citethe propertiesbefore
the City has the power to assume jurisdiction to sell them at atax sale. Even if there was
such a duty, appellant has failed to show that the City’s actions constituted fraud,
constructive or otherwise. Appellant does not challenge that taxes were unpaid and due.

Although fraud is a well defined legal concept, for the purpose of this case, it is
appropriate to review the ordinary meaning of the term “fraud.” MERRIAM-WEBSTER’'S
COLLEGIATEDICTIONARY 463-64 (10th ed.1998) defines fraud as:

“1 a: DECEIT, TRICKERY; specif: intentional perversion of truth in order to

induce another to part with something of value or to surrender alegal right b:

an act of deceiving or misrepresenting: TRICK 2 a: aperson who isnot what he

or she pretends to be: IMPOSTOR,; also: one who defrauds. CHEAT b: one that

isnot what it seems or is represented to be.” (Emphasis added.)

In the legal sense, BLACKS LAW DICTIONARY 685 (8th ed. 2004) provides the following
definition:

“1. A knowing misrepresentation of the truth or conceal ment of amaterial fact

to induce another to act to his or her detriment. Fraud is usu. atort, but in

some cases (esp. when the conduct is willful) it may beacrime. ... 2. A

mi srepresentation made recklessly without belief initstruth to induce another

person to act. . . . 3. A tort arising from a knowing misrepresentation,

concealment of material fact, or reckless misrepresentation made to induce
another to act to his or her detriment.” (Emphasis added.)

That dictionary also defines constructive fraud as an “[u]nintentional deception or

misrepresentation that causes injury to another.” Id. at 686 (emphasis added). What these
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definitions have in common is the inherent requirement that the person or entity defrauded
must have been in some way deceived or misled by the actionsof the person or entity alleged
to have committed thefraud.

We have also defined constructive fraud as a “‘breach of alegal or equitable duty
which, irrespective of the moral guiltof thefraud feasor, the law declares fraudulent because
of itstendency to deceive others, to violate public or private confidence, or to injure public
interests.”” Md. Envtl. Trust v. Gaynor, 370 Md. 89, 97, 803 A.2d 512, 516-17 (2002)
(quoting Ellerin v. Fairfax Sav., 337 Md. 216, 236 n.11, 652 A.2d 1117, 1126 n.11 (1995)).
Constructive fraud, as it might be relied on by an owner of property being sold for taxes,
would normally relate to notice and things of that nature that would hinder the delinquent
taxpayer from exercising his right to redeem, i.e., pay the delinquent taxes. N othing that
occurred in this case in any way hindered appellant’ s right to redeem. Nothing hindered its
ability to pay the taxes and charges. It chose not to pay the taxes.

In the context of tax sales, a Maryland case discussing constructive fraud as grounds
to void a tax sale is Jannenga v. Johnson, 243 Md. 1, 220 A.2d 89 (1966). The factsin
Jannenga werevery similar tothosein Hauver, supra. The property, purchased at atax sale,
was owned prior to the tax sale by a person who resided in adifferent state. The tax sale and
foreclosure proceedings were conducted in her absence. An affidavit stating that good f aith

efforts to locate and serve the owner was never filed. The lower court granted the owner’s
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petition to set aside the judgment because taxes had been paid before the tax sale* The
Court determined that the lower court had jurisdiction to foreclose the right of redemption
in accordance with the holding of the Hauver case. It affirmed the Circuit Court’ sjudgment
on different grounds however, because the failure to file the affidavit amounted to
constructive fraud and stated:

“A failure to provide such notice or to make a good faith effort to do so may

not amount to actual fraud in that one may not have been compelled by

malicious motives to deceive the defendant, butit does, in any event, amount

to constructive fraud since Jannenga, regardless of moral guilt or intent to

deceive, failed to perform alegal duty. The Courtin Hauver did not passupon

the issue of constructive fraud present in the case at bar.”
Jannenga, 243 Md. at 5, 220 A.2d at 91. Failure to comply with the notice requirements has
since that time been considered constructive fraud. See Arnold v. Carafides, 282 Md. 375,
384 A.2d 729 (1978); Smith v. Watner, 256 Md. 400, 260 A.2d 341 (1970); Brooks v.
McMillan, 42 Md. App. 270,400 A.2d 436 (1979); Karkenny v. Mongelli, 35 Md. App. 187,
370 A.2d 137 (1977); but see Walter E. Heller & Co. v. Kocher, 262 Md. 471, 278 A.2d 301
(1971) (holding that so long as there is sufficient evidence to show that the owner received
actual notice of the foreclosure proceedings, deviations from the procedures did not amount

to constructive fraud); Scheve v. McPherson, 44 M d. App. 398, 408 A.2d 1071 (1979).

In Carafides, the Court set aside a judgment foreclosng the right of redemption

L Inthat casethere was evidence that taxes had actually been paid, but the town clerk
and treasurer had failed to notify the county clerk who conducted the tax sale. The record
in the case at bar does not reflect that the owner has paid any of the taxes due which, for the
purpose of this apped, amount to well over $150,000.
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because the owner was never notified of the proceedings. 282 Md. at 384, 384 A.2d at 733.
The Court determined that the purchaser obtained the judgment of foreclosure by
constructive fraud because, although itsattorney filed an affidavit attesting to his reasonable
efforts to locate the owner, the attorney failed to conduct a proper review of the public
records. In essence, the attorney breached his legal duty to conduct a proper review and, as
aresult, the Court was deceived into believing that the owner could not belocated.

Failure to comply with every part of the statute does not, in and of itself, however, as
we haveindicated, constitute constructive fraud, especidly when it does not relate to notice
or totheowner’sability to redeem. In Kocher, the purchaser—likeinJannenga, supra—failed
to file the required affidavit stating that there had been diligent efforts to locate the lien
holder. Kocher, 262 Md. at 481-82, 278 A.2d at 306. The Court, rejecting the claim of
constructive fraud, stated:

“If [the lien holder] had been able to prove that it had not received
effectiveactual knowledge of the equity of redemption foreclosure proceeding
because of the failure of the plaintiff to comply with Rules 106 and 107,
notwithstanding the telephone calls and letters already mentioned, another
issue might have been presented in the present case. This it did not do,
however, and we express no opinion in regard to that possible issue.”

Id. In the case sub judice, appellant received notice and was present throughout the
foreclosure of the rights of redemption proceedings. Neither it nor the court were deceived
by the City’s actions, which, as stated previously, comply with the essential requirements of

the general tax sale statute. Theinclusion of thepropertiesin the tax sale, therefore, did not

constitute fraud, constructive or otherwise.
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D. Due Process

The Fourteenth Amendment of the United States Constitution provides “nor shall any
State deprive any person of life, liberty, or property, without due process of law;” and Article
24 of the Maryland Constitution provides “[t] hat no man ought to be taken or imprisoned or
disseized of his freehold, liberties or privileges, or outlawed, or exiled, or, in any manner,
destroyed, or deprived of hislife, liberty or property, but by the judgment of his peers, or by
the Law of theland.” These provisions are generally construed in pari materia. See Bowie
Inn, Inc. v. City of Bowie, 274 Md. 230, 235 n.1, 335 A.2d 679, 683 n.1 (1975).

The United States Supreme Court has stated that “there can be no doubt that at a
minimum [the Due Process Clause] require[s] that deprivation of life, liberty or property by
adjudication be preceded by notice and opportunity for hearing appropriate to the nature of
thecase.” Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313, 70 S. Ct. 652,
656-57,94 L. Ed. 865 (1950). Furthermore, “‘[t]he fundamental requisite of due process of
law istheopportunity to be heard.”” Id. at 314, 70 S. Ct. a 657 (quoting Grannis v. Ordean,
234 U.S. 385, 394, 34 S. Ct. 779, 783, 58 L. Ed. 1363 (1914). Inthe context of tax salesin
Maryland, these dueprocess provisions have centered around the i ssue of noticeto theowner
of the property. Royal Plaza Community Ass’n, Inc. v. Bonds, 389 Md. 187, 884 A.2d 130
(2005); Scheve v. Shudder, Inc., 328 Md. 363, 614 A.2d 582 (1992); St. George Antiochian
Orthodox Christian Church v. Aggarwal, 326 M d. 90, 603 A.2d 484 (1992). Because there

ISNno question asto the notice provided to appellant, the only issue | eft to discuss in terms of
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due process is the sufficiency of the procedures under the tax sale gatute.

In Mathews v. Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, 903, 47 L. Ed. 2d 18
(1976), the Supreme Court delineated the test for eval uating the sufficiency of process. The
analysisrequires the courts to determine

“First, the private interest that will be affected by the official action; second,

the risk of an erroneous deprivation of such interest through the procedures

used, and the probable value, if any, of additional or substitute procedural

safeguards; and finally, the Government's intered, including the function

involved and the fiscal and administrative burdens that the additional or

substitute procedural requirement would entail.”
1d. A land owner’ sinterest in their property isone of the fundamental principlesupon which
both the United States’ and Maryland’ sConstitutionswere created. Great care must be taken
in avoiding the erroneous deprivation of such property interests. The proceduresin placefor
general tax sales, however, are more than suffident to ensure the protection of thisimportant
private intered. The generd tax sale statute gives the property owner the ability to
participate in the tax sale proceedings. Furthermore, the tax sale purchaser must file an
action seeking to foreclose the equity of redemption, a process in which the owner of the
property hasthe opportunity to participate fully and, in this case, did participate fully. It just
declined to pay the taxes. The owner isgiven every opportunity to redeem its property prior
to the judgment foreclosing its right of redemption. In the present case, thisright to redeem
by paying the overdue taxes was available to the delinquent owner at every stage of the

proceedings prior to judgment. Even after such judgment is entered, in the event that an

erroneous determination has been reached, the courts have the ability to review and set it
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aside in cases of lack of jurisdiction or fraud. Finally, this procedure is supported by the
entirely legitimate purpose of providing marketable title to property purchased a tax sales.
Kolker, 195 Md. at 475, 73 A.2d at 888. Consequently, the tax sale statute and procedures
stand on solid conditutional ground.

In light of the constitutionality of the process, it is clear that appellant’s due process
argument isentirely without merit. It was on notice that taxes were overdue; itwas on notice
that the properties were to be disposed of a the tax sale; and, it had ample opportunity to
contest any of the sales or pay the taxes due. In fact, in prejudgment proceedings it
challenged the sal es successfully as to two of the properties originally sold.?> Furthermore,
appellant was represented by counsel throughout the entire proceeding. Appellant’sfailure
to timely contest the judgments, or even raise the issues now brought to our attention,
prevents it from attacking those judgments on any ground other than fraud or lack of
jurisdiction, both of which—asthe Circuit Court correctly concluded—it hasfailed to provein
this case.

IV. Conclusion

Section 14-845 of the Tax-Property Article, asrelevant to the caseat bar, providesthat

the Circuit Court may reopen aforeclosure judgment if the court lacked jurisdiction to issue

thejudgment or if there was fraud in theconduct of the foreclosure proceedings. Inthe case

22|t was successful only because the di smissals wereby agreement of the parties. The
holdings rendered with this opinion would appear to have applied to those properties had
those complaintsto foreclose not been voluntarily dismissed.
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of constructive fraud, the motion to vacate the judgment must be filed within one year from
the date the judgement is entered. The City was not required to cite the properties as
abandoned or vacant in order to proceed with the tax sale. The delinquency of the taxes
authorizedthetax sale. Itsfailureto so cite the properties, only affected its ability to collect
the difference between the sale prices and the liens on the properties from the delinquent
taxpayer/property owner. Moreover, the condition precedent — the payment of the taxes and
charges — was never complied with by the delinquent taxpayer.

Finally, appellant’s due process rights were not violated. It was given ample
opportunity to be heard and was represented by counsel at every stage of the proceedings.
Appellant, asto the properties at issue, failed to raise any of the present questions until after
the foreclosure judgments were entered. For the reasons stated herein, we hold that the
Circuit Court did not err or abuse its discretion. Therefore, we affirm Judge Themelis's
judgment denying appellant’s motion to vacate the foreclosure judgments.

JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE CITY

AFFIRMED. COSTS TO BE PAID BY
APPELLANT.
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