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In the Grcuit Court for Baltinore County, a jury (Hon.
Thomas J. Bollinger, Jr., presiding) convicted Robert Eugene
Case, appellant, of first degree nmurder, first degree burglary,
and use of a handgun in the comm ssion of a crine of violence.
Appel | ant concedes that the State’s evidence was sufficient to
persuade the jurors that he broke into the residence of his
former girlfriend and caused her death by shooting her in the
head wi th a handgun he had stolen fromhis cousin the day before.
He contends, however, that there are six reasons why we should
order a newtrial in this case, and presents the foll ow ng
guestions for our review

1. Did the trial judge err in enpaneling the jury over
def ense counsel’s objection after the State adm tted
that it had used its perenptory challenges to exclude
jurors born after 19707

2. Did the trial judge inproperly permt the State to
i ntroduce evidence of the victinis state of mnd prior
to the shooting, when it was the Appellant’s and not
the victims state of mnd which was at issue?

3. Did the trial judge err in allowing the State to
introduce into evidence a protective order which was
i ssued to the Appellant over a nonth prior to the
shooti ng?

4. Did the trial judge abuse his discretion in admtting
hearsay statenments regarding threats nmade by the
Appel l ant prior to the shooting when the probative
val ue of those statenents was outwei ghed by their
prej udicial inpact?

5. Did the trial judge err in admtting into evidence as
prior recollection recorded a statenent made by a
State’s witness who could not vouch for the accuracy of
the statenment?

6. Did the trial judge err in refusing to admt the
appellant’s statenents to his father in their entirety?



For the reasons that follow, we shall affirmthe judgnents
of the circuit court.

l.

Appel l ant’ s i nproper perenptory chall enges argunent was
rejected by this Court in Bridges v. State, 116 Ml. App. 113
(1997). Neither the Maryland Constitution nor the United States
Constitution was viol ated when perenptory strikes were used to
elimnate jurors because of their age. Judge Bollinger was
correct in his refusal to prohibit the State fromusing its
perenptory challenges to elimnate jurors born after 1970.

.

Appel I ant contends that Judge Bollinger erred by admtting
evi dence that the victimhad made statenents that indicated her
fear of appellant. Appellant’s defense, however, was based on
the theory that the victimhad invited himinto her hone and that
the gun went off by accident. The opening statenent of
appellant’s trial counsel included the foll ow ng conments:

Now, what is this case all about. [The
prosecutor] had told you in her opening
statenment that our client, Robert Case,
entered [the victims] home on July 239
1995 with the intent to kill her. However, |
woul d suggest to you that’s not what the
evidence is going to show. The evidence is
not going to show M. Case entered that house
with the intent to commt an act of violence,
nor is the evidence going to show that the
single shot that was fired was done so as a

product of M. Cases’ carefully considered
consci ous thought.



VWat the evidence will show, the
evidence wll show that what began as what
could only be described as a product of M.
Cases’ irresponsible conduct, ended with the
tragi c unintentional death of [the victin]
wi th Robert Case frightened and runni ng and
turning to his famly.

Appel l ant points out that in Banks v. State, 92 M. App. 422
(1992), this Court reversed a nurder conviction because the jury
recei ved evidence that the victimfeared the defendant. In
Banks, however, the facts were such that the victinms state of
mnd was “irrelevant to the comm ssion of the crine.” 92 M.
App. at 435. On the other hand, when the issue is accident or
hom ci de, and the physical evidence is not inconsistent with
either theory, the victims state of mnd is inportant
circunstantial evidence of what really occurred. People v. Pinn,
17 Cal . App. 3d 99, 105, 94 Cal. Rptr. 741 (1971).

In this case, the victinis state of mnd was of significant
consequence to the issue of whether she had invited appell ant
into her home and had voluntarily positioned herself close enough
to himthat she would becone the victimof an accidental
shooting. To determ ne whether the victims death was a hom ci de
or an accident, the jurors were entitled to know that, after
appel l ant noved out of the victinms residence, she expressed her
fear of him changed the | ocks, installed notion sensor |ights,

and made adjustnents to the wi ndows so they could not be opened.

Maryl and Rul e 5-401.



[T,

Appel I ant contends that Judge Bollinger erred by allow ng
the State to introduce evidence of a Donmestic Violence Protective
Order that prohibited appellant fromentering the victinms hone.
The prosecutor nmade the foll owm ng statenent:

Ladi es and gentlemen of the jury, this
docunent is a protective order issued June
16th 1996 by the Honorabl e Charl es Foos of
the District Court of Maryl and.

It states that the Court hereby orders
one, unless otherw se stated below, this
order is effective until Novenber 1st, 1995.
That the respondent shall not abuse, threaten
to abuse the petitioner. On the front of
docunent, identifies the respondent, Robert
Case, plaintiff, shall not attenpt to contact
or harass, shall not enter the residence of
the petitioner at 2821 Wells Avenue, Edgenere
21219.

The respondent shall stay away fromthe
petitioner’s place of enploynent, Bethlehem
Steel. The respondent shall vacate the hone
of 2821 Wells Avenue.

And those are the terns and conditions
of the protective order.

Al so agreed to, that that protective
order was personally served on the defendant
June 16th, 1995 in court.
There is no nerit in the argunent that, because appell ant
had not been charged with violating its nmandate, the protective
order was irrelevant. The order was of particular consequence to

the i ssue of whether appellant was an invited guest or a burglar

on the occasion at issue. Appellant also characterizes the



order as “other crinmes evidence” that should have been excl uded
under Maryland Rul e 5-404(b). That rule, however, expressly
provi des that evidence of other acts nay be admtted to prove the
“absence of m stake or accident.” Moreover, no prior crinmes,
wongs, or acts are nentioned in that portion of the protective
order that was read to the jury.

Appel  ant al so argues that the protective order should have
been excl uded under MJ. Rule 5-403, because its prejudicial
ef fect substantially outweighed its probative value. There is no
merit in that argunent. The State did not introduce evidence of
the events that preceded the protective order. Appel | ant
suffered no unfair prejudice when the prosecutor read the order
to the jury.

V.

Before the protective order was entered, appellant and the
victimlived together in the victims home. A wtness who was
often in the conpany of both of themduring this period of tine
testified that, prior to the shooting, appellant stated (1)
“[t]hat he was going to get what was his in the house,” (2) “that
[the victim was not going to keep anything |i ke she did the

ot hers, probably, which he was referring to other boyfriends,”

and (3) “I"'mgoing to get what is mne because | put stuff in
t hat house, too. If I don't, I will burn the fucking house down
or bl ow her fucking brains out.” Appellant concedes that the



statenents fall under the hearsay exception contained in Maryl and
Rul e 5-803(a)(1), but argues that it was error to admt them
because the statenments were highly prejudicial, and at the tine
appel lant uttered them he was just “blow ng off steam?”

It is obvious that, when the issue is whether the victims
death was a homi cide or an accident, appellant’s threat to kil
the victimis highly relevant. It is prejudicial as well, of
course, but evidence is not excluded nerely because it is
prejudicial. Judge Bollinger was in the best position to decide
whet her the evidence was unfairly prejudicial. State v. Broberg,
342 Md. 544, 552 (1996). W are persuaded that he did not err or
abuse his discretion in admtting evidence of appellant’s
t hreats.

V.

Wlliam Smth, appellant’s cousin, testified that on the
nmorni ng of July 23, 1995, he received a call from appellant, who
told him “I did a bad thing.” He also testified, however, that
he had no i ndependent recollection of the rest of the
conversation

This witness conceded that he had given a witten statenent
to the investigating officers on July 239  He clained, however,
that he did not believe the statenent was accurate when he nmade
it because he had “been up 30 sonme hours.” H's witten statenent

was read to the jury. According to that statenent, appell ant



admtted to stealing the gun and prying open the victinms w ndow,
but said he did not know if he shot the victim

Appel I ant argues that Judge Bollinger erred by allow ng the
State to introduce Smth's prior statenent. There is no nerit in
that argunent. Smith wote the statenent on the very day that
the conversation occurred. He testified that, after reading his
prior recorded statenent, his nenory was only “sonewhat”
refreshed. W agree with Judge Bollinger that Smth’ s statenent
was adm ssi bl e under Ml. Rule 5-802.1(e).

VI .

Appel lant’s father, who had led the police to the | ocation
where appel |l ant discarded the nurder weapon, was called as a
State’s witness. On direct exam nation, he was asked whet her he
had a conversation with appellant on the norning of July 239,
and what he did “as a result of that conversation.” On cross-
exam nation, appellant’s trial counsel asked the witness to tel
the jurors what appellant said to himon that occasion. Judge
Bol | i nger sustained the State’s objection to that question.
Appel | ant argues that his father should have been permtted to
testify that appellant said he shot the victimby accident.

Appellant’s trial counsel argued that this statenent was
adm ssi bl e under the “catchall” hearsay exception contained in
Mi. Rule 5-803(b)(24). He stated:

If anything, this statenent is clearly
trustworthy, Your Honor, has all the elenents



as required. Certainly probative value in
the case. Nunber 24 is exactly in this
situation. W are tal king about fairness and
justice and the right to a fair trial, the
right to a fair hearing. W are talking
about the reason why 24 was introduced, to
alleviate this kind of situation.

We are presented on appeal with the argunent that, when the
State decides to introduce the defendant’s confession, the entire
statenent nust cone in. Although that argunent was not presented
to Judge Bol linger, and we need not address it for that reason,
we are persuaded that this is sinply not a case in which the
State was allowed to “pick and choose” those portions of a
defendant’ s confession that the jury would receive. The State
did not introduce any portion of the conversation between
appel l ant and his father.

Appel  ant al so argues that the declaration at issue should
have been allowed into evidence under the doctrine of verba
conpl eteness. W do not disagree with the proposition that, when
the direct exam nation introduces adm ssi bl e evidence of a
particul ar conversation, the cross exam nation can introduce any
ot her relevant part of that conversation. Koogle v. Cine, 110
Md. 587, 607 (1909); Maryland Rule 5-106. On direct exam nation,
however, appellant’s father was not questioned about the content
of any statenent that was nmade to him

When the “rul e of conpl eteness” argunent was nmade to him

Judge Bol linger stated, “there is nothing to conplete.” The



State’s direct examnation into what the witness did as a result
of his conversation with appellant did not open the door to cross
exam nation into the content of that conversation. The doctrine
of verbal conpl eteness does not apply to the statenent at issue.
Appel lant’ s self serving declaration that the gun went off by
acci dent was properly excl uded.

JUDGVENTS AFFI RVED;

COSTS TO BE PAI D BY
APPELLANT.



