In the Grcuit Court for Harford County, a jury convicted
Benj am n Janmes Casey, appellant, of nurder and conspiracy to
commt nmurder. The State’s evidence was sufficient to establish
that he commtted each of those offenses after he was hired by
one Kenneth Daughton to kill the victim Appellant does not
argue to the contrary. He does contend, however, that he is
entitled to a newtrial and presents the foll ow ng questions for
our review

l. Did the trial court err in admtting into evidence
as part of Appellant’s statenent to police a)his
i nvocation of the right to counsel and b) the
opinion of an interrogating officer that Appellant
was not telling the truth?

1. Ddthe trial court err in denying Appellant’s
nmotion to strike a non-responsive answer to
def ense counsel’s question, resulting in inproper
evi dence that an all eged co-conspirator of
Appel I ant had entered a plea of guilty?

I1l1. Did the trial court erroneously permt inproper
prosecutorial closing argunment?

V. Didthe trial court err in permtting the State to
cross-exam ne Appellant concerning his hiring of
counsel and information that he inparted or chose
not to inpart to counsel ?

V. Did the trial court err in admtting into evidence
certain aspects of the police investigation
relating to WIIliam Haynes?

VI. Didthe trial court err in refusing to conpel the
State to turn over statenents of Detective Cole
for the purposes of cross-exam nation at the
heari ng upon Appellant’s notions to suppress
evi dence?

VII. Did the trial court err in denying Appellant’s
nmotion to dism ss the indictnent?

We answer “yes” to questions I, Il, IV, and V, and nust therefore



reverse the judgnents of the circuit court. W shall also
address the remaining issues that are certain to arise when this
case is tried again.
Backgr ound

On Cctober 29, 1994, M chael Corey Allendorf was shot and
killed outside his residence in Joppa, Maryland. On March 6,
1996, appellant was charged with Allendorf’s nurder. Kenneth
Daught on, who had entered a guilty plea for his role in the
murder, testified that he hired appellant and WIIliam Hynes to
kill Allendorf for Two Thousand Dol | ars ($2, 000.00).1

Daughton’s credibility was attacked by several defense
wi t nesses.? Because Daughton knew many details surrounding the
shooting, the defense argued that he nmay have been the shooter.
Appel lant testified that, although he did agree at one point to
“beat (Allendorf) up,” he played no role in the nurder.

l.

Appel  ant argues that the circuit court erred when it

1According to Daughton, he fell in love with Luana GII, who
asked himto kill Allendorf because Al endorf had abused her.
Daught on supplied appellant with a .32 caliber gun and a One Thousand
Dol | ar ($1, 000. 00) advance. G || provided Daughton with Allendorf’s
shot gun, which he gave to appellant and Hynes. Daughton then drove
themto | ocations Allendorf frequented and suggested that the nurder
take place at one of those locations. On the night of the shooting,
appel | ant paged Daughton and stated that he was follow ng Al endorf.
Appel I ant | ater paged Daughton to advise that he was going to comit
the crine in front of Allendorf’'s house, because the | ocations
suggest ed by Daughton were too public.

2Daughton, who characterized hinmself as “dishonest,” is serving
a fifty year sentence for his role in the nurder
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admtted the follow ng portion of a February 1, 1996 tape
recorded statenent he gave to the investigating officers:

[ APPELLANT] : | never tal ked to [ Daughton] about
beati ng up the guy.

[ OFFI CER COLE]: Um you know we have too nuch
information for you to sit here and tell us that
you don’t know what we’re tal ki ng about. OK? Um
and we’ re tal ki ng about sonething serious, OK This
isn't play tine.

[ APPELLANT] : This is obviously serious.
[ OFFI CER COLE]: This is obviously serious. Uml
can see exactly what happened here.. . . Unh | think

you knew about, you know, from what |’ m hearing
you're the type of guy if sonebody needs a hand you're
glad to lend it. And uh I think that’s what happened
basically, is Daughton’s [sic] were having a problem
and they canme to you and | think you have sonme, you
know, you have loyalty to your friends and | think you
got uh hooked into sonething you didn’'t want to be.
And umit, and it’s up to you. You can sit and, you
know, we, you can sit here and tell us you don’t know
anyt hing about it and we know that’s not true. Um we
know sone of the people. And it’s not just what
[ Daughton] told us. W ve talked to [GII] . . . and
we have sone ot her records, you know, we have access
to a lot of records that can back up sonme of the
information that [Daughton] and [GI1] were telling
us and uh so it’s not just

[ APPELLANT] : For exanpl e?
[ OFFI CER KECK] : Bef ore [ Daughton] and [GII] were

arrested there, there was a wire tap placed on [G |1’ s]
phone and uh [ Daughton’s] phone

[ OFFI CER COLE] : Well, the point, yeah, the whole
inthis is that we’ve been working on this year and a
half and it’'s too long for you to sit here and tell
us we don’t know what we’re tal king about, cause we
know that’s not true. . .. You can help us, you can.

| f not, then, you know, that’s up to you. But don’t



sit here and tell us you don’t know anythi ng about
it cause we know that’s not true.

* * *

[ OFFI CER KECK] : You know, you can set [sic] there
all you want and deny you have any know edge of
what’ s goi ng on, but we know different. This is

your opportunity, your saving grace at this point.

[ APPELLANT] : | think ny best bet right nowis
fromhere on out end this conversation. Speak to a
| awyer .

Appellant’s trial counsel interposed a tinely objection to
the introduction of this evidence. The circuit court overruled
that objection, but did instruct the jurors that they should draw
no inference of guilt fromappellant’s invocation of his right to
counsel. W are persuaded that there are two reasons why the
evi dence at issue should have been excl uded.

It is well settled that evidence of an accused’s intent to
obtain the advice of counsel is inadm ssible under Maryland Rul e
5-401. In Waddell v. State, 85 Ml. App. 54 (1990), this Court
reversed a first degree murder conviction because the jury
recei ved evidence of appellant’s intent to obtain counsel. W
rejected the State’s argunent that the jury would be unlikely to
equate a request for counsel with evidence of guilt:

A juror, even w thout the prosecutor’s suggestive
comments, easily mght infer fromthe witness’s
testinmony that appellant planned to obtain counsel
because he had done sonething for which he needed a

| awyer to defend him . .. As an evidentiary matter,

the testinony was irrelevant and shoul d not have been
admtted into evidence.



ld. at 65, citing Hunter v. State, 82 Ml. App. 679, 690-691
(1990). In Hunter, this Court reversed a conviction for
negl i gent hom ci de by notor vehicle while intoxicated because the
jury received evidence that appellant contacted his attorney

i medi ately follow ng the fatal accident:

To draw an inference of consciousness of qguilt
fromthe seeking of such advice, then, is both
illogical and unwarranted; the fact to be
inferred-- the consciousness of guilt-- is not
made nore probable (or |ess probable) fromthe
mere seeking of |egal advice or representation,
and so evidence of the predicate fact is sinply
irrelevant. On pure evidentiary grounds, it is
i nadm ssabl e.

ld. at 691.
It is also well settled that the investigating officers’

opi nions on the truthful ness of an accused’'s statenent are
i nadm ssi bl e under Maryland Rule 5-401. |In Crawford v. State,
285 Md. 431 (1979), the Court of Appeals reversed a first degree
mur der convi ction because the jury heard evidence of a tape
recorded interrogation during which police officers expressed
di sbelief in the defendant’s story. The Court hel d:

The credibility of the accused was all inportant

in the determnation by the jury of the validity

of her claimthroughout the interrogations that

she killed in self-defense. There is no doubt

that the chall enged coments of the police which

were heard by the jury, whether in the form of

guestions, assertions of disbelief, . . . tended

to seriously prejudice the defense. W think they
did so inproperly in the circunstances.



ld. at 451. See al so Snyder v. State, 104 M. App. 533, 554
(1995) in which this Court reversed a nurder conviction because
the jurors heard an investigating officer’s testinony that
“clearly brought out the obvious disbelief of the police in
[ appel | ant’ s] version of what happened.” On remand, the above
gquoted portion of appellant’s statenent nust not be presented to
the jury.
.
The follow ng transpired during defense counsel’s cross-
exam nati on of Kenneth Daughton:
[ APPELLANT’ S COUNSEL] : But during the wiretap
neither you, nor [GIlIl] to you, nentioned the nanme
Benjam n Casey; is that correct?
[ DAUGHTON] : Because she probably forgot it?
[ APPELLANT’ S COUNSEL] : She probably forgot it?

[ DAUGHTOQON] : She did make the statenment when
she made her plea that his nanme cane up

[ APPELLANT’ S COUNSEL] : Move that be stricken, Your
Honor .

[ PROSECUTOR] : Your Honor, he asked the question.

[ APPELLANT S COUNSEL] : No. | didn’'t ask that
guesti on.

THE COURT: Overrul ed.
We are persuaded that defense counsel’s notion shoul d have
been granted. The State is not entitled to present evidence of
an alleged co-conspirator’s guilty plea. CCemobns v. State,

Mo, _ , _ (1998) (No. 11, Septenber Term 1998, filed Decenber



7, 1998); Slip opinion, p. 10). “Wen a factfinder is shown that
the conspirator, with whom an accused has been charged with
havi ng conspired, has pled guilty, there is nore than a
‘reasonabl e possibility that the evidence . . . may have
contributed to the rendition of the guilty verdict.’” Carr v.
State, 50 Md. App. 209, 211 (1981). On remand, unl ess Luana
Gll1"s plea agreenent becones relevant to her credibility as a
W tness, the circuit court nust not admt evidence of that
agr eenent .

[T,

Appel | ant next argues that the circuit court erred when it
al l oned the prosecutor to express a personal opinion about
Daughton’s credibility. The follow ng transpired during the
prosecutor’s cl osing argunent:

[ STATE]: | do know that [Daughton] is not |ying. So,
it’s only going --

[ APPELLANT” S COUNSEL] : bjection to the State’s
opi ni on about any w tness.

[ THE COURT] : Overrul ed.
A prosecutor “has a right to state his views as to what the
evi dence shows.” Riggins v. State, 125 M. 165, 174 (1915). The
prosecutor nust, however, make it clear that this assertion is
based on the evidence presented to the jury. WIlianms v. State,
50 Md. App. 255, 266 (1974). W trust that on renmand the circuit

court shall prohibit any “personal belief” argunent that inplies



know edge of Daughton’s credibility based on evidence ot her than
that presented to the jury.

| V.

After appellant and Hynes were arrested, they were confined
in different cell blocks at the Harford County Detention Center.
Wil e incarcerated, appellant wote a letter to Kent Brewer, who
was confined in the cell block to which Hynes had been assi gned.
This letter included the foll owi ng passage:

Listen, this is very inportant. Tell Bill, that apparently
sonmeone said that we told them that we commtted the crine.
He probably wll come up with sanme [sic] thought as ne. Tel
himnot to talk to anybody, including the cops or his
attorney about it. | amgoing to bring the nane and the
situation up to ny attorney when it is appropriate. The
States Attorney is cooperating well with ny |awer, so |
probably have nore information than he does.

| nstead of perform ng as requested, Brewer turned the letter
over to Daughton, who then turned it over to the State. No
obj ection was interposed when the letter was introduced into
evidence during the State’'s case-in-chief. The follow ng
transpired during appellant’s direct exam nation:
Q ... Wy did you wite that (letter)?

A. Well, you have stated to ne that there
was a wtness, and that the State’'s Attorney
had told you who supposedly was sayi ng that
we told himthat we had commtted the crine.
And, at least, that was the understandi ng
which | had, and | wanted to let Bill know
the information, for one thing, so he would
know what was going on as far as why we --
they just finally charged us with the crine.
And al so because |I didn’t want hi m speaki ng
to his attorney or anyone, because, first of
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all, I had heard -- | had been in jail for
| ess than a week, and | heard all Kkinds of
things, runors, and all the stories about
Publ i c Def enders.

Q Let ne stop you right there. Wo did you
believe was representing Bill at that tine?

A. | hadn’t had any cl ue whatsoever, and |
figured it mght be a Public Defender. And
the stories | was being told by people within
the jail, inmates, was Public Defenders, you
really had to be careful what you said to
them They tend to take your evidence and
use it against you, and rather than work for
me, they work for the State and took a
paycheck fromthe sane people that the
Prosecutors do. There’s all kinds of crazy
runors.

Q That’'s why you wote the letter?

A. That’'s why. That’s the reason why |
wanted to contact Kent, because | knew t hat
Kent was in the sane cell block as Bill. So,
he woul d be able to get the information to
himfor ne.

Appel I ant does not challenge the adm ssibility of this
letter. He does argue, however, that neither the letter nor his
di rect exam nation “opened the door” to cross-exam nation about
(1) the timng of his decision to obtain the services of a
| awer, or (2) his comunications with counsel that were
unrelated to the letter. W agree with that argunent.

The followi ng transpired during appellant’s cross-
exam nati on

[ PROSECUTOR]: After you were stopped by the

police in February of 1996, you retained an attorney
rather early on, didn't you.



[ APPELLANT’ S COUNSEL] : bj ect i on.
THE COURT: Approach the bench.

[ THE PROSECUTOR] : Your Honor, | know for a fact

that M. Casey retained [Defense Counsel] early,
because [Defense Counsel] called nme and one of the

i ssues is why this Defendant woul d keep any information
fromhis attorney, and this letter that he wote is -
it’s very apparent that he’s in jail, and his attorney,
who he hired prior to his arrest, and he still, at this
poi nt, was keeping information fromhis own attorney
even before he was arrested. | think it shows an
attenpt to keep damagi ng information fromhis own

| awyer, shows guilty know edge, and al so advi sing Bil
Hynes to do the sane thing al so shows guilty know edge.

* * *
THE COURT: Ckay, So it’s been interjected into it,
and | certainly will not allow any inferences or

argunent that the retention of an attorney is an
inference of guilt, but I would allow questions as to
whet her or not he kept information from him
Fol |l owi ng the bench conference, the prosecutor conducted a
repetitive cross-exam nation that consunmed 18 pages of trial
transcript, and was punctuated with tinely and appropriate

obj ections of appellant’s trial counsel, only one of which need

be included in the foll ow ng excerpt:

[ PROSECUTOR] : M. Casey, you retained an attorney at
sone point prior to your arrest -- prior to your arrest
in March of ‘96, didn't you?

[ APPELLANT] : Yes, Ma’'am | did.

[ PROSECUTOR]: And that was [Defense Counsel] wasn’t
it?

[ APPELLANT] : Yes, ma’am it was.

* * *

10



[ PROSECUTOR] : M. Casey, the way | read this letter,
it appears that when [Defense Counsel] told you that he
-- the State had soneone, a witness, that you didn't
tell him oh, yeah, it’s Randy Ransom did you?

[ APPELLANT] : Um | told ny attorney that | had a
feeling that the witness was Randy Ransom | don’t --
| believe it was nearly imedi ately yes.

[ PROSECUTOR] : Vell, let me ask you this. The next
thing that you say is -- well, about two sentences
down, you say, I'mgoing to bring the nane and the

situation up to ny attorney when it’s appropriate.

[ APPELLANT] : Yes, and | found it to be appropriate
very soon after.

[ PROSECUTOR] : Well, you' re stating that you're
telling Bill that you're going to bring it up when it’s
appropriate, neaning that you didn’t nention

-- you haven’t done it yet, correct?

[ APPELLANT] : That is reasonable, yes.

[ PROSECUTOR] : Vell, | knowit’s reasonable, but is it
correct?

[ APPELLANT] : Yes, ma’ am

[ PROSECUTOR] : So you didn’'t tell your |awer?

[ APPELLANT] : | told ny attorney very shortly after.
My actual neaning behind all of that was whether or not
it was appropriate. Was it appropriate for ne to go
ahead and tell ny attorney, but as | stated before, |
had fear of his representation.

[ PROSECUTOR]: You had fear of whose representation?
[ APPELLANT] : M. Hynes.

[ PROSECUTOR] : But you didn’t have fear of [Defense
Counsel ’s] representation did you?

[ APPELLANT] : No, ma’am he was a paid |l awer, and al

of the runors that | heard within the facility were
about Public Defenders.
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[ PROSECUTOR] : And yet you're telling Bil

inthis letter through another inmate that you haven’t
told [ Def ense Counsel] about Randy and that you will do
SO when it’s appropriate?

[ APPELLANT]: Yes, ma’am see, [Defense Counsel], after
telling nme about this, as | said, | had to ponder it
for a few nonents. It wasn’t very long. | gotten [sic]
of f the phone. | thought about it, realized who it
probably was, and then | had witten this letter, okay,
and then there was a very short tine thereafter -- |
probably woul d say, nost |ikely, probably within the
hour of witing the letter; | couldn’t say specifically
-- that | nmade ny attorney aware.

* * *

[ PROSECUTOR] : You're aware that certainly [defense
counsel] told you what goes on between | awers and
client --

[ APPELLANT’ S COUNSEL] : bj ection, Your Honor, to
anyt hi ng concerning that.

[ PROSECUTOR] : "Il rephrase it.

[ PROSECUTOR] : Are you aware that what a person tells
their attorney is kept confidential?

[ APPELLANT S COUNSEL] : bj ection. May we approach
t he bench?

(Wher eupon, Counsel approached the bench out of the
hearing of the jury.)

[ APPELLANT’ S COUNSEL] : Move for mstrial. Again, she
has had a whole |ine of questioning concerning
privileges, skirting on the edges, and | think it’s
gone well over by now, and any conversation that | have
with ny client is privileged and any inference of what

| have is maybe not avail able to anyone else is
privileged, and it all is to be used to infer guilt on
the part of the Defendant, and | would make a notion
for mstrial.

* * *

[ PROSECUTOR] : What is your understanding, M. Casey,

12



about what an attorney is permtted to reveal as far as
information that comes fromhis client?

[ APPELLANT] : An attorney is not permtted to, best
of ny know edge, to reveal the information given to
themto anyone. However, as | stated before, that was
not the runor that | was hearing.

W agree with the circuit court that the State was entitled
to question appellant about the text of his |letter, about those
conversations with his attorney disclosed in the letter, and
about the fact that the letter contains a disclosure of his then
existing intent to communicate information to his counsel
Shawmut M ning Co. v. Padgett, 132 Ml. 397, 404 (1918); Fraidin
v. Weitzman, 93 M. App. 168, 228 (1992), cert. den., 329 M. 109
(1993). On the record before us, however, we are persuaded that
appellant’s letter did not open the door to cross-exam nation
about anything el se that appellant did not disclose to his
attorney. The privilege at issue® protects against “testinony
t hat no such communi cati on was ever nade between the client and
the attorney.” Harrison v. State, 276 M. 122, 152 (1975).

The State argues that appellant’s direct exam nation opened
the door to the cross-exam nation about which he now conpl ai ns.

We are persuaded, however, that appellant’s explanation for his

Md. Code (1974, 1995 Repl. Vol.), Section 9-108 of the
Courts and Judicial Proceedings Article provides:

A person may not be conpelled to testify in
viol ation of the attorney-client privilege.

13



limted disclosure of a single piece of information supplied by
hi s counsel did not “open the door” to cross-exam nation about
any other privileged communicati ons:
We nust enphasi ze that the “opening the

door” rule has its limtations. For exanple,

it does not allow injecting collateral issues

into a case or introducing extrinsic evidence

on collateral issues. Such evidence is also

subj ect to exclusion where a court finds that

the probative value of the otherw se

i nadm ssi bl e responsi ve evi dence “is

substantially outwei ghed by the danger of

unfair prejudice, confusion of the issues, or

m sl eading the jury, or by considerations of

undue del ay, waste of time, or needless

presentation of cunul ative evidence.”
Clark v. State, 332 Md. 77, 87 (1993). Appellant was unfairly
prej udi ced by questions about when he obtained counsel, and by
gquestions about privileged communications unrelated to the
limted disclosure nmade in his letter to Kent Brewer.

When this issue arises at the next trial, the circuit court
shoul d resolve it in accordance with the procedure called for in
Harrison, supra, 276 Md. at 151, “a prelimnary inquiry out of
the presence of the jury” to identify the perm ssible and the
prohi bited areas of inquiry. The State is, of course, entitled
to introduce appellant’s letter to Brewer. |f appellant
testifies, the State will be entitled to establish on cross-
exam nation (1) that he received fromcounsel the information
disclosed in the letter, and (2) that the letter expressed his

then existing intent. Unless appellant’s direct exam nation
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“opens the door” to other privileged communi cations, however, the
circuit court nust not allow the State to question appell ant

about (1) when he obtained counsel, (2) anything else that he

said -- and did not say -- to his attorney, and (3) anything el se
that his attorney said -- and did not say -- to him
V.

We agree with appellant’s contention that the circuit court
shoul d not have admtted evidence that the police interviewed
WIlliam Hynes. The jury could have inferred fromthis evidence
that Hynes inplicated appellant as the nurderer. In Zeno v.
State, 101 Md. App. 303, (1994), this Court held that the
i nvestigating officer should not have been permtted to testify
that “the informant’s information put himon the trail of the
appel l ant and ot her suspects . . . and that acting on the
informant’s information, he arrested appellant.” 1d. at 306. In
the present case, there was sinply no need for the investigating
officer to testify about the steps of his investigation:

The jury, of course, has no need to know
the course of an investigation unless it has
sonme direct bearing on guilt or innocence. That
an event occurs in the course of a crimnal
i nvestigation does not, ipso facto, establish its
rel evance.
Id. at 310; See also Hall v. State, 119 Ml. App. 377 (1998), in

whi ch “none of the testinony concerning the police investigations

had any direct bearing on the guilt or innocence of
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appellant.” 1d. at 383. Unless and until the defense accuses
the investigators of doing a “sloppy job,” what was done to sol ve
the crime is inadm ssible under Mi. Rule 5-401.
VI .

Wat a State’s witness testifies to on direct exam nation
controls the issue of which statenents nust be provided to
def ense counsel before cross-exam nation begins. It is obvious
that, when an investigating officer’s direct examnation is
[imted to what occurred during an interrogation of the
def endant, defense counsel is not entitled to inspect those
portions of the officer’s report that are unrelated to the
interrogation. On the other hand, defense counsel is entitled to
each portion of the report that contains or constitutes a
statenment of the officer/w tness that would be adm ssible as a
prior inconsistent statement under Md. Rule 5-613 -- or as a
prior consistent statenent under Ml. Rule 5-616(c)(2). To obtain
appel l ate review of the circuit court’s ruling on this issue,
def ense counsel nust request that the material at issue “gets in
the record.” Leonard v. State, 46 Md. App. 631, 637 (1980).

VI,
Appellant is not entitled to a dism ssal of the indictnent,

even though it was returned by a grand jury that received
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evidence froma wiretap conceded to have been unl awful .4

The grand jury is an inquisitional and
accusatory body. It does not determ ne the
guilt or innocence of the accused as that
decision is vested in the petit jury or

court, if there be a non-jury trial. That an
indictnment is founded on tainted evidence is
no ground for dismssal as “. . . [Normally,

there is no limtation on the character of

evi dence that may be presented to a grand jury....”
Celbard v. United States, 408 U. S. 41, 60, 92 S. C
2357, 2367, 33 L. Ed. 2d 179, 193 (1972); United
States v. Blue, 384, U S 251, 86 S. C. 1416, 16 L
Ed. 2d 510 (1966). The rules of evidence are not
applicable to grand jury proceedi ngs.

Hopkins v. State, 19 Md. App. 414, 426. Suppression of the
evidence at trial, rather than dism ssal of the indictment, is
t he appropriate renedy.

JUDGVENTS REVERSED, CASE REMANDED
TO THE CI RCU T COURT FOR HARFORD
COUNTY FOR FURTHER PROCEEDI NGS NOT
| NCONSI STENT WTH THI'S OPI NI ON
COSTS TO BE PAI D BY HARFORD COUNTY.

* The inpl ementing order named appellant’s father, and not
appellant, as the target. The grand jury listened to recorded
conversations between appel |l ant and Daughton’s daughters, during
whi ch appellant attenpted to persuade themto provide himw th an
alibi for the nurder
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