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A jury in the Circuit Court for Baltinore City convicted
Robert Janes Cason,?! the appellant, of possession of heroin with
intent to distribute, possession of cocaine with intent to
di stribute, sinple possession of heroin, and sinple possession
of cocaine. He was sentenced to a termof 20 years inprisonment
for the possession of heroin wth intent to distribute
conviction and a concurrent 20 year termfor the possession of
cocaine with intent to distribute conviction. The ot her
convictions were nerged for sentencing.

On appeal, the appellant presents the follow ng questions
for review

l. Did the suppression hearing judge err by

abandoning his role of neutrality and assun ng
the role of prosecutor?

1. Did the suppression hearing court err in denying

the appellant’s notion to suppress evidence
observed by the police during a warrantless

search of his house?

L1, Did the trial court err in denying the
appellant’s notion for recusal?

IV. Did the trial court err in allowing the case to
continue after a violation of the sequestration
rul e?

V. Did the trial court err in allowing the case to
be tried using a xeroxed copy of the search and
sei zure warrant?

The briefs in this Court spelled the appellant's nane
?Kason.” The case was docketed in the circuit court and in
this Court under the name ?Cason,” however. Also, the
appellant testified at trial that he spells his |ast nanme
?Cason.”



For the followng reasons, we answer 70" to these
guestions. Accordingly, we shall affirm the judgments of the

circuit court.

FACTS AND PROCEEDI NGS

I n Decenber 1998, the appellant and his wi fe and daughter
were living at 811 Druid Park Lake Drive, in Baltinore City.
The home, which was owned by the appellant’s nother, was
protected by an ADT al armsystem The front bedroom w ndow, on
the second story of the house, was not wired into the alarm
system but had a grate affixed to it.

On Decenber 10, 1998, the appellant called his insurance
conpany and reported that he had found the grate on the front
bedroom wi ndow ajar, that the wi ndow itself was damaged, and
t hat sone itens of personal property were m ssing fromthe room
When t he appellant inquired about having the insurance conpany
pay to fix the wi ndow, the adjuster responded that he woul d need
a police report nunber to process the claim The appellant did
not have such a nunber because he had not reported the all eged
break-in to the police.

That night, the appellant called the police to report the

break-in. The police did not respond. The follow ng norning,



Decenber 11, the appellant again called the police. This tine,
O ficer Steven Mayhan and his partner, Officer Witing, patrol
officers with the central district, responded to the call.? They
arrived at the appellant's house at approximtely 10: 00 a. m

The following is O ficer Mayhan's versi on of the events that
culmnated in the appellant's arrest.?

The appellant nmet the officers outside, in front of his
house. The appellant told the officers that the house had been
br oken into and pointed to the front bedroomw ndow as the poi nt
of entry. He further told the officers that he needed a police
report to submit to his insurance conpany. In response, Oficer
Mayhan told the appellant +that the officers needed to
i nvesti gate. The appellant then took the officers into the
house and |l ed themupstairs to the front bedroom

Officer Mayhan found the front bedroom wi ndow cl osed with
the grate ajar. He exam ned the wi ndow and found no signs of
forced entry. The appellant told Officer Mayhan that the itens
stolen from the room were a .380 handgun and sonme jewelry.

Officer Mayhan | ooked around the roomand saw that it contained

20fficer Whiting's first nanme does not appear in the
record.

3In this regard, O ficer Mayhan's testinony is taken from
t he suppression hearing.
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numer ous pal msi zed cancorders and cell phones, a tray of silver
coins, and many new VCRs, still in their boxes.

Of ficer Mayhan and the appellant wal ked back downstairs.
O ficer Mayhan asked to be seated at the dining roomtable so he
coul d speak to the appellant and get sonme nore information from
him O ficer Mayhan proceeded to ask the appellant his nane,
date of birth, and general information necessary for the
burglary report. O ficer Mayhan sensed that the appellant was
irritated about having to give the general information necessary
for the burglary report.

VWile O ficer Mayhan was seated at the dining roomtable
aski ng questions of the appellant, he noticed an ashtray on the
tabl e that contai ned several bullets of different calibers. He
al so noticed an open tool box containing “several hundred enmpty
gel atin capsul es.”

O ficer Mayhan told the appellant that he was going out to
his police cruiser to get sone nore reports. In fact, Oficer
Mayhan went to the cruiser to call the appellant’s name and date
of birth into the police conputer to see if there were any
out st andi ng warrants for him O ficer Mayhan | earned that there
were two warrants for the appellant, one for atraffic violation
and one for a failure to appear. Oficer Mayhan then used the

cellular tel ephone in his cruiser to call the district drug unit
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to determ ne whether the appellant had a crimnal record. He
spoke to Detective WIIliamDenford and Detective Mark Lunzford,
who informed himthat the appellant was a convicted felon.

Officer Mayhan returned to the appellant’s dining roomto
continue witing his report. The appellant told him that he
t hought the burglar had only been inside the front bedroom of
t he house because the window in that roomwas the only entry to
t he house that was not connected to the alarm system

In response to Officer Mayhan’s call to the district drug
unit, a nunmber of officers fromthat unit canme to the scene,
anong them Detective Denford. Officer Mayhan showed Detective
Denford the front bedroomw ndow. Officer Mayhan and Detective
Denford then went to the basement of the house, where they
observed an interior basement roomw th a door that was knocked
off its hinges. The officers | ooked through the doorway opening
to that roomand saw a scal e, a sandwi ch bag containing a | arge
amount of white powder, and what appeared to be drug packagi ng
mat eri al . At that point, the officers placed the appellant
under arrest.

Detective Denford's rendition of the events in question was
as follows.* He and his partner, Detective Lunzford, arrived at

t he appellant’s house and were told by O ficer Mayhan that he

“This testinony likewise is fromthe suppression hearing.
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had a suspicious report of a burglary, that the conplai nant was
very nervous, and that there were “several” gelatin capsules in
the conplainant’s dining room Officer Mayhan and Detective
Denford then went to the upstairs bedroom Det ective Denford
observed that, although the wi ndow grate was open, there were no
scrape marks or any signs of forced entry on the w ndow.

Detective Denford, Oficer Mayhan, and Detective Lunzford
then went to the basement of the house, where they saw an
interior door that had been smashed off its hinges and was |ying
on its side in the doorway. Detective Denford and the other
officers went to the basenment as part of their investigation of
the point of entry of the alleged burglary and to protect the
crime scene. Detective Denford denied that the burglary
i nvestigation had beconme a “ruse . . . [for] traipsing
t hroughout [the] entire house |ooking to wundercover [sic]
controll ed dangerous substances [.]” He expl ained that he
| ooked i nside the basement roomand saw a pl asti c bag cont ai ni ng
a white substance and vials, capsules, and “stuff” strewn about
a table in the room Based on his training and experience in
the field of narcotics investigation, he suspected the white
substance to be heroin or cocaine.

Using the information they had obtained in their walk

t hrough the basenent of the appellant’s house, the officers
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prepared a witten application for a search and sei zure warrant.
The warrant was i ssued and executed the sanme day. |In the search
and sei zure effected pursuant to the warrant, the officers found
in the basenment room of the appellant's house: a brown bag
containing 90 red capsules of heroin; a plastic bag containing
49 grams of cocaine; a plastic bag containing 8.9 grans of
heroin; a plastic bag containing 121 grans of a white substance
determ ned to be a non-control | ed dangerous substance; a plastic
bag contai ning 10 pounds of a white substance suspected to be a
cutting agent; an electronic scale with residue; and inplenents
used in drug processing and distribution. In addition, the
of ficers found and seized 25 bullets froman upstairs bedroom

Detective Denford testified that an item of evi dence mar ked
“item9,” identified as “[t] housands of enpty gel capsul es,” was
recovered from the basenent and the dining room of the house.
When asked by the suppression hearing judge to specify what was
seized from the dining room Detective Denford replied,
“bul l ets, Your Honor, and a bag with several gelatin capsules.”

Addi tional facts will be recounted in our discussion of the
i ssues.

DI SCUSSI ON



The appellant first contends that the suppression hearing
j udge abused his discretion by abandoning his neutral role and
assum ng the role of prosecutor. Specifically, the appellant
argues that the suppression hearing judge acted inproperly by
reopening the evidentiary portion of the case to admt
addi tional testinony and evidence that the prosecutor had not
i ntroduced during his presentation of the case.

O ficer Mayhan and Detective Denford were the only wi t nesses
called by the State at the suppression hearing. The appell ant
and his nother, Carolyn Cason, testified at the suppression
hearing. The State called O ficer Mayhan as a rebuttal w tness
and the defense then announced that it had no surrebuttal. The
contraband seized in the search of the house was not noved into
evi dence.

The prosecutor and defense counsel then gave closing
argunments to the court. The argunents were interactive, in that
the court posed questions and had exchanges with each | awyer as
the lawyer was presenting his argunent. During defense
counsel’s presentation, he argued that the police had acted
improperly by going into the basenent of the house and,
t herefore, any contraband seen by themin the basenent was not
adm ssible wunder the plain view doctrine. The follow ng

exchange then occurred between the court and the prosecutor:
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THE COURT: Can the Court conclude that
[ appel l ant’ s counsel] ... is correct as
to the basenment - - if so, can you
dissect from that which is in the
basement and show ne what was found in
t he tool box?

* * %

Can you tell nme exactly what was found
in the dining roonf

[ THE PROSECUTOR]: The officer’s testinony says the
bag

of caps in the box and the several

different calibers of ammunition in the

ashtray.

THE COURT: Al right. Put on that table the bag
of narcotics [t]hat was found in the
dining room . . . | want to see the

bag of narcotics fromthe dining room

The prosecut or pointed out that the contraband had not been
admtted into evidence and offered to see if the State's
Wi t nesses had the evidence. The court then directed the
prosecutor to bring the officers, who were in the hallway, into
the courtroom One of the officers informed the court that the
contraband was in the State’s Attorney’s Office, upstairs in the
court house. The court directed the officer to retrieve the
contraband and bring it into the courtroom The court then took
a brief recess while the officers retrieved the contraband.

When the officers returned to the courtroom the court asked
Detective Denford, who was hol ding the contraband, to put it on
the table and show the court what part of it had been found in
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the dining roomof the house. The record reflects that O ficer
Mayhan then identified the bag that had been sitting in the
t ool box in the dining roomby pointing to it.

Utimtely, the court denied the notion to suppress. It
concl uded that the police had rightfully entered the appellant's
house because the appellant had called themand had invited t hem
into the prem ses to investigate an all eged break-in. The court
further concluded that the search performed by the police "in
fact [was] lawfully done in . . . accordance [with] the
follow ng of [the] request of the Defendant and their presence
in the property itself and that which was found [was] properly
seized in accordance with their observations and plain view .

We note, prelimnarily, that the appellant failed to
preserve his first issue for review When the trial judge
directed the prosecutor and the officers to bring the contraband
into the courtroom the appellant did not object; nor did he
object to the presentation of the collection of gelatin capsul es
at any time before or during the denonstration. An issue not
rai sed or decided in the [ower court is not properly preserved
for review by this Court. Maryl and Rule 8-131(a); see also
State v. Bell, 334 Md. 178, 189 (1994) (stating that Md. Rule 8-

131(a) furthers the interests of fairness for all parties by
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requir[ing] counsel to bring the position of their client to
the attention of the |lower court at the trial so that the trial
court can pass upon, and possibly correct any errors in the
proceedings.'” (citations omtted) (alteration in original)).

There is no nmerit to the appellant's argunment, noreover,
that he did not have time to object, and any objection would
have been futile. It is plain fromthe record that the process
by which the contraband was retrieved and brought into the
courtroom was prolonged, and permtted anple time for the
appellant to | odge an objection. Mor eover, we detect nothing
about the nature of the suppression hearing judge's directionto
the officers to fetch the contraband, or his inquiries of the
officers once they had done so, to suggest that he would not
have entertained an objection, if one had been made.

Even if this issue had been preserved, we would concl ude
that the suppression hearing judge's act of reopening the
evidence and considering the testinony about what part of the
contraband was in the tool box in the dining room was a proper
exercise of discretion. In general, the court has *“broad
di scretion to reopen a case to receive additional evidence.”

Dyson v. State, 328 M. 490, 500 (1992); see also Spillers v.
State, 10 Md. App. 643, 649 (1971) (stating that “[o]rdinarily,

there is no abuse of discretion inpermtting the State to reopen
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its case for the purpose of proving inportant or even essenti al
facts to support a conviction . . . .”). The critical issue in
determ ni ng whether a court abused its discretion in reopening
the case is whether its doing so “inpaired the ability of the
defendant to answer and otherw se receive a fair trial.” State
v. Booze, 334 Md. 64, 76 (1994), subsequent appeal at 111 M.
App. 208 (1996), rev’'d on other grounds, 347 Ml. 51 (1997).
Usual |y, whether the reopening of evidence inpaired the
defendant’s ability to receive a fair trial ®“is answered by
reference to the State’s intention in w thholding the evidence,
i.e., whether it did soin order to gain an unfair advantage from
the inmpact |ater use of the evidence |ikely would have on the

trier of facts, the nature of the evidence, and its rel ationship

to evidence already in the case.” |Id. (citing State v. Heppl e,
279 M. 265, 271 (1977)). In exercising its discretion, the
court

must consider whether the State deliberately w thheld
the evidence proffered in order to have it presented at
such tinme as to obtain an unfair advantage by its
i npact on the trier of facts. To this end the judge
must see whether the proposed evidence is nmerely
cumul ative to, or corroborative of, that already
offered in chief or whether it is inmportant or
essential to a conviction.” [Hepple v. State, 31 M.
App. 525, 534 (1976), aff’'d, State v. Hepple, 279 M.
265 (1977)]. O her factors which have been identified
as inportant to the assessnent of the propriety of the
trial court’s exercise of discretion to vary the order
of proof include:
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"Whet her good cause is shown; whether the new evidence

Is significant; whether the jury would be likely to

gi ve undue enphasi s, prejudicing the party agai nst whom

it is offered; whether the evidence is controversial in

nat ure; and, whether the reopening is at the request of

the jury or a party.” Dyson v. State, 328 M. 490

(1992).
Booze, 334 Md. at 69.

Obvi ously, these factors are only indirectly applicable to
t he case sub judice because the State did not seek to reopen its
case; rather, the judge reopened it of his own accord. Thus,
there is no evidence of the absence of good cause, i.e., that the
State deliberately withheld the evidence in order to present it
at a later tine and thereby gain an unfair advantage. The nature
of the evidence and its relationship to evidence already admtted
was that it was corroborative and clarifying of the officers’
testinony describing the gelatin capsules on the tool box. See

Garbutt v. State, 94 Md. App. 627, 631 (1993) (holding that the
court bailiff’s denonstration of various | oadi ng procedures of a
sem automatic rifle, following an initial denonstration by a
firearms expert, was “sinply aclarification of evidence that had
been previously presented to the jury” and was solely
repetitive.); but see Boyer v. State, 102 M. App. 648, 656-58
(1995) (holding that introduction into evidence of the actua

witten docunent cont ai ni ng t he defendant’s conf essi on

constituted additional, corroborative evidence of the testinony
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previously presented concerning the confession); Dyson, supra,
328 Md. 490 (holding that the victinm s act of pointing to a knot
that she had placed inside a radio that was allegedly hers
constituted additional evidence to the wvictims previous
testi nony concerning the knot, and reversing this Court's hol di ng
that such evidence was sinply a further clarification of
previously introduced evidence).

Additionally, there was no danger that a jury would be
unduly prejudiced, as the proceeding was before a judge.
Furthernore, the appellant in this case was not denied the
opportunity to cross-exam ne or to present rebuttal. See Dyson,
328 MJ. at 504 (stating that “[w]hen reopening a case is
permtted, it nust be done in a way that does not unduly
prejudice the rights of any party. . . . [t] hus *‘anple
opportunity [must be afforded the opposing party] for cross-

exam nation or rebuttal.’”) (quoting Perkins v. State, 178 So. 2d
694, 696 (M ss. 1965) (last alterationin original). Rather, the
defense did not attempt to cross-exam ne the officer after he
gave his denonstration.

Al'l but one of the cases that the appellant relies upon in
support of his argunent that the suppression hearing judge

“assuned the role of prosecutor” in reopening the evidence

i nvol ved situations in which, after the State failed to produce
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| egal |y sufficient evidence, the judge reopened the State’s case
in order to allow the prosecution to cure this defect. See,
e.g., State v. Gray, 606 N.W2d 478, 495 (Neb. Ct. App. 2000);
Lyles v. State, 742 So. 2d 842, 843 (Fla. Dist. Ct. App. 1999);
McFadden v. State, 732 So. 2d 1180, 1182 (Fla. Dist. Ct. App.
1999), appeal after remand, 773 So. 2d 1237 (Fla. Dist. Ct. App.
2000); J.F. v. State, 718 So. 2d 251, 252 (Fla. Dist. Ct. App
1998); State v. Brock, 940 S.W2d 577, 580-81 (Tenn. Crim App.
1996). These cases are inapposite. The remaining case relied
upon by the appellant involved a trial judge s “suggesting that
t he prosecutor should inpeach [the defendant’s] testinmony by
proof of a prior conviction,” and reopeni ng cross exam nation for
himto do so. See State v. Finley, 704 S.W2d 681, 684 (M. Ct.
App. 1986). In those circunstances, it was clear that the trial
j udge had abandoned his neutral role and had acted as an advocate
by assisting the prosecution in the presentation of its case.
By contrast, the denpnstration nade at the behest of the
suppressi on hearing judge in this case was not made to present
entirely new evidence, or to cure a defect in the State's case.
The State al ready had presented evidence that O ficer Mayhan had
seen “several hundred enpty gelatin capsul es” on the dining room
table in appellant's honme, through the testinmony of O ficer
Mayhan hi nsel f. The denmpnstration sinply corroborated that
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evi dence, and assisted the suppressi on hearing judge in weighing
the evidence and making his ruling. The suppression hearing
judge did not abuse his discretion in reopening the evidence in
order to exam ne the bag of gelatin capsules, and did not take on
the role of advocate in doing so.

.

The appellant next contends that the suppression hearing
court erred in denying his notion to suppress the contraband
seized from his hone. Specifically, he argues that the court
erred in concluding that, as part of their burgl ary
i nvestigation, the police were entitled to enter the basement of
the house and, therefore, the narcotics and drug paraphernalia
t hey observed in plain view were not seized in violation of the
Fourth Amendnent.

In reviewing the denial of a nmotion to suppress, we | ook
exclusively to the record of the suppression hearing. Ferris v.
State, 355 Md. 356, 368 (1999). "We extend great deference to
the fact finding of the suppression hearing judge with respect to
determining the credibilities of contradicting witnesses and to
wei ghing and determning first-level facts.” Perkins v. State,
83 Md. App. 341, 346 (1990). |In assessing the reasonabl eness of
police conduct, we make our own constitutional appraisal, view ng

the evidence in the light nost favorable to the State as the
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prevailing party. MMIllian v. State, 325 Md. 272, 281 (1992).

As di scussed above, several officers fromthe narcotics unit
responded to the appellant’s house in order to assist Oficer
Mayhan with the burglary investigation and possible drug
violation. |Included anong those officers was Detective Denford,
who asked O ficer Mayhan if he had checked for other possible
points of exit and entry for the alleged burglary. Det ecti ve
Denford testified that it was normal police procedure to do a
prelimnary investigation and to protect the crime scene at any
burglary, including to check for exit and entry points. To that
end, O ficer Mayhan took Detective Denford to the front bedroom
and showed him the w ndow that the appellant thought was the
point of entry. Both Officer Mayhan and Detective Denford
testified that the wi ndow showed no signs of forced entry. For
t hat reason, Officer Mayhan and Detectives Denford and Lunzford
I nqui red where the doors to the house were | ocated and went to
t he basenent area of the house to determ ne whether the basenent
door was a point of entry or exit. According to Detective
Denford, once in the basenent, they noticed that the rear
basenent door was ajar. They then proceeded down a narrow
corridor toward that door. As they were doing so, they noticed

an interior door that was smashed off its hinges, so that the
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room behind the door was open to view. From outside the room
the officers could see in the room*®“a plastic bag with a white
substance in it and several vials and capsules and stuff strewn
about a table in the room” \Vhen they saw those itens, they
pl aced the appellant under arrest on the outstanding warrants,
and Detective Denford and another detective left to obtain a
search warrant for the house.
The Fourth Anmendnment to the United States provides:
The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall i ssue, but upon probable cause,
supported by Oath or affirmation, and particularly
descri bing the place to be searched, and the person or
things to be seized.

When a search or seizure is undertaken w thout a warrant

supported by probable cause, it is per se unreasonable, subject
to some well-established exceptions. Riddick v. State, 319 M.

180, 192 (1990) (citing Schneckloth v. Bustanonte, 412 U.S. 218,

219 (1973). One exception to the warrant requirenent is the
“plain view' doctrine. Ri ddi ck, 319 M. at 192-93. That
doctrine “‘permts a l|law enforcenent officer to seize what

clearly is incrimnating evidence or contraband when it is
di scovered in a place where the officer has a right to be.’”
W ggins v. State, 90 Ml. App. 549, 560 (1992) (quoting Washi ngton

v. Chrisman, 455 U. S. 1, 5-6 (1982)). The Suprene Court ?has
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made clear that 'the plain-view doctrine is grounded on the
proposition that once police are lawfully in a position to
observe an itemfirst-hand, its owner’s privacy interest in that
itemis lost; the owner may retain the incidents of title and

possessi on but not privacy. Wengert v. State, 364 Md. 76, 87-

88 (2001) (quoting Illinois v. Andreas, 463 U S. 765, 771

(1983)). In order to have a reasonabl e seizure under the plain
vi ew doctrine, three conditions nust be satisfied:
1. There nmust be a prior valid intrusion into the
constitutionally protected area;
2. There nmust be a spotting in plain view of the item
ultimately seized; and
3. There nust be probable cause to believe that the
item spotted in plain view is evidence of crine.
Sanford v. State, 87 M. App. 23, 27 (1991).

The appel | ant points to the case of Flippo v. West Virginia,
528 U. S. 11 (1999), to support his argunent that the fact that he
called the police to report a burglary did not authorize a
general search of his home. 1In Flippo, Janes Flippo and his wife
were vacationing at a cabin in a state park when M. Flippo
called 911 to report that they had been attacked. The police
arrived and di scovered that M. Flippo' s wife had suffered fatal
head wounds. After taking M. Flippo to the hospital, the police
returned and searched the cabin under the guise of “process[ing]

the crine scene.” Flippo, 528 U.S. at 12. The trial court found
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that “after the homcide <crine scene was secured for
I nvestigation, a search of ‘anything and everything found within
the crinme scene area’ was ‘within the law.'” Id. at 14. The
Suprene Court reversed, holding that there is no “nurder scene
exception” to the Fourth Amendnent. | d. The Flippo case is
i napposite to the instant case, however, because the Suprene
Court specifically stated that it took no position on “the theory
that petitioner’s direction of the police to the scene of the
attack inplied consent to search . . . . [nor] on the
applicability of any ot her exception to the warrant rule . . . .7
ld. at 14-15.

The case of Wengert v. State, supra, 364 Ml. 76, is nore
instructive. |In that case, the police arrived at Wengert’s hone
while a burglary was in progress. After placing the burglar in
custody, the police did a sweep of the house to |ook for
addi ti onal suspects, victinms, and residents. In the course of
t hat sweep, the police observed evidence of a ganmbling operation,
in plain view. Wengert argued that even if the initial entry
into his home was |awful, the detail ed search of his home by the
police after the burglar was captured was an unreasonable
i ntrusion. The Court of Appeals rejected that argunent and
uphel d the search under the plain view exception to the warrant

requirement. 1d. at 90-91. It explained that “the police had a
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| awful right of access to the items that they seized, i.e., they
di scovered the objects while acting within the bounds of the
search justified by the exigent circunstances.” |d. at 91.

In the instant case, there were no exigent circunstances.
The police were justified in being in the appellant’s hone,
however, because they had been invited in to prepare a burglary
report, and they had told the appellant that they would need to
i nvestigate in order to prepare the report. O ficer Mayhan
and Detective Denford each testified that the upstairs front
bedroom wi ndow, which the appellant clained was the point of
entry for the burglary, bore no signs of forced entry. Detective
Denford explained that it was standard procedure in any burglary
to look for entry and exit points. Thus, it was consistent with
police procedure for the officers to continue to investigate for
entry and exit points. It was while the officers were in the
basenment of the house | ooking for entry and exit points that they
saw a plastic bag containing a white substance and drug
paraphernalia, in plain view

G ven Detective Denford's training and experience in
narcotics investigation, the officers had probable cause to
suspect the white substance was a control | ed danger ous subst ance.
See Wengert, 364 Md. at 90 (stating that probable cause “nerely

requires that the facts available to the officer would ‘warrant
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a man of reasonable caution in the belief,” Carroll v. United
States, 267 U.S. 132 (1925), that certain itens may be contraband
or stolen property or useful as evidence of a crine . . . .7").

The elements required for the plain view doctrine to apply
were satisfied inthis case. The police were lawfully present in
the appellant’s honme, at the appellant’s invitation, to
i nvestigate a burglary; in the course of that investigation, they
observed the contraband in plain view, and they had probable
cause to believe the contraband was evidence of a crine. Even if
the officers had had a subjective intent to search for evidence
of crimnal activity while conpleting the burglary investigation,
it is well-established that an officer’s subjective notive does
not i nvalidate “objectively justifiable behavior under the Fourth
Amendnment.” Whren v. United States, 517 U. S. 806, 812-13 (1996).

The officers saw the contraband in plain viewwhen they were
lawfully in the basenent of the appellant's hone foll owi ng police
procedure for a burglary investigation. Accordingly, we uphold
t he suppression hearing court’s denial of the appellant’s notion
to suppress the evidence seized fromhis hone.

LT

The appellant’s next contention is that the trial court

erred in denying his nmotion for recusal. Specifically, the

appel l ant argues that after he sent the trial judge a letter
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stating that he had witnessed a trial over which he had presided,
and was “appall ed” by his handling of it, and requesting that the
judge recuse hinmself fromthis case, the trial judge inproperly
refused to do so.

In Maryland, it is beyond cavil that an inpartial and
di sinterested judge is fundanental to a defendant’s right to a
fair trial. See Jefferson-El v. State, 330 Md. 99, 105 (1993);
see generally Reed v. Baltinore Life Ins. Co., 127 Ml. App. 536,
550 (1999) (stating that when review ng a conplaint that the trial
judge erred by denying a motion for recusal, ?our inquiry is
limted to what inpact, if any, the trial judge s all eged conduct
had on the appellant’s ability to obtain a fair trial. . . . W
are not . . . concerned wth adjudication of judicial
m sconduct.'”) (quoting Braxton v. Faber, 91 M. App. 391, 405
n.6 (1992)). A party has the right to atrial by a judge who is
not only inpartial and disinterested, but al so has the appearance
of being inpartial and disinterested. Scott v. State, 110 M.
App. 464, 486 (1996).

As we explained in Scott, however,

[a] party who wi shes to show that a judge is not
i npartial or disinterested has a high burden to neet.
In Maryland, “there is a strong presunption ... that
judges are inpartial participants in the | egal process,
whose duty to preside when qualified is as strong as
their duty to refrain from presiding when not
qualified. [Jefferson-El, 330 Md.] at 107, 622 A. 2d
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737. “To overcone the presunption of inpartiality, the
party requesting recusal nust prove that the trial
judge has ‘a personal bias or prejudice’ concerning him
or ‘personal know edge of disputed evidentiary facts

concerning the proceedings.’” |Id. Further, “[o]nly
bi as, prej udi ce, or know edge derived from an
extrajudicial source is ‘personal.’” Id.

A party wishing to show that a judge does not have

t he appearance of inpartiality, however, has a slightly

| esser burden. Appearance of disinterestedness or

I npartiality is determned by “examning the record

facts and the law, and then deciding whether a

reasonabl e person knowi ng and understanding all the

rel evant facts would recuse the judge.” ld. at 108,

622 A.2d 737 (citing Boyd v. State, 321 Md. 69, 86, 581

A.2d 1 (1990)).

Scott, 110 MI. App. at 486-87. Mere “[b]lald allegations and
adverse rulings are not sufficient to overcone the presunption of
inmpartiality.” Reed, 127 M. App. at 556.

We discern no facts in the record that woul d i ndicate either
inpartiality or the appearance of inpartiality on the part of the
trial judge with respect to the appellant, personally, or with
respect to the proceedi ngs concerning the appellant. Rather, the
appellant’s contention seens to fit nore appropriately in the
category of a “bald allegation.” The trial court did not abuse
its discretion in denying the appellant’s notion for recusal.

| V.
Next, the appellant contends that the suppression hearing

court ?erred in allowing the case to continue after a violation

of the sequestration rule.” He presents this argunent in a
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si ngl e paragraph with no | egal argunment or supporting authority.
To the extent we can follow it, his argunent seens to be that
when the suppression hearing court called all of the w tnesses
into the courtroom and directed one of them in the presence of
the others, to identify the gelatin capsules observed in the
tool box in the appellant's dining room there was a break in the
sequestration order inposed at the outset of the hearing; and the
break in sequestration prejudiced him because during trial the
prosecutor elicited testinony from another police officer that
the gelatin capsules had been seen in the dining room
Apparently, the appellant contends that the trial court should
have declared a m strial.

Qur function as an appellate court is to review the
deci sions, rulings, and actions of the circuit court. There is
no decision, ruling, or action to review with respect to this
I ssue, however, because the appellant never raised an objection
or sought a ruling. In short, he waived this issue for review.
Having not made his concern about prejudice known to the
suppression hearing court or the trial court, and having not
noved for a mstrial, the appellant cannot argue on appeal that
the trial court should have sua sponte declared a mstrial.

V.
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The appellant’s final contention is that the trial court
erred in not ?mak[ing] a finding as to whether or not the
[ search] warrant [in this case] actually existed.” Before trial,
def ense counsel requested production of the original, signed
search warrant. The prosecutor was unable to produce the
original warrant, however, and the judge who had signed it did
not have a copy of it in his file. Defense counsel refused to
stipulate that a xeroxed copy of the warrant that he had been
provi ded was, in fact, a copy of the original, signed warrant.

The appellant argues that even though the suppression
heari ng judge rul ed that the contraband had been | awfully sei zed
under an exception to the warrant requirenment (that is, the plain
vi ew doctrine), so that whether the warrant actually had issued
was of no consequence, the issue of the existence of the warrant
sonehow negatively affected the credibility of the police
officers when they testified at trial, before the sane judge.

The appellant failed to preserve this issue for review
because he never asked the trial court to make a finding that the
warrant did not exist. M. Rule 8-131(a). To the extent we can
di scern the argument (which, like the previous contention, is
presented without |egal analysis or authority), it appears to
have no nerit whatsoever. The appellant is arguing, in effect,

that the trial court would have found the officers | ess credible
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if it had determ ned that the search warrant never had exi sted;
therefore, not deciding the question whether the search warrant
exi sted made the others' testinony nore credible than it
ot herwi se woul d have been. This argunment is nothing short of
rank specul ation. How a finding on the existence of the warrant
woul d have affected the trial court's assessnment of the officers’
credibility, if at all, is impossible to know. We can say,
however, that we extend great deference to the findings of the
| ower court wth respect to determnations of wtness
credibility, Sutton v. State, 128 Md. App. 308, 313 (1999), and
that we have no reason to think that the court abused its

di scretion in making credibility assessnments in this case.

JUDGMENTS OF THE CI RCU T COURT
FOR BALTIMORE CITY AFFI RVED
COSTS TO BE PAID BY THE
APPELLANT.
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