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TORTS - -

An enmpl oyer may be held liable in tort for economc |osses
incurred by an enployee when the enployer undertakes to
forward an enployee's application for health insurance
coverage to the provider, even if the wundertaking was
gratuitous, if the enployee reasonably relied on the

undert aki ng and the enpl oyer knew of the reliance and knew of
the risk of |oss.
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Al t hough two distinct issues are raised on appeal, the
primary issue presented by this case is whether an enpl oyer may

be held liable in tort for economc |osses, i.e., nedical

expenses, incurred by an enpl oyee because the enployer failed to
forward tinely the enpl oyee's application for health insurance
coverage to the provider after undertaking to do so. W affirm
the judgnent in favor of the enployee for reasons set forth
bel ow.

Fact s

Appel lee, Jill K Hall, was enployed as a bartender by
appel l ant, Chanpion Billiards Cafe, Inc. Appellee attended a
nmeeting of appellant's enployees in Septenber 1994, at which tine
appel lant offered to enroll enployees in a group insurance
program provi ded by Opti mum Choice, Inc. ("Optinmm Choice"), a
heal th i nsurance provider. Appellant would contribute no noney
towards the insurance, but offered to deduct prem uns from
enpl oyee paychecks and forward the noney to Optinum Choi ce.

Along with ot her enpl oyees, appellee conpleted the necessary
applications and authorizations, including an authorization for
payrol |l deductions to pay the prem uns; chose one of the coverage
options provided; and designated a primary physician froma |ist
supplied by Opti mum Choice. Al of the conpl eted enpl oyee
applications were accepted by appellee's supervisor to be sent by

facsimle to Opti num Choice. Appellee believed that she had



heal th i nsurance as of Cctober 1, 1994.

Unknown to appell ee, her supervisor did not send her
application along with those of the other enpl oyees. There was
conflicting testinmony as to whether this was done accidentally or
purposefully. The trial court determ ned that the supervisor
knowi ngly w thhel d appell ee's application because the supervisor
beli eved that appellee's enploynent m ght be term nated.

Appel l ee was hit by a notor vehicle while riding her bicycle
on Cctober 21, 1994 and incurred nedi cal expenses in the anount
of $15,846.86. She submitted a claimto Optimum Choice, but it
was denied. Through her supervisor, she |earned that Optinmum
Choi ce had never received her application. The supervisor then
subm tted her application, but Optinmum Choice refused
rei nbursenent for expenses incurred prior to Novenber 1, 1994,
the effective date of coverage.

Appellee filed a conplaint on May 4, 1992 in the Grcuit
Court for Montgonery County agai nst appellant and Opti num Choi ce,
t he count agai nst Optinmum Choice being voluntarily di sm ssed
prior to trial. Appellee sued appellant for breach of contract,
negl i gence, negligent m srepresentation, and fraud, alleging that
appel l ant had a duty both in contract and in tort to forward her
i nsurance application to the provider. A bench trial was held on
January 23 and 24, 1996 and, at the close of appellee's case, the
trial court granted appellant's notion for judgnment with respect
to the fraud claim By order filed January 31, 1996, the trial
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court found in favor of appellee on the negligence claimand
entered judgnment in appellee's favor in the amount of $15, 636. 36,
t he anount that Optinum Choice would have paid had appel | ee been

i nsur ed.

| ssues
The issues presented to us by appellant, as rephrased by us

for clarity, are as foll ows:

1. Did the trial court err in admtting certain
docunents into evidence?

2. Did the trial court err in finding the
exi stence of a tort duty owed by appellant to
appel | ee?

Di scussi on

A. The Adnmi ssion of Appellee's Medical Records

Over appellant's objection, appellee introduced into
evi dence various nedical bills and collection letters fromhealth
care providers who rendered nedical treatnent to appell ee.
Appel I ee did not produce expert testinmony fromthe various
provi ders who generated the bills, nor did appellee provide
testinmony from nedi cal experts that the expenses incurred were
reasonabl e and necessary. Appellant contends that the trial
court erred in admtting into evidence the nedical bills and
collection letters, asserting that: (1) the docunents were not
aut henticated; (2) they were not proved to be business records

and, thus, contained hearsay; and (3) there was no expert



testinony that the bills were fair and reasonable. Appellee
takes the position that the docunents were properly admtted
because the proof necessary was not that which would be required
in a personal injury action; rather, the question before the
trial court was whether the bills would have been covered under
the health insurance policy, if it existed. Additionally,
appel |l ee contends that the docunents, if inproperly admtted,
constituted harml ess error because there was testinony concerning
the sane informati on as was contained in the docunments and that
information was legally sufficient to support the judgnent.

We do not perceive any error on the part of the trial judge.
First, the docunents were sufficiently authenticated. Appellee
identified the bills as having been received by her and their
authenticity was not disputed by Opti num Choice. "The
requi renment of authentication or identification as a condition
precedent to admi ssibility is satisfied by evidence sufficient to
support a finding that the matter in question is what its
proponent clainms." Rule 5-901(a).

Second, with respect to the hearsay objection, the trial
court did not state a reason for ruling in favor of
adm ssibility, but the nature of the docunents and the
surroundi ng circunstances constituted sufficient circunstanti al
evi dence to conclude that they were business records. Testinony
fromthe author or all custodians of a docunent is not always
necessary to support a finding of admssibility, as there are

4



i nstances where "a court may 'conclude fromthe circunstances and
the nature of the docunent involved that it was made in the

regul ar course of business.'" Attorney Gievance Commn v.

Kei ster, 327 Md. 56, 75 (1992) (citing Trading Corp. v. Farrel

Lines, Inc., 278 Md. 363, 373 (1976)); Thomas v. Omens, 28 M.

App. 442, 447 (1975); Ml. Rule 5-803(b)(6).! See Mi. Code Ann.,
Cts. & Jud. Proc. art., 8 10-101 (1995 Repl. Vol.).

Third, the issue before the trial court was not the extent
of damages appellee incurred due to her accident, but the extent
of damages she incurred due to her |ack of insurance. Wtnesses
testified as to the amount of the bills, that they were usual and
customary for the services rendered, and that they woul d have
been paid to the extent described bel ow, assum ng cover age.
Because of the nature of the claim appellee need only show that
Opt i mum Choi ce woul d have paid the invoices as reasonabl e and
customary according to its own reinbursenent guidelines, if they
had been submtted. Al but one of the providers were
participating providers in accordance with Optinmm Choice's
rei mbur senent schedul e.

One of Optinmum Choice's representatives cal cul ated that

Opt i mum Choi ce woul d have paid $12,872 to the providers; that

Title 5 of the Maryl and Rul es becane effective on July 1,
1994, but chapter 8 reflects the pre-existing conmon |aw rul es
regardi ng hearsay evidence. Brandon v. Ml esworth, 104 M. App.
167, 198 (1995), aff'd in part, rev'd in part on other grounds,

. ().




appel | ee woul d have been responsible for $67.50; that a bill in
t he amount of $145 from a non-participating provider would not
have been covered; and that the remainder of the bills would have
been witten off by the providers pursuant to participation
agreenents with Qpti mum Choice. The judgnent entered by the
trial court was in the anount of the bills, $15,846.86, |ess the
$145 bill fromthe non-participating provider and the $67.50 that
woul d have been the responsibility of appellee, producing the
judgnment figure of $15,636.36. Dale Adanson, Manager of Cost
Cont ai nnent for Optinmum Choice, testified that the charges by the
provi ders were usual and customary for the services rendered.
Lee Royen, a nurse coordinator in Optinmm Choice's Cost
Cont ai nnent Departnent, testified to essentially the sanme
information. The curul ative weight of this testinony supports
appel | ee' s burden of proof concerning her econom c | osses.

Fourth, the above testinony was not chall enged.
Consequently, the adm ssion of the docunents, if assunmed to be in
error, was harnl ess.

B. The Existence of the Enmplovyer's Duty

Appel l ant contends that it owed no tort duty to appellee
under the facts in this case and asserts that the trial court, in

finding a duty, inproperly relied upon Jacques v. First Nat'l

Bank, 307 Md. 527 (1986), and Chew v. Meyer, 72 M. App. 140

(1987). More specifically, appellant seeks to distinguish this
case on the basis that there was no contract, either express or
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inplied, to forward the insurance application to the health
insurer. Appellant inplicitly argues that, where the undertaking
was nerely gratuitous, no tort duty can exist. W disagree.

I n Jacques, the purchasers of a honme sued the bank to which
they had applied for a residential nortgage | oan. The purchasers
paid a fee for this service and the bank agreed to guarantee a
certain interest rate for ninety days. The |oan was deni ed, and
the purchasers sued. The purchasers alleged that the bank was
negligent in failing to evaluate properly their qualifications
for a loan. Addressing whether or not such a duty existed, the
Court of Appeal s stated:

In determ ning whether a tort duty should be

recogni zed in a particular context, two nmajor

considerations are: the nature of the harm

likely to result froma failure to exercise

due care, and the relationship that exists

between the parties. Were the failure to

exerci se due care creates a risk of economc

| oss only, courts have generally required an

inti mate nexus between the parties as a

condition to the inposition of tort

l[tability. This intimte nexus is satisfied

by contractual privity or its equivalent.
Jacques, 307 Md. at 534-35. The Court recognized in Jacques that
atort duty existed to process the | oan application with
reasonabl e care. There was contractual privity and the
undertaki ng by the bank to process the | oan application was an
express part of the contractual obligation. Consequently, the
Court of Appeals did not have before it a situation in which

there was a breach of a gratuitous prom se to perform



We had occasion to apply the Jacques rule in Chew, supra,
wherein a patient sued his physician, claimng that his enployer
fired himfor an unexcused absence from work because his
physician failed to send to the enployer a docunent that would
have excused his absence. The undertaking to submt fornms was
not part of the express contractual relationship, as in Jacques,
but we stated that the rel ationship between a doctor and a
patient could include an inplied in fact contractual obligation.
In holding that a cause of action was stated agai nst the doctor
for both negligence and breach of contract, we stated:

In the case sub judice, Chew has all eged that
Dr. Meyer was obligated under the contract
between themto conplete certain insurance
forms for Chew and to submt nedica

i nformati on concerning Chew to Chew s

enpl oyer. Fornerly, such a contention m ght
wel | have been summarily rejected, on the
basis that a physician's obligation to his
patient ordinarily did not extend beyond his
duty to use his best efforts to treat and
cure. The traditional scope of the
contractual relationship between doctor and
patient, however, has expanded over the years
as a result of the proliferation of health
and disability insurance, sick pay, and other
enpl oynent benefits.

Today, the patient commonly, and
necessarily, enlists the aid of his or her
physician in preparing clains forns for
health and disability benefits.

Chew, 72 Md. App. at 141. In Chew, we held that the contractua

obligation coupled with the patient's reliance, the risk of harm
and the doctor's know edge of both the reliance and the ri sk,
were sufficient to give rise to a tort duty. W observed that a
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gratui tous undertaking arising fromthe intinmate nexus of the
doctor-patient relationship, coupled with reliance, risk of harm
and the doctor's know edge woul d al so be sufficient. See also,

Wei sman v. Connors, 312 Md. 428 (1988); Lubore v. RPM Associ ates,

Inc., 109 Md. App. 312 (1996) (duty to disclose held to exi st
based on the nature of the relationship and the intimte nexus

between the parties). Accord Banca Del Senpione v. Provident Bank

of Maryland, 75 F.3d 951 (D. Md. 1996).

CGenerally, there is no duty in tort to avoid causing
econom c |l oss. Both Jacques and Chew invol ved "professionals,"”
and the | aw has | ong recogni zed a higher tort duty arising out of
contractual dealings with professionals. That fact m ght explain
the results in those cases, except that the basis of liability
enunci ated in Jacques and followed in Chew was not that
"professional s" were involved, but rather it was the nature of
the rel ationship between the parties. In Jacques, the
rel ati onship between the parties gave rise to the duty, primarily
because the bank was aware that the purchaser was dependent upon
t he bank's exercise of due care in processing the | oan
application. Simlarly, in Chew, the doctor knew that the
pati ent was uni quely dependent upon the doctor to send to the
patient's enpl oyer a docunent excusing his absence.

In this case, there was contractual privity between the
appel l ant and appellee as a result of the enpl oynent
relationship. Further, the service offered by the enpl oyer,
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forwardi ng a health insurance application, and w thhol ding health
i nsurance premuns fromthe enpl oyee's wages, is a type of
service ordinarily provided to an enpl oyee by an enployer. The
evi dence supports the trial court's finding that appell ant
accepted the application formwth the intention of forwarding it
to the health insurance provider, know ng that appellee relied on
it to do so. The trial court could infer that the enployer knew
that failure to forward the application would result in a | ack of
coverage. This is not a situation in which an enpl oyee requested
hel p and the enpl oyer refused or a situation in which the
enpl oyer knew an enpl oyee needed assi stance and did nothing. The
activity undertaken placed the enployee in a nuch worse position
than if the enployer had not undertaken to perform absent the
enpl oyer' s undert aki ng, the enpl oyee woul d have forwarded the
application directly or borne the consequence of not doing so.
The question of whether a tort duty will be inposed through
application of the Jacques principles is very fact specific.
There nust be an intimte nexus between the parties --
contractual privity or its equivalent.? A tort duty may arise
when the particular activity undertaken was an express part of
the contractual relationship, as in Jacques, or an inplied in

fact part of the contractual relationship, as in Chew, or, as we

W6 need not decide what constitutes "its equival ent”
because there was a contractual relationship between the parties.
See Wi sman, supra, and Lubore, supra.
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hold in this case, when contractual privity exists but the
particular activity undertaken was gratuitous.® |If the intimte
nexus exists through contractual privity or its equivalent,

whet her the activity undertaken is part of a contractual
obligation, express or inplied in fact, or is undertaken
gratuitously, the activity nust be closely connected with and
ari se out of the nexus between the parties. In addition, to

i npose a tort duty, there nust be reasonable reliance by the
aggrieved party, a risk of loss, and know edge by the defendant
of both the reliance and the risk of |oss.

In this case, the existence of the enploynent rel ationship,
the fact that the undertaking was intimately connected with that
relationship, the fact of reliance by the enpl oyee, the risk of
| oss, and the know edge by the enployer of both the reliance and
the risk were sufficient to inpose a tort duty on the enpl oyer.

JUDGVENT AFFI RVED; APPELLANT
TO PAY THE COSTS.

3An undertaki ng by an enpl oyer to process an enpl oyee's
application for health insurance could be part of an enpl oynent
contract, either express or inplied in fact. 1In this case, there
was no finding by the trial judge that the activity undertaken
was pursuant to a contractual obligation and it, thus, was
gr at ui t ous.
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