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In this worker’s conpensati on case, we nust determ ne whet her
the Workers’ Conmpensation Commssion (the “WC or the
“Conmission”) erred in finding that Chaney Enterprises Limted
Partnership (“Chaney”), appellant, was the enployer of appellee
Bernard Wndsor, Jr. in May 1995, when W ndsor was severely injured
while on “loan” to CGenstar Stone Products Conpany, now known as
Redl and Genstar, Inc. (“Genstar”), appellee. Chaney and its
i nsurer never contested Wndsor’s workers’ conpensation claim
Neverthel ess, in late 2000, Chaney filed a civil suit against
Genstar, contending that Genstar was Wndsor’'s special enployer
when the accident occurred, and therefore Chaney was entitled to
i ndemmi fication for the workers’ conpensation benefits it had pai d.
The Circuit Court for Prince George’'s County stayed the suit, so
t hat Chaney coul d present the issue to the WCC

Accordi ngly, Chaney filed “issues” with the Comm ssi on, asking
it to determ ne whether, at the time of the accident, Genstar was
Wndsor’'s “special enployer” or, alternatively, his *“joint

enpl oyer.” The WCC determ ned that, based on “estoppel,” Chaney

was the correct enployer. Thereafter, Chaney sought judicial
reviewinthe circuit court, which affirned. This appeal foll owed,
i n which Chaney poses the follow ng two questions:
l. Did the circuit court err in not sending the
case back to the Wrkers’ Conpensat i on
Comm ssion for proper factual findings?
1. Did the circuit court err in affirmng the
deci si on of t he Wor kers’ Conpensat i on

Commi ssion finding estoppel and/or waiver
wi t hout any necessary factual support?



For the reasons that follow, we shall affirm

FACTUAL AND PROCEDURAL SUMMARY

The WCC held an evidentiary hearing on Decenber 3, 2001.
Among other things, the parties submitted nunerous exhibits,
including the deposition testinmony of Wndsor; R ck Sheetz, a
CGenstar supervisor; Jim Talbott, a Chaney supervisor; Kenneth
Gerrity, a fornmer risk manager for Genstar; and Mary Ann Craze
Reuschling, Chaney’' s Safety Director.

For approxi mately twenty-four years, Wndsor worked for Chaney
as a heavy equi pnent operator. At the time, Wndsor earned an
hourly wage of $12.65. Liberty Miutual |nsurance Conpany (“Liberty
Mutual ” or the “Insurer”) provided worker’s conmpensati on i nsurance
coverage to Chaney, but is not a party to this appeal.

Genstar was | ocat ed adj acent to Chaney’s prem ses. On May 22,
1995, Rick Sheetz, a Censtar supervisor, asked Jim Tal bott, a
Chaney supervisor, whether Chaney would make a heavy equi pnent
operator available to Genstar “for a few days.” Chaney verbally
agreed to make Wndsor available to Genstar. In return, Genstar
agreed to pay Chaney $25 per hour. As it turned out, Genstar never
made any paynents to Chaney.

For three days in May 1995, Wndsor punched in at Chaney’s
facility, then reported to work at Genstar, and | ater punched out
at Chaney. During that period, Wndsor informed Tal bott that the

conditions at GCenstar were not safe, because the dry screen



machi nery wi t h whi ch he was wor ki ng | acked certain safety equi pnent
and was in disrepair. Sam Chase, the Genstar plant nmnanager, was
W ndsor’s direct supervisor with regard to the operation of the dry
screen machine.!

Wndsor’'s fourth day of work at Genstar was an unfortunate
one. On that day, May 25, 1995, a root or stick becanme stuck in
t he conveyor belt of the dry screen equi pnent. As Wndsor clinbed
down fromthe operator’s perch to clear the belt, he was “dragged”
into the machi ne, and suffered very serious injuries. The injuries
i ncl uded a broken bone above the left wist and el bow, burns on his
| eft side, a bruised chest, and a head | aceration that required 40
stitches. After a number of surgeries, Wndsor was determned to
have a 70% 1 oss of function to his left arm

On or about May 26, 1995, Chaney submtted to the Comm ssion
a WCC formreporting Wndsor’s injury. The formwas signed by Mary
Ann Craze (now Reuschling), Chaney’'s Safety Director. Anobng ot her
things, in the spaces provided for the nane of the enployer,
appel l ant wote “Chaney Entrprises, L.P.” The formalso asked if

the injury occurred “on [the] enployer’s prenses?” Chaney
responded by placing an “X’ next to the pre-printed word, “No”.
| medi ately next to that response, in the same box, Chaney typed

the follow ng word: “ SUBROGATI ON. ” In response to a question

about where the accident occurred, Chaney wote “GENSTAR STONE

! Chase has since died.



PRODUCTS,” along with Genstar’s address. |In answer to a question
about the equi pnent that the enployee was using when the injury
occurred, Chaney typed: “POMNER SCREEN AT CGENSTAR S PLANT - TAIL
PULLEY WAS NOT GUARDED. ” In answer to a question about the
sequence of events, Chaney typed: “EMPLOYEE WAS WORKI NG ARCUND TAI L
PULLY OF PONER SCREEN, GOI' ARM CAUGHT I N BELT CAUSI NG MJULTI PLE
| NJURIES TO HEAD, CHEST, & L. ARM” Chaney also identified two
W t nesses, both of whom were noted as enpl oyees of Genstar.

Through Li berty Miutual, Chaney pronptly began naki ng worker’s
conpensati on paynents to and on behalf of Wndsor. Paynments from
Chaney or its Insurer continued for five years, w thout objection
from Chaney or the Insurer.

On or about June 12, 1995, Wndsor submitted an “Enpl oyee’s
Claimi with the Commission, in which he identified *“Chaney

Enterprises, Inc. as his enployer. The form contains the
following pre-printed text in a box at the bottom of the page:
ATTENTION: FOR EMPLOYER AND INSURER INFORMATION ONLY
Consi deration Date: Unless the conpensability of this
claim is contested by the filing of issues with the
Commi ssion on or before an appropriate
award wi Il be passed.!?
Bet ween the period June 13, 1995, and July 17, 1995, Chaney
did not file any issues with the Comm ssion, nor did it contest the

conpensability of Wndsor’s claim Mor eover, Chaney never

2 W did not find in the record the original form containing
the consideration date. However, at the WCC hearing, Wndsor’s
attorney stated that the consideration date was July 4, 1995.
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requested a hearing regarding Wndsor’s claim and no hearing was
hel d.

On July 18, 1995, the Conmission issued an Award of
Conpensation, ordering Chaney and the Insurer to pay tenporary
total disability benefits to Wndsor of $525 per week, as of My
29, 1995. Neither Chaney nor Liberty Mitual appealed from that
or der.

Al nost three years after the accident, on May 8, 1998, Bernard
and Ruth Wndsor, together with Liberty Miutual, filed a tort suit
agai nst Genstar.® Alleging that Genstar was negligent inregardto
the condition of its equipnent, the Wndsors sought nore than
$3, 000,000 in danmmges, while Liberty Mitual sought to recover
$300, 000 i n conpensati on benefits paid to Wndsor or on his behal f.
The Insurer’s claim was based on Maryland Code, 8§ 9-902 of the
Labor and Enpl oynment Article.

Not ably, the I nsurer and the Wndsors averred that W ndsor was
“enpl oyed by Chaney Enterprises at the tinme of the accident as a
heavy equi pnent operator....”, but was working at GCenstar’s

prem ses when the accident occurred. In addition, the Insurer

31In alegal menorandumsubmitted by Chaney to the WCC, Chaney
alleged that Wndsor filed the suit “w thout consulting Liberty
[ Mutual ], presumably because Li berty had notified Wndsor’s counsel
of an assertion of a lien on any third party recovery....” W are
unawar e of such a contention by Liberty Mitual. And, in CGenstar’s
brief to this Court, it asserted that Liberty Miutual sued Genstar
as a third party tortfeasor, and pointed out that “the sanme [l aw
firmthat represented Liberty Mutual in the third-party tortfeasor
suit also represented Chaney in the indemification suit.”
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asserted that it held a statutory lien for workers’ conpensation
benefits paid to and for the benefit of Wndsor, and clainmed it was
“entitled to recover those benefits against the negligent party,
Genstar,” pursuant to 8 9-102 of the Labor and Enpl oynment Article.

In its Answer, Genstar did not deny liability in tort on the
ground that it was Wndsor’s enpl oyer at the tine of the accident.*
Rat her, Genstar asserted that it was not negligent and that, in any
event, Wndsor was contributorily negligent.

Approxi mately five and a half years after Wndsor’s acci dent,
on Novenber 15, 2000, Chaney filed a two-count suit against
CGenstar, alleging, inter alia, that the parties had entered into an
oral agreenment in which Chaney assented “to |end” Wndsor to
Genstar and, at the tinme of the accident, Genstar was Wndsor’'s
“special enployer,” wth “exclusive control” over Wndsor.?
Furt her, Chaney alleged that Genstar breached its duty to Wndsor
“to provide a safe work environnent.” Count | was titled

“Indemmity.” Chaney clained that Genstar was |iable to Chaney “for

“ As we discuss, infra, if Genstar had been Wndsor’s enpl oyer
at the time of the accident, Wndsor would not have been entitled
to pursue a third party tort claimagainst Genstar. See Maryl and
Code, Labor and Enploynent Article 8 9-509 (stating that “the
l[itability of an enployer under this title is exclusive”).

> Chaney’s civil suit against Genstar is not directly before

us. W note, however, that, in the proceedings before the
Comm ssion, Chaney alleged that Genstar was Wndsor’'s “specia
enployer” or, in the alternative, that Genstar was “a joint
enployer.” In contrast, inthe civil suit Chaney all eged only that

Genstar was a special enployer, not a dual enployer.
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i ndemmification for any and all worker’s conpensation clains paid
for by [Chaney] to Bernard Wndsor.” In Count IIl, titled “Breach
of Contract,” Chaney alleged that, “under the inplied terns” of
the parties’ oral agreenent, GCenstar was obligated to provide
wor kers’ conpensation benefits. In its suit, Chaney did not cite
§ 9-902 of the Labor and Enploynment Article.

Genstar noved for sunmary judgnent in Chaney’s civil suit.
Rel yi ng on Temporary Staffing, Inc. v. J.J. Haines & Co., Inc., 362
Ml. 388 (2001), Censtar argued that the WCC was the appropriate
forum to determne whether Genstar was Wndsor’s enployer.
Agreeing with Genstar, the circuit court stayed Chaney’'s case to
permt Chaney to pursue the matter with the Conmm ssion. I n
addition, the court stayed the suit filed by Liberty Mitual and t he
W ndsors agai nst Genstar.

Accordi ngly, on May 24, 2001, a full six years after Wndsor’s
injury, Chaney submitted WCC Form H24R, titled “lssues,” in which
it asked: “Is Redland Censtar, Inc., the Special Enployer of
Claimant and primarily responsible for paynents on this claim
Chaney being the CGeneral Enployer?” Chaney also filed WCC Form
H25R with the Conm ssion, entitled “Request For Action on Filed
I ssues,” in which it sought to inplead Genstar as a party.

On Decenber 3, 2001, the Conm ssion held a hearing, at which
Chaney’s counsel admtted that Chaney was Wndsor’s general

enpl oyer. But, it clainmed that Genstar was the special or dua



enpl oyer. The follow ng exchange is pertinent:
[COM SSION]: You're raising statute of limtations?
[ WNDSOR' S ATTORNEY]: That’'s correct.
[COWM SSION]: O estoppel at least; right?

[ WNDSOR S ATTORNEY] : Yes.

* * *

[COM SSION|: | don't think it’s alimtations argunent,
| think it’s an estoppel argunent.

* * %

[ CHANEY' S ATTORNEY]: ... Chaney’s cl ai m agai nst Redl and
Genstar is based on a right of indetmmity. And a right of
i ndemmity does not accrue until such time as there has
been paynment nade or until the obligation has been paid
in full. M. Wndsor’'s case is still open. Chaney
hasn’t fini shed payi ng by any stretch of the i nagi nati on,
at least if [Wndsor’'s attorney] continues to have his
way. So arguably at worst, Chaney is faced with a
situation where you go back three years and anything
that’s been paid for the past three years they ve got a
right of indemity back over against Redland Genstar
But it would be our position under the statute of
limtations cases that we're entitled to go all the way
back until such tine as the obligation to M. Wndsor is
term nat ed.

[ GENSTAR S ATTORNEY]: ... | do have [ Temporary Staffing
v. J.J. Haines.] And | believe that, as a matter of |aw,
dictates that Chaney has sat on its rights too | ong.

At the end of the hearing, the Conmm ssion said:

It sounds to ne like there’'s no real disagreenent as to
the facts in this case, at |least on the issues that we
need to be concerned about, that is the tine that
[Genstar]’s being brought into the case, the posture of
M. Wndsor and what he was doing at that particular
time. There seens to be the one fact in contention is
the right of control, and the allegation is that he can
be taken off the job at any tine.



The Comm ssion then asked the attorneys to submt additional
mat eri als, stating:

[We'll frame the issues as correct enployer, dual

enpl oynent, statute of limtations in terns of bringing

in an additional party, estoppel in terns of bringing in

t he addi ti onal party at this juncture, and

i ndemni fi cation.

Inits [ egal menorandum submitted on January 3, 2001, Chaney
argued, inter alia, that, “should the Conm ssion feel that Genstar
was not Wndsor’s enployer, Censtar is at |east cul pable as a dual
enpl oyer.” Moreover, Chaney maintained that its claim against
CGenstar for indemification was not barred by the statute of
limtations, because the paynents are ongoing, and the claim
“accrues at the tinme of paynment and not before.”

On January 9, 2002, the Comm ssion ruled that “the enpl oyer
Chaney Enterprises is estopped from inpleading Redl and Genstar
after six years; and ... that Chaney Enterprises is the correct
enpl oyer; based on the doctrine of estoppel.” Further, the

Conmi ssion issued an Order on March 18, 2002, stating:

ORDERED t hat the Enpl oyer Chaney Enterprises is estopped
frominpl eadi ng Redl and Genstar after six years; and

ORDERED t hat Chaney Enterprises is the correct enployer;
based on the doctrine of estoppel; and

ORDERED that the claimfor indemification is NOT bared
[sic] by the statute of Iimtations; and

ORDERED NO on the issue of indemification; and further
ORDERED t hat t he i ssue of dual enpl oynent is hereby noot.

Chaney sought judicial reviewof the Comm ssion’s Order in the



circuit court. Following a hearing on March 20, 2003, the court
i ssued an oral ruling on May 2, 2003, in which it affirned.

The court noted that, by consent of the parties, it had “the
same record that was presented to the Commssion for
consi deration.” After considering various exhibits, such as
Chaney’s First Report of Injury, the WcC's Award, and Wndsor’s
Answers to Interrogatories, as well as the depositions submtted by
the parties, the court found:

One, that M. Wndsor was an enpl oyee of Chaney in
May of 1995.

Two, that he agreed to do sone work for Genstar at
t he request of the supervisor for several days in May of
1995.

Three, he began doing work for Genstar on May 22,
1995.

Four, that he checked in each norning at Chaney
bef ore goi ng across the yard to work for Genstar.

Five, his imrediate contact person at Genstar was
M . Sam Chase, who i s now deceased.

Si x, on May 25'" M. Wndsor was seriously injured
whi | e operating equipment on the job for Genstar.

Seven, that the equi pnent he was operating bel onged
to Genstar.

Ei ght, a Workers’ Conpensation case was filedtinely
by M. Wndsor. Chaney is identified as the enpl oyer and
Li berty as the insurance conpany. Neither [Chaney nor
Liberty Mutual] ever contested the issue that they were
not the correct employer or 1insurer, or that another
employer should also be held responsible.

Nine, that on July 18, 1995, the Wrkers’

Conpensati on Conmi ssi on ordered that the enpl oyer Chaney
and its insurance conpany to pay conpensation to M.
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W ndsor and to provide himw th nedical treatnent.

Ten, that on May 24, 2001 Chaney filed contesting
I ssues i npl eadi ng Genstar. This was filed five years and
364 days after the event.

El even, the Conm ssion ruled on March 18, 2002 t hat
Chaney i s estopped frominpl eadi ng Redl and Genstar after
si x years; that Chaney is the correct enployer, based on
the doctrine of est oppel ; that the «claim for
indemmification is not barred by the Statute of
Limtations; noon the issue of indemification. Lastly,
that the issue of dual enploynment is noot.

Twelve, that the six years since the accident
Genstar has been bought by another conpany. Two, that
M. Chase, M. Wndsor’s contact at Censtar has died.

(Enphasi s added). The Court concl uded:

Chaney has consistently maintained that they were
t he enpl oyer of Wndsor throughout the pendency of the
Wor kers’ Conpensati on proceedi ngs.

There is enough facts in the record to find that
estoppel, or in the alternative waiver of the rights by
Chaney — waiver of the rights by Chaney for failure to
assert their rights tinely.

After considering all the evidence in this case, and
t he argunments of counsel, this court is not convinced by
a preponderance of the evidence that the decision of the
Wr ker s’ Conpensati on Conmi ssi on 'S i ncorrect.
Therefore, the <court affirms the decision of the
Comm ssion. That is the ruling of this court.

DISCUSSION

I.
Chaney acknow edges that, when the accident occurred, it was
W ndsor’s “general enployer.” However, Chaney contends that
Genstar was Wndsor’s “special enployer” at that time, because

Chaney had "1 oaned” Wndsor to Genstar; Wndsor’s work was for the
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sole benefit of GCenstar; GCenstar had control over Wndsor; and
W ndsor agreed to the arrangenent. On that basis, Chaney clains
that it is entitled to indemification from Genstar for the
conpensation benefits it has paid. Alternatively, Chaney clains
that Genstar is |liable as a dual or joint enployer. It contends
that the WCC erred when, on the grounds of estoppel, it determ ned
t hat Chaney was Wndsor’'s “correct” enpl oyer.

We pause to explain the concepts of “general,” “special,” and
joint enployer in the context of a workers’ conpensation case. “A
general enployer is an enployer who transfers an enployee to
anot her enployer for a limted period. A special enployer is an
enpl oyer who has borrowed an enployee for alimted period and has
tenporary responsibility and control over the enployee’'s work.”
Temporary Staffing, Inc., 362 Ml. at 392 n. 1. Mor eover, “under
certain circunstances, a person performng a given function
si mul taneously may be the enpl oyee of two enployers.” Mackall v.
Zayre Corp., 293 Ml. 221, 229 (1982); see Great Atlantic & Pacific
Tea Company, Inc. v. Imbraguglio, 346 M. 573, 591 (1997);
Whitehead v. Safway Steel Products, Inc., 304 Md. 67, 79 (1985);
Automobile Trade Ass’n. v. Harold Folk Enterprises, Inc., 301 M.
642, 659 (1984). “Ordinarily, the existence of t he
enpl oyer/ enpl oyee relationship is a question reserved for the fact
finder.” Imbraguglio, 346 Ml. at 590; see Lovelace v. Anderson

366 Mi. 690, 716 (2001).
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Chaney recogni zes that the WCC did not expressly resolve the
enpl oyer/ enpl oyee i ssue. But, it contends that the WCC inplicitly
found that Genstar was the special enployer of Wndsor, because it
determ ned that Chaney was “estopped frominpleading ... Genstar.”
Chaney points out that estoppel is an affirmative defense, and
“only cones into play once the party to be estopped has net its
burden of proof on the remedy sought to be barred by the doctrine.”
Therefore, Chaney insists that the WCC nust have first concl uded
that Genstar was the special enployer, or else it would not have
found it necessary to reach the estoppel issue.

Next, Chaney attacks the Conmm ssion’'s estoppel ruling,
asserting that there “is no factual premse in the record to
support any type of estoppel defense....” In particular, Chaney
observes that because it never suggested in any prior |egal
proceedi ng that Genstar was not the special enployer, the doctrine
of judicial estoppel is inapplicable here. Simlarly, Chaney
cl ai ms that equitabl e est oppel does not apply, because Genstar took
no action in reliance on any action by Chaney. And, Chaney cl ai ns
that the doctrine of collateral estoppel does not govern, because
Genstar was not a party to any litigation regarding Wndsor’s
injury. To the contrary, Chaney naintains that the WCC previously
consi dered whet her Chaney was W ndsor’s general enployer, but not
whet her Genstar was Wndsor’s special enployer. |If the estoppel

ruling was erroneous, we are left, says Chaney, wth the
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Comm ssion’s inplied ruling that Genstar was Whndsor’s special
enpl oyer. According to Chaney, that ruling is now “the | aw of the
case,” and we should uphold it.

Al ternatively, Chaney suggests that “[t]he neaning of the
Comm ssion’s order and the resulting Circuit Court appellate
decision in that regard is in dispute.” It conplains, therefore,
that the Comm ssion erred in failing to resolve the issue of
Genstar’s status as an enpl oyer, as that was the precise reason for
whi ch Chaney filed issues wwth the WCC.  Moreover, Chaney cont ends
that such a determ nation is “necessary” with respect to its civil
suit against Genstar, which has been stayed pending the
Commi ssion’s resolution of the enployer issue. Accordingly, it
mai ntains that the circuit court should have remanded the matter to
the Comm ssion for a determ nation of Genstar’s status.

In addition, Chaney notes that “no one appeal ed the deci sion
of the Workers’ Conpensation Comr ssion that Chaney’s claim for
i ndemnification is NOT bar[r]ed by the statute of limtations.”
Accordi ngly, Chaney suggests that, if its indemification claimis
not barred by limtations, then it is entitled to have the WCC
resol ve the enpl oyer issue.

Wil e recognizing that, as to Wndsor’s conpensation claim
there has been *“a final judgnent on the nerits in a prior
litigation,” Chaney asserts that there is no basis to concl ude that

it ever “intentionally relinquished its rights to have GCenstar
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declared a special enployer.” Rather, Chaney insists that
“Genstar’s status as an enpl oyer was not in issue originally before

the Commi ssion,” and the only “rel evant i ssue before t he Comm ssi on
was the status of Chaney as Wndsor’s enployer.” In contrast,
Chaney notes that “the issue in the subsequent proceedi ng between
Genstar and Chaney i nvol ves a breach of contract claimand a claim
for indemity.” In its view, “a determnation that Chaney was
W ndsor’ s general enployer does not preclude a finding that at the
time of the accident, GCenstar was Wndsor’'s special enployer,”
because those facts and issues were not litigated in the workers’
conpensati on proceedi ng.

Genstar counters that, because Chaney failed to appeal the
1995 Commi ssion Order, which determ ned, in effect, that Chaney was
Wndsor’s sole enployer, Chaney is “estopped from denying
responsibility for payment of ... benefits.” Regarding appellant’s
assertion that it failed to appeal the WCC's ruling as to the
statute of limtations, Genstar contends that it had “no basis for

appeal ,” given that it prevailed below In this regard, GCenstar
asserts that "“it is the ultimate decision of the Comm ssion

effectively disposing of the case, not each individual finding,

which is the basis for judicial review”
W ndsor submts that, “in the context of this appeal,” the
i ssues of waiver and estoppel are “one and the sane.” Wi | e

recogni zing that the Comm ssion did not expressly “use the words
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‘waived its right to raise the issue,’” Wndsor argues that the WCC
correctly found, in effect, that Chaney waived its claim against
Genstar and was estopped from i npl eadi ng Genstar.

II.

The Maryl and Workers' Conpensation Act (the “Act”), codified
in Title 9 of the Labor and Enploynent Article (“L.E. ") of the
Maryl and Code (1991, 1999 Repl. Vol.), entitles covered enpl oyees
to recover conpensation benefits, without regard to fault, for an
occupational disease or an accidental injury that arises out of and
in the course of enploynent. See L.E. 88 9-101(b), 9-501, 9-502.
See Livering v. Richardson’s Restaurant, 374 WM. 566, 573-74
(2003); Means v. Baltimore County, 344 Ml. 661, 664 (1997); Mayor
and City Council of Baltimore v. Johnson, ____ M. App. , No.

1061, Septenber Term 2001, slip op. at 16 (filed April 23, 2004).

Conpensation is nmade “for the | oss of earning capacity resulting
from accidental injury, disease, or death occurring during the
course of enployment.” Philip Electronics North America v. Wright,
348 Md. 209, 215-16 (1997); see Ametek v. O’Connor, 364 M. 143,
154 (2001); DeBusk v. Johns Hopkins Hosp., 342 Md. 432, 437 (1996).

The Act constitutes a “‘conprehensive schene to ... provide
sure and certain relief for injured [workers], their famlies and
dependents regardless of questions of fault.’” Hastings v.

Mechalske, 336 M. 663, 672 (1994) (citations omtted); see

Breitenbach v. N.B. Handy Co., 366 Ml. 467, 474 (2001); waters v.
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Pleasant Manor Nursing Home, 361 Md. 82, 104 (2000). As the Court
of Appeals recently reiterated, “[t]he Act essentially is renedial,
social legislation designed to protect workers and their famlies
from various hardships that result from enploynent-related
injuries.” Livering, 374 Ml. at 574; see Martin v. Beverage Capital
Corp., 353 Ml. 388, 398 (1999).

Pursuant to L.E. 8§ 9-509(a), conpensation under the Act is
ordinarily an injured enpl oyee’ s exclusive renedy with respect to
the enpl oyer. Imbraguglio, 346 Md. at 578. “Conpensati on awarded
on this fault-free basis under the statutory plan substitutes for
an enployee’s comon law right to bring a fault-based tort suit
agai nst an enployer for damages resulting from the enployee’s
injury . ...” DeBusk, 342 Ml. at 438; see Belcher v. T. Rowe Price
Foundation, Inc., 329 Md. 709, 736 (1993). The “quid pro quo” for
conpensation to an enpl oyee, unrelated to fault, is that enployers
are “relieved of the prospect of |arge danmage verdicts. Art hur
Larson, Larson’s Workers’ Compensation Law (2000), § 100.01, at
100-2-3 (“Larson’s"); see Imbraguglio, 346 M. at 578; Hastings,
336 Md. at 672. In this way, enployers avoid “the disruption of
busi ness by burdensone | awsuits.” Central GMC, Inc. v. Lagana, 120
Md. App. 195, 204, cert. granted, 350 Md. 280, appeal dismissed
351 Md. 160 (1998).

Al though the Act is “renedial in nature,” and “‘should be

construed as liberally in favor of injured enployees as its
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provisions will permt in order to effectuate its benevolent

1"

pur poses, Philip Electronics, supra, 348 Ml. at 216 (citation
omtted), “the Act has a purpose broader than serving the interests
of enpl oyers and their enployees ... The needs and expectations of
society, in addition to those of the work force, cone into play.”
Belcher, 329 Md. at 737. As the Court of Appeals has said, “the
Act protects enpl oyees, enployers, and the public alike.” Polomski
v. Mayor and City Council of Baltimore, 344 Md. 70, 76 (1996); sece
waters, 361 M. at 104.

Recovery pursuant to the Act is ordinarily an enpl oyee’ s “sole
recourse” as against an enployer. Imbraguglio, 346 M. at 578
But, under certain circunstances, the Act preserves the rights of
the enpl oyee, the enployer, and the insurer to sue for danages.
Accordi ngly, we next consider the statutory schenme with respect to
third party tortfeasors.

When a worker sustains an injury arising out of and in the
course of enpl oynent, but which was caused by the negligence of a
third party, L.E. 8 9-902 expressly provides the injured enpl oyee
with the option of either: 1) filing a conpensation clai magai nst
the enpl oyer to recover benefits under the Act, or 2) instituting

an action for danages against the tortfeasor.® Imbraguglio, 346

6 An enployee may also pursue a civil action against an
enpl oyer if the enployee’s injury is the result of the deliberate
intention of the enployer. See L.E. 8 9-509(d). This provision
has no bearing on the case sub judice.
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Ml. at 583-84; Saadeh v. Saadeh, Inc., 150 Md. App. 305, 312, cert.
denied, 376 Md. 52 (2003). Although an enployee is not entitled to
col l ect a double recovery, the Act “neither excuses third-parties
from their own negligence nor limts their liability.”
Imbraguglio, 346 Ml. at 583.

Under L.E. 8 9-902(a), a self-insured enployer, or the
enployer’s insurer, is permtted to sue a third party whose
tortious conduct causes an enployee’s injuries, in order “to recoup
fromthe tort-feasor the conpensation it has paid.” Saadeh, 150
Ml. App. at 314; see Podgurski v. OneBeacon Insurance Co., 374 M.
133, 139- 140 (2003). I ndeed, if an enployee elects to receive
conpensation benefits as a result of an injury caused by a third
party, then the enployer has the exclusive right to bring a tort
action against a third party for a period of two nonths follow ng
the award of conpensation benefits to the enployee. L.E. § 9-
902(c); see Franch v. Ankney, 341 WM. 350, 357-58 (1996);
Podgurski, 374 Md. at 140; Erie Ins. Co. v. Curtis, 330 Ml. 160,
164 (1993); Saadeh, 150 Mi. App. at 313. But, L.E. § 9-902(b)
requires the insurer or enployer to pay any “excess” recovery to
the claimant. See Podgurski, 374 Md. at 140; Saadeh, 150 Ml. App.
at 313.

If the enployee opts to recover conpensation benefits under
the Act, even though the injury was caused by a third party, and

the enployer fails to file suit against the tortfeasor in the two-
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nmonth exclusivity period, then the enployee may also file suit
against the third-party tortfeasor, despite having accepted
conpensati on benefits. Podgurski, 374 M. at 140. |In that event,
“the enployer retains a subrogation interest in the rei nbursenent
of the workers’ conpensation funds it paid pursuant to the Act....”
Id. See Imbraguglio, 346 Ml. at 584; Collins v. United Pacific
Ins. Co., 315 M. 141, 145 (1989) (interpreting predecessor
statute). This is because the enployer’s interest “acts as a
‘statutory lien’ on any recovery the enployee may obtain fromthe
third party.” Franch, 341 Ml. at 358.

Several statutory provisions are particularly relevant to our
anal ysis. W pause to review them

L.E. 8 9-707 requires an enployer to submt an enployer’s
report to the Comm ssion when an enpl oyee |oses nore than three
days of work because of an accidental work related injury.
Cornbl att, Meredith, and Sevel, Workers’ Compensation Manual (11'"
Ed. 2003), at 39 (“Manual”). The report nust contain all “rel evant
and necessary” information for the determ nation of a claim See
Howard County Association for Retarded Citizens, Inc. v. Walls, 288
M. 526, 531 (1980). L.E 8§ 9-707 states, in part:

§ 9-707. Report by employer to Commission.

(a) Accidental personal injury. — |f an accidental
personal injury causes disability for nore than 3 days or
deat h, the enployer shall report the accidental personal

infjury and the disability or death to the Comm ssion
wi thin 10 days after receiving oral or witten notice of
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the disability or death.

(c) Contents of report. — Each report under
subsection (a) or (b) of this section shall state:

(1) whether the accidental personal injury or
occupational disease arose out of and in the course of
enpl oynent ;

(2) the tinme, cause, and nature of the
disability and the accidental personal injury or
occupati onal disease;

(3) the probable duration of the disability;
and

(4) any other information that the Conmm ssion
may require by regul ation.

L.E. 8 9-709 requires the claimant to file an application for
benefits within sixty days of the accident. The Conm ssion then
“establishes a ‘consideration date,’ which notifies the
enpl oyer/insurer that the Commi ssion will pass an award based on
the evidence in the claimfile unless the Conmi ssion is notified of
the enployer/insurer’s desire to contest the case on specific
grounds or issues.” Manual, at 41; see Glbert and Hunphreys
Maryland Workers’ Compensation Handbook (2" ed.), at 295
(“ Handbook™) .

When an enpl oyee files a conpensation claimwith the WCC, L. E
8§ 9-713 requires the enployer either to begin paynent of benefits,
or to file issues contesting the claim wthin twenty-one days
after the enployee’'s filing of the claim “The filing of issues
constitutes a request for a hearing before the Comm ssion.”
Manual, at 42. Under L.E. 8 9-713(f), paynent of benefits prior to

an award of benefits is not a waiver of an enployer’s right “to
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contest the claim” L.E 8 9-713 provides:
§ 9-713. Payment of benefits or filing of issues.

(a) Payment or filing within 21 days. — Except as
provided in subsection (c) of this section, within 21
days after a claimis filed with the Conm ssion, the
enpl oyer or its insurer shall:

(1) begin paying tenporary total disability
benefits; or

(2) file with the Commission any 1issue to
contest the claim.

(b) Failure to pay or file within 21 days -
Penalties. — |If the Comm ssion finds that an enpl oyer or
insurer has failed, wthout good cause, to begin paying
tenporary total disability benefits or to file issues
contesting a claim wthin 21 days after the claimis
filed, the Comm ssion nmay assess agai nst the enpl oyer or
insurer a fine not exceeding 20% of the anount of the
paynent .

(c) Payment or filing within 30 days. — |f the
enpl oyer or its insurer does not begi n payi ng benefits or
file issues within 21 days under subsection (a) of this
section, within 30 days after the claimis filed with the
Commi ssion, the enployer or its insurer shall:

(1) begin paying tenporary total disability
benefits; or

(2) file wth the Conm ssion any issue to
contest the claim

(d) Failure to pay or file within 30 days -
Penalties. — |f the Comm ssion finds that an enpl oyer or
i nsurer has failed, wthout good cause, to begin paying
tenporary total disability benefits or to file issues
contesting a claim within 30 days after the claimis
filed, the Comm ssion may assess agai nst the enpl oyer or
insurer a fine not exceeding 40% of the paynent.

(e) Payment to covered employee. — The Conm ssion
shall order the enployer or insurer to pay a fine
assessed under this section to the covered enpl oyee.

(f) Payment of benefits not waiver. — Subject to §

9-714 of this subtitle, payment by an employer or its
insurer before an award does not waive the right of the
employer or its insurer to contest the claim.

(Enmphasi s added).

Pursuant to L.E. § 9-714, the Conm ssi on nakes an award within
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thirty days after the filing of a claim if the claim is
uncontested. But, if a hearing is held, any award nust await the
results of the hearing. In this case, no hearing was requested and
none was held. The WCC issued its award to Wndsor on July 18,
1995, requiring Chaney and its Insurer to pay benefits to Wndsor.
Al though “[a]n initial award of conpensation is a final appeal abl e
order,” Handbook, at 297, no appeal was taken from the Order of
July 18, 1995.

L.E. 88 9-714 and 9-715 pertain to the WCs power to
investigate a claim They state:

§ 9-714. Claim processing.

(a) Investigation; hearing. — When the Conm ssion
receives a claim the Conmm ssion:

(1) may investigate the claim and

(2) on application of any party to the claim
shall order a hearing.

(b) Determination. — (1) The Conmi ssion shall nake
or deny an award within 30 days:
(i) after the claimis filed; or
(ii) if a hearing is held, after the hearing
I's concl uded.

(2) The decision shall be recorded in the
principal office of the Conmm ssion, and a copy of the
decision shall be sent by first class mail to each
party’s attorney of record or, if the party is
unrepresented, to the party.

§ 9-715. Conduct of investigations.

(a) In general. — The Comm ssion nmay conduct an
investigation in the manner that the Comm ssion finds
best to:

(1) determne the substantial rights of each
party; and
(2) carry out justly the spirit of this title.

(b) Rules of evidence and procedure. — Except as

otherwi se provided in this title, the Conm ssion is not
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bound by:
(1) any comon law or statutory rule of
evi dence; or
(2) any formal or technical rule of procedure.
As we observed earlier, L.E. 8 9-901 permts an enpl oyee who
Is injured as a result of the negligence of a third party to bring
suit against the third party, or proceed under the Act and then sue
the third party. See Handbook, at 308. Under L.E. 8§ 9-903, if the
claimant sues a third party in tort, but the claim for damages
yi el ds an award | ess t han what the worker woul d have recei ved under
the Act, the worker retains the right to seek to “reopen the claim
for conpensation,” in order to recover an anount equal to what the
i nj ured enpl oyee woul d have received in conpensation had he or she
proceeded under the Act. As a result, the worker need not suffer
t he consequence of a “bad guess” as to the appropriate course of
action, and does not risk losing all benefits under the Act, “in
t he event of a choice which proves to have been unwi se.” Larson’s

§ 115, at 115-1. L.E. 8 9-903 provides:

§ 9-903. Effect of receipt of amount in action.

(a) In general. —Except as provided in subsection
(b) of this section, if a covered enployee or the
dependents of a covered enpl oyee recei ve an anount in an
action:

(1) the amount is in place of any award that
ot herw se could be nmade under this title; and
(2) the case is finally closed and settl ed.
(b) Exception. —If the anmount of damages received
by the covered enpl oyee or the dependents of the covered
enployee is less than the anmount that the covered
enpl oyee or dependents would otherwi se be entitled to
receive under this title, the covered enployee or
dependents nmy reopen the claim for conpensation to
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recover the difference between:

(1) the amount of damages received by the
covered enpl oyee or dependents; and

(2) the full amount of conpensation that
ot herwi se woul d be payable under this title.

L.E. 8 9-902 allows a self-insured enployer or an insurer to
sue a third party tortfeasor to recover conpensation benefits paid
on behalf of a claimant. It states:

§ 9-902. Action against third party after award
or payment of compensation.

(a) Action by self-insured employer, 1insurer, or
fund. — If aclaimis filed and conpensation is awarded
or paid under this title, a self-insured enployer, an
i nsurer, the Subsequent Injury Fund, or the Uninsured
Enpl oyers’ Fund may bring an action for damages agai nst
the third party who is liable for the injury or death of
t he covered enpl oyee.

(b) Recovery of damages exceeding compensation and
other payments. — |f the sel f-insured enpl oyer, insurer,
Subsequent Injury Fund, or Uninsured Enployers’ Fund
recovers danmages exceeding the anpbunt of conpensation
pai d or awarded and the anmount of payments for nedical
services, funeral expenses, or any other purpose under
Subtitle 6 of this title, the self-insured enployer,
i nsurer, Subsequent Injury Fund, or Uni nsured Enpl oyers’
Fund shal |

(1) deduct from the excess anount its costs and
expenses for the action; and

(2) pay the balance of the excess amobunt to the
covered enpl oyee or, in case of death, the dependents of
the covered enpl oyee.

(c) Action by covered employee or dependents. — |f the
sel f-insured enployer, insurer, Subsequent Injury Fund, or
Uni nsur ed Enpl oyers’ Fund does not bring an action agai nst the
third party within 2 nonths after the Conm ssion makes an
award, the covered enployee may bring an action for damages
against the third party.

(d) Limitations period. — The period of limtations
for the right of action of a covered enployee or the
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dependents of the covered enployee against the third

party does not begin to run until 2 nonths after the fist

awar d of conpensati on nade to the covered enpl oyee or the
dependents under this title.
(e) Distribution of damages. — |f the covered

enpl oyee or the dependents of the covered enployee

recover damages, the covered enpl oyee or dependents:

(1) first, may deduct the costs and expenses of
the covered enpl oyee or dependents for the action;

(2) next, shall reinburse the self-insured
enpl oyer, insurer, Subsequent Injury Fund, or Uninsured
Enpl oyers’ Fund for:

(i) the conpensation al ready paid or awarded,;
and
(ii) any anounts paid for medical services,

funeral expenses, or any other purpose under Subtitle 6

of this title;

Code of Maryl and Regul ations (“COVAR’) 14.09.01.08 permts a
party to i npl ead an al | eged co-enpl oyer in a conpensation case. It
provi des: “C ai mAgai nst Statutory Enpl oyer or Co-enployer. Aparty
may join a person designated by statute as an enployer or alleged
to be a co-employer by notifying the Comm ssion in witing of the
person's correct nanme and address.” (Enphasis added).

The Conmm ssion’ s decision carries a prim faci e presunption of
correctness. L.E. 8 9-745(b); Martin, 353 M. at 402; Gleneagles,
Inc. v. Hanks, ____ M. App. ___, No. 1502, Septenber Term 2003,
slip op. at 7 (filed April 19, 2004). Nevertheless, “a review ng
court has broad authority and may reverse t he Conmm ssion's deci sion
when it is based on an erroneous conception of the law.” Board of
County Comm'rs v. Vache, 349 MI. 526, 537 (1998); see Mona Elec.

Services, Inc. v. Shelton, 148 MI. App. 1, 5 (2002); Henville v.
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Southwest Airlines, Inc., 142 Md. App. 79, 86 (2002).
III.

W consider the statutory schenme outlined above in |ight of
the canons of statutory construction. The interpretation of a
statute is a judicial function. Muhl v. Magan, 313 Ml. 462, 481-82
(1988). Qur goal is to “ascertain and effectuate |egislative
intent.” Consolidated Constr. Servs., Inc. v. Simpson, 372 M.
434, 456 (2002); see Liverpool v. Baltimore Diamond Exchange, Inc.,
369 Md. 304, 316 (2002); Mayor & City Council of Baltimore v.
Chase, 360 M. 121, 128 (2000).

Cenerally, we give the words of the statute their “ordinary
and comon nmeaning within the context in which they are used.”
Polomski, 344 Md. at 75. To the extent “reasonably possible,” we
read a statute so “that no word, phrase, clause, or sentence is
rendered surplusage or neaningless.” Mazor v. State Dep't of
Correction, 279 M. 355, 360 (1977); see Eng’g Mgmt. Servs., Inc.
v. Md. State Highway Admin., 375 Ml. 211, 224 (2003); Motor Vehicle
Admin. v. Lytle, 374 M. 37, 61-2 (2003). To effectuate the
| egi sl ative intent, we may consider "'the consequences resulting
fromone meani ng rat her than another, and adopt that construction
whi ch avoids an illogical or unreasonable result, or one which is
i nconsi stent with common sense.'" Chesapeake Charter, Inc. v. Anne
Arundel County Bd. of Educ., 358 M. 129, 135 (2000) (citation

omtted). But, “absurd results” inthe interpretation of a statute
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“are to be shunned.” Mayor & Council of Rockville v. Rylyns
Enters., Inc., 372 Ml. 514, 550 (2002).
When, as here, a statutory provision is part of a statutory

schene, all sections of the Act nust be read together ... to
discern the true intent of the legislature.’” Breitenbach, 366 M.
at 472 (citation omtted); see Vest v. Giant Food Stores, Inc., 329
Ml. 461, 466-67 (1993); Ball v. Univ. of Maryland, 137 M. App

229, 232 (2001); Buskirk v. C.J. Langenfelder & Son, Inc., 136 M.
App. 261, 269 (2001). We do not exam ne the provisions of such a
statute as if they are “isolated, independent sections.” waters,
361 Md. at 104.

As noted, the Act was conceived to protect workers and their
famlies, “'based largely on a social theory of providing support
and preventing destitution, rather than settling accounts
according to . . . Dblane.’” Belcher, 329 MI. at 736 (citation
omtted). See Waters, 361 MI. at 104; Martin, 353 Ml. at 398.
Because the Act’'s “core values ... have never been abandoned,”
Polomski, 344 M. at 76, the “benevolent objective of workers
conpensation statutes is the polar principle in determning the
rights of the parties.” Central GMC, Inc., 120 Md. App. at 205.
Indeed, in L.E. 8 9-102(b), the Legislature expressly rendered
i nappl i cable the general rule that “a statute in derogation of the
common lawis to be strictly construed....” Therefore, we construe

the Act “as liberally in favor of injured enployees as its
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provisions will permt in order to effectuate its benevol ent
pur poses." Bethlehem-Sparrows Point Shipyard, Inc. v. Hempfield,
206 Md. 589, 594 (1955); see Engel & Engel, P.A. v. Ingerman, 353
MI. 43, 51 (1999); Keystone Masonry Corp. v. Hernandez, _ M.

App. __, No. 680, Septenber Term 2003, slip op. at 18 (filed
April 19, 2004).

Anbi gui ties or uncertainties in the Act are generally resol ved
in favor of a claimnt, consistent with the statutory purpose.
Ametek, 364 Mil. at 154; PpPhilip Electronics, 348 Ml. at 217; Para v.
Richards Group of Washington Ltd. Partnership, 339 M. 241, 252
(1995); Mayor & City Council of Baltimore v. Cassidy, 338 Ml. 88,
97 (1995). In this regard, “[we my ... consider the particul ar
problem or problens the legislature was addressing, and the
objectives it sought to attain." Sinai Hosp. of Baltimore, Inc. v.
Department of Employment & Training, 309 M. 28, 40 (1987).
However, as the Court acknow edged in Podgurski, 374 Md. at 143,
the Court “does not apply a |iberal construction axiomwhere it is
i n opposition to the plain neaning of a statute.” This is because
“t he benevol ent purposes of the Act are net when a covered enpl oyee
receives all the benefits to which she is entitled under the Act.
They extend no further.” Id. at 143.

Moreover, we “‘may not create anbiguity or uncertainty in the
Act’s provisions where none exists so that a provision my be

interpreted in favor of the injured claimant.’” Ametek, 364 M. at
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155 (citation omtted). Nor may we add or delete words so as “‘to
give the statute a neaning not otherwi se communicated by the

| anguage used. Harris v. Board of Educ. of Howard County, 375 M.
21, 31 (2003) (citation omtted); see Johnson, slip op. at 27;
Clarence W. Gosnell, Inc. v. Hensley, M. App. ___, No. 982,
Septenber Term 2002, slip op. at 13-14 (filed April 8, 2004).
And, we may not extend coverage “beyond that which is authorized by
t he provisions of the Act.” Barnes v. Children’s Hospital, 109 M.
App. 543, 554 (1996); see Engel, 353 MI. at 55 (discussing
attorneys’ fees in workers’ conpensation cases and stating that,
when “*the | anguage of the statute is plain and cl ear and expresses
a meaning consistent wth the statute' s apparent purpose, no
further analysis is ordinarily required.””) (Ctation omtted).

Wth this understanding of the Act and the principles of
statutory construction, we turn to consider Chaney’ s contentions.

Iv.

We shall not be detained by Chaney’'s contention that, because
the WCC relied on estoppel, it inplicitly ruled that Genstar was a
special enployer. There are many cases, civil and crimnal, in
whi ch a court decides a particul ar i ssue because it is dispositive,
and obviates the need for the court to address issues that m ght
ot herwi se be regarded as threshold questions. Merely because the
agency chose to address first the issue of estoppel does not nean

that it inpliedly decided any other issues. To illustrate, a court
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m ght first consider whether a party waived a contention, because
a determ nation of waiver obviates the need for the court to reach
the nerits. Such a ruling cannot be construed as an inplied
finding by the court that the claimnust have had nerit, or else
the court would not have found that the claimwas waived. 1In the
same way, it is conpletely unreasonable for Chaney to infer from
the WCC s finding of estoppel that the Comm ssion otherw se agreed
wi th Chaney that Genstar was a special or joint enployer.
V.

Appel | ant conplains, alternatively, that the WCC erroneously
found estoppel, and failed to determ ne whether GCenstar was a
special or joint enployer. W agree that, in the ordinary course,
it is the Commssion’s responsibility to resolve any issue
concerning the identity of the correct enployer with respect to a
work related accident. | ndeed, that is why it is difficult to
overl ook Chaney’'s failure to ask the Comm ssion to do so until siXx
years after the accident. Temporary Staffing, Inc., supra, 362 M.
388, is instructive.

Tenporary Staffing, Inc. (“TSI”) sent the claimnt, M.
Jewell, to wrk at J.J. Haines & Co., Inc. (“Haines”), pursuant to
an agreenent between the enployers. Id. at 392. Jewel | was
injured on the job, and subsequently filed a conpensation claim
with the WCC The Comm ssion determned that Haines was the

enpl oyer, wi thout considering the parties’ contractual agreenent as
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toliability. 1Id. at 392. On judicial review, the circuit court
determ ned that TSI and Hai nes were co-enpl oyers, and remanded to
the WCC for further proceedings. 1d. The WCC then rul ed that “both
enpl oyers and their insurers were jointly |liable in equal shares.”
Id. at 393. Thereafter, the circuit court concluded that TSI was
primarily liable for paynent of the award, but that Haines was
obligated to provide excess coverage in the event TSI could not
fulfill its obligations. 1d. at 393.

The Court of Appeal s concluded that the circuit court erred by
maki ng “factual determ nations that should have been remanded to
the Commission for its consideration.” Id. at 393. As the Court
expl ai ned, the intent of the Legislature in creating the Conm ssion
was to relieve the court system from the burdens of such cl ai s,
and to provide a l|less expensive and nore expeditious way for
workers to obtain conpensation for work related injuries. I1d. at
404. To that end, the Conmi ssion is entrusted with “the authority
to approve cl ai ns, reopen cases, make determinations on employment
relationships, determine liability of employers, award |unp sum
paynents, approve settlenents, award fees for |egal services,
funeral expenses, and nedical services.” 1d. at 400 (enphasis
added) .

Al t hough the enployers and their insurers had “requested that
t he Conmi ssion deci de which enployer and insurer should be |iable

for paynent to M. Jewell,” id. at 400, the Conm ssion declined to

32



resolve the issue; it was of the viewthat “‘interpretation of the
contract is beyond [the WCC s] jurisdiction....’” Id. In the
circuit court, and on appeal, TSI argued that the contract between
the enployers was not relevant, and “should be litigated in a
separate civil proceeding.” Id. at 401. The Court squarely
rejected TSI’ s contention as “contrary to the | egislative intent of
the Act.” 1d. at 404. Indeed, m ndful of the statutory authority
granted to the WCC and the legislative intent, the Court said that
“the Conmm ssion has the authority to, and should, interpret
agreenent s bet ween general enpl oyers and speci al enployers Iike the
one in the case sub judice.” Id. at 403. Therefore, the Court
ruled that “the GCrcuit Court ... erred when it interpreted the
agreenent between J.J. Haines and TSI instead of remanding the
matter to the Comm ssion for its consideration.” 1d. at 396.
Significantly, the Court stated:
As relevant to the present case, the Commssion is
granted the power to initially determne whether a
specific entity is an enployer of an injured worker
When a possibility of dual or alternate employers exists,
the Commission, out of necessity, must determine the
extent of each respective employer’s liability. |In the
performance of that duty, the Commission, in order to
fulfill its obligation, must consider an agreement
between employers.
Id. at 399 (enphasis added). It reasoned:
When all relevant employers are part of a Commission
proceeding that includes the determination of liability
between them for workers’ compensation benefits and one

of the employers alleges that there is an agreement that
affected the relationship, the Commission should consider
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whether an agreement exists and the effect of the
agreement. This is in accordance with the intent of the
Act. |f a party before the Conm ssion believes that the
Commi ssion did not properly apply or interpret the
agreenent, the party may seek judicial review of the
Commi ssion’s ruling. In this manner, all issues can be
finally resolved 1in the one proceeding, without the
necessity of multiple suits.

Id. at 404 (enphasis added).

Accordi ngly, the Court said:

W hold that the Conm ssion, when considering

liability for enpl oyee’s workers’ conpensation benefits

bet ween co-enployers, should interpret and apply any

contracts or agreenments between the co-enployers that

validly affects their liability for the paynent of such

benefits to an entitled worker. This is in accordance

with the intent of the Act and the authority granted to

the Comm ssion to resolve workers’ conpensation cases

under the Act. It is also sound judicial policy to

resolve all aspects of a case within the same proceeding

and not to have a separate proceeding for each aspect of

a case.
Id. at 406 (enphasis added). See also Oxford Cabinet Co. v. Parks
179 Md. 680, 683 (1941) (“The purpose of the Wrknman' s Conpensati on
Act . . . was . . . that the adm nistration of that |aw should be
wi t hdrawn as nmuch as possible fromthe courts in order to save the
expense and delay of litigation.”); Glidden-Durkee (SCM) Corp. v.
Mobay Chemical Corp., 61 Ml. App. 583, 596 (1985) (“This statutory
schene i s consistent with the purpose of the Wrknen’s Conpensati on
Act, to provide sinple, speedy and econom cal procedures consi stent
with practical justice . . . .7).

Temporary Staffing, Inc. highlights the serious flaws in the

way that Chaney proceeded here. In stark contrast to Temporary
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Staffing, Inc., when Chaney submtted its report of injury to the
WCC, as required by L.E. 8 9-707, it never alerted the WCC to its
contention that Genstar was a dual enployer or Wndsor’s speci al
enpl oyer, despite Chaney’s know edge that W ndsor had been | oaned
to Genstar and the accident occurred at Genstar’s preni ses.

Nevert heless, L.E. 8 9-707(c), which governs the contents of the

enpl oyer’s report, provides that it “shall” include whether the
injury “arose out of and in the course of enploynment.” The word
“shall” is generally understood as nandatory. See Wyatt v.

Johnson, 103 M. App. 250, 259-60 (1995) (stating that “shall’
connotes a mandatory i ntent unl ess the context suggests ot herw se).
Therefore, if Chaney believed that, at the relevant tinme, Wndsor’s
infjury did not arise out of and in the course of Wndsor’s
enpl oynent with Chaney, it should have said so.

Mor eover, because COMAR 14.09.01.08 specifically allows an
enpl oyer to join an all eged co-enployer in a workers’ comnpensati on
proceeding, if Chaney considered Genstar a dual or special
enpl oyer, it should have sought to inplead Genstar. And, prior to
the award of benefits by the WCC, Chaney failed to file any issues
with the WCC to contest the claim as required by L.E. 8§ 9-713.
Yet, if the Conmmssion had been tinely alerted to an issue
concerning the correct enployer, it would have had an opportunity
to undertake an i nvestigation, as contenplated by L.E. 88 9-714 and

9-715.
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In our view, Chaney’'s conduct contravened the inportant
principles of judicial econonmy that the Act was designed to
achi eve, as recogni zed by the Court in Temporary Staffing, Inc. AS
a result of Chaney’s course of conduct, “all relevant enployers”
were not “part of a Comm ssion proceeding that include[d] the
determnation of liability between themfor workers’ conpensation

benefits....’ Temporary Staffing, Inc., 362 M. at 404.
Consequently, and contrary to the intention of the Legislature, all
i ssues inregard to conpensati on benefits could not be “resol ved in
one proceeding....” Id. Instead, appellant created “the necessity
of multiple suits,” id., when, al nost six years after the accident,
it filed suit against Genstar, predicated on the contention that
Genstar was Wndsor’s special or dual enployer.

As in Temporary Staffing, Inc., the issue of whether Censtar
was a special or joint enployer was quintessentially one for the
Conmi ssion to decide. Yet, the WCC was never asked to resolve the
issue within a reasonable tinme. Chaney has not referred us to any
authority that sanctions its course of conduct.

Chaney’s course of conduct cannot be attributed to an
oversight or a lack of know edge of the relevant facts. To the
contrary, our review of Chaney’'s report of injury to the WCC
considered in light of the Act as a whol e, | eads i nescapably to the
conclusion that Chaney did not pronptly ask the Conmi ssion to

det erm ne whet her Genstar was a special or joint enployer, because
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Chaney anti ci pated recovery fromGenstar through a third party tort
action, pursuant to its right of subrogation. Chaney woul d not
have had a right of subrogation if Genstar was found to be a
special or joint enployer.

The parties have not discussed the significance, if any, of
the word “subrogation” on the enployer’s report to the Comm ssi on,
but that term undergirds our analysis. As we indicated, Chaney

inserted the word “SUBROGATION' in its report to the WCC, in the

space inmediately after it noted that the accident did not occur on
Chaney’ s prem ses. In a workers’ conpensation case, the term
“subrogation” has | egal significance; in our view, Chaney’s use of
the term “subrogati on” constituted an assertion by Chaney that it
believed it had a claim for subrogation. In effect, Chaney
represented to the WCC that Genstar was a third party tortfeasor
not a joint or special enployer, because Chaney coul d not have had
a claimfor subrogation if Genstar was a special or joint enployer.
Conversely, Chaney could only have had a subrogation claimif the
accident was the fault of a third party tortfeasor; a special or
dual enployer is not considered a third party tortfeasor.

It becones evident that Chaney’'s use of the term®subrogation”
carried |l egal significance when we consider the statutory schene.
A subrogation claimarises under the Act when an enpl oyee suffers
a work related injury because of the actions of a third party

tortfeasor. Based on subrogation, an enployer responsible for
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paynent of workers’ conpensation paynents is permtted to “sue and
recover froma negligent third person” for the enpl oyer’s paynent
of conpensation benefits to the enployee. Unsatisfied Claim & Jud.
Fund Bd. v. Salvo, 231 M. 262, 264 (1963); see also Ametek, 364
Ml. at 158; DeBusk, 342 Md. at 438; Montgomery County v. Valk Mfg.
Co., 317 Md. 185, 190 (1989). In contrast, a work rel ated acci dent
that is not the fault of a third party does not give rise to a
subrogation claim

The Court of Appeals elucidated the principles of subrogation
i n Bachmann v. Glazer, 316 Ml. 405, 412-13 (1989), stating:

Subrogation is founded upon the equitable powers of the
court. It is intended to provide relief against |oss and
damage to a neritorious creditor who has paid the debt of
another. Milholland v. Tiffany, 64 M. 455, 460
(1886).... The rationale underlying the doctrine of
subrogation is to prevent the party primarily liable on
the debt from being unjustly enriched when soneone pays
his debt. Security Ins. Co. v. Mangan, 250 M. 241,
246-47 (1968). See also 10 S. WIlliston, A Treatise on
the Law of Contracts 8 1265 at 845 (W Jaeger 3d ed.
1967):

“The object of subrogation is the prevention

of injustice. It is designed to pronote and to

acconplish justice, and is the nopbde which

equity adopts to conpel the ultimte paynent

of a debt by one, who, in justice, equity, and

good conscience, should pay it. It is an

appropriate nmeans  of preventing unjust

enrichnment....”

* * *

There are three separate categories of subrogation
recogni zed in Maryl and: |egal subrogation, conventional
subrogation, and statutory subrogation. Finance Co. of
Am. [v. U.S.F. & G. Co.], 277 Md. [177, 182 (1976)].

Statutory subrogation arises by act of a |egislature.
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See also Podgurski, 374 Mi. at 141; Alternatives Unlimited, Inc. v.
New Baltimore City Bd. of School Commissioners, 155 Ml. App. 415,
460- 61 (2004) (Subrogation is an equitable renmedy that “giv[es] the
plaintiff the rights fornerly held by another person”); BLAcK s Law
D ctioNary 1595 (4'" ed., 1968) (defining subrogation as “[t]he
substitution of one person in the place of another with reference
to a lawful claim demand or right ...; so that he who is
substituted succeeds to the rights of the other inrelation to the
debt or claim and its rights, renedies, or securities.”).

As we have seen, the right of a self-insured enployer or an
i nsurer to pursue subrogation is a key conmponent of the Act. The
Act “creates a nethod for enforcing” the subrogation rights of a
sel f-insured enployer or an insurer when an enployee’s injury is
the result of athird party’s action. Saadeh, 150 Mi. App. at 314;
see Podgurski, 374 M. at 140-411; Erie, 330 Ml. at 164. In
particular, L.E. 8 9-902(a) expressly authorizes a self-insured
enpl oyer or an insurer to file suit against a third party who nay
be liable in tort for the worker’s injury, for the purpose of
recovering the conpensation benefits paid to the enpl oyee pursuant
to the Act. Podgurski, 374 Md. at 140. |Indeed, for a period of
two nonths following the Conmission’s award of benefits to the
enpl oyee, the enployer/insurer “has the exclusive right to bring
such an action against the third party.” Id.; see Franch, 341 M.

at 358.
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As noted, Liberty Miutual was Chaney’s Insurer. But, according
to cooments nade by Wndsor’'s attorney at the Conm ssion heari ng,
“Chaney had a sel f-insurance deducti bl e of $300,000. So the first
$300, 000 was being paid by Chaney out of pocket. Liberty Mitua
then picks up fromthere....” |If Wndsor’s attorney was correct,
Chaney woul d have been entitled under L.E. 8 9-902 to pursue a
cl ai mfor damages against an alleged third party tortfeasor. Such
a claimis grounded on the enployer’s subrogation interest.

Moreover, as we explained earlier, if an enployer fails to
pursue a third party tortfeasor within the two-nonth period of
exclusivity, the Act permts the enployee to sue the third party
tortfeasor. But, even if an enpl oyee recovers damages froma third
party tortfeasor, the enployer/insurer is entitled “to obtain
rei mbursenent for its workers’ conpensation paynents from the
proceeds.” Franch, 341 Md. at 358; see L.E. 8§ 9-902(e). This is
because t he enpl oyer/insurer “retains a subrogation interest in the
rei mbursenent of the workers’ conpensation funds it paid pursuant
to the Act....” Podgurski, 374 Md. at 140 (enphasis added).

Podgurski, 374 Ml. 133, is instructive. Ms. Podgurski was
injured while working at a hair salon | ocated within a departnent
store. Id. at 138. The salon was insured by OneBeacon | nsurance
Co., which paid workers’ conpensation benefits. 71d. As a result
of her suit against the departnent store, M. Podgurski recovered

an amount that exceeded her workers’ conpensation benefits. I1d. at
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136. But, she challenged the insurer’s claimthat it was entitled
to rei nbursenment fromthe tort award for the conpensation benefits
it had paid. 1d. The Court held that the |anguage of L.E. 8§ 9-
902(e)(2) controlled, and unanbi guously required the enployee to
rei mburse the enpl oyer or the insurer for the workers’ conpensation
paynments it had nmade. 71d. at 149. The Court said, id. at 144:

W hold that the plain | anguage of 8 9-902(e) is clear
and unanbi guous on its face; any argunment that it is
anbi guous is without nerit. Once an enployee recovers
damages froma third party tort-feasor and deducts the
proper costs and expenses, that enpl oyee shall reimburse
the i nsurer or enpl oyer for the compensation already paid
or awarded by the insurer as an award under the Act. The
definitions of these italicized words from 8 9-902 are
patent. The Legi sl ature provided no roomor circunstance
for instituting a limtation or exception permtting,
once third party rei nmbursenment is obtained, a reduction
or total bar of the reinbursenent anount.

The Court’s analysis was rooted in the subrogation rights of
the enpl oyer or insurer. It reasoned:

This history and relative stability of the | anguage
granting subrogation rights to an enpl oyer under this act
are supportive of our plain |anguage anal ysis in the case
at bar. First, as previously nentioned, the Legislature
originally made the enpl oyee choose between exercising
the right to sue the third party or the right to file a
cl ai munder the Act, only to later anend the statute so
that the employer has the exclusive right to file the
action against the third party tort-feasor for two months
after compensation 1is awarded to the employee. The
enpl oyer was guaranteed recovery of its paynment before
the enployee was able to recoup any funds above and
beyond the workers’ conpensation award.U This
illustrates a legislative intent to ensure that a neutral
party, the employer, 1is not made to pay for damages
caused by the actual at-fault party. The statute
protects both the employee and the employer by allowing
the employee to collect compensation from the employer
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where the third party cannot pay the amount of damages
covered by the Act, while allowing the employer to come
out even where the third party can pay that amount. As
this Court has long held, the purpose of the statute is
to protect both the employee and the employer by ensuring
that a third party tort-feasor will not escape liability
by having another pay its debt. See Johnson v. Miles,

188 Md. 455, 460, 53 A . 2d 30, 32 (1947).
Id. at 147-48 (footnote omtted).

As the Court observed, “it was the Legislature s intent under
this statute to ensure full rei nbursenent to the enpl oyer/insurer.”
Id. at 149. The Court recognized the “long standing proposition
that 8 9-902 and its predecessors contenplate that the enpl oyer is
entitled to a full reimbursement of the award it pays under the Act
when the employee receives damages 1in excess of that award from a
third party tort-feasor.” Id. at 150. The Court said, id.:

As the rel evant | anguage of 8 9-902(e) of the Labor

and Enpl oynent Article of the Maryl and Code, and, prior

toits codification, that of Article 101 § 58, have been

substantively unchanged for over 80 years, cases that

have interpreted prior versions of this section of the

code are instructive. Wile the specific issue in the

case sub judice is one of first inpressioninthis Court,

our case lawinterpreting the nearly identical ancestral

| anguage provides additional support that the plain

neaning of the Ilanguage of 8§ 9-902(e), and its

predecessors, require reinbursenent in full to the

enpl oyer/i nsurer.

Clearly, then, Chaney’'s use of the term“subrogation” was not
i nadvertent; it constituted an assertion by Chaney that it believed
it was entitled, as the conpensati on payer, to obtain rei nbursenent
from a third party tortfeasor, by way of subrogation, for its

conpensati on paynents. Put another way, when Chaney used the word
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“subrogation” inits report tothe WCC, it nade a representation to
the WCC that, as the conpensation payer, it would be seeking to
recover froma third party tortfeasor. This conpels the concl usion
that Chaney regarded Genstar as a third party tortfeasor, because
Chaney woul d not have had any subrogation rights as to Genstar if
Genstar was a special or dual enpl oyer.

Moreover, Chaney’s course of conduct in failing to file any
I ssues to contest the claim in failing to request a hearing; and
in failing to note an appeal from the award of benefits, |ends
support to our conclusion that Chaney regarded Genstar as a third
party tortfeasor, rather than a special or joint enployer.
Chaney’ s conduct, viewed in its entirety, was entirely consistent
withits representation to the WCC that it had a subrogation claim
against a third party tortfeasor

This conclusion requires us to analyze the doctrine of

“estoppel ,” which was the basis on which the Comn ssion rul ed that
Chaney was the “correct enployer,” and was barred frompursuing its
speci al enpl oyer claim against Genstar. Al though the Comm ssion
did not identify the particular form of estoppel on which it
relied, we shall focus on judicial estoppel.

Chaney asserts, inter alia, that it “is not judicially
estopped fromasserting that Genstar was a speci al enpl oyer and/ or

joint enployer of Wndsor [because] Chaney has not successfully

pursued a position that Genstar was not Wndsor’s special enpl oyer
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at the tinme of the accident in any prior legal proceeding.” In
addi tion, Chaney clains that, even if it “advanced a position that
it was Wndsor’s general enployer, that position is not
inconsistent with a position that Genstar was Wndsor’s speci al
enpl oyer.” We disagree wth Chaney. As we see it, the WCC
correctly found that Chaney’s belated assertion of a special
enpl oyer cl aimwas barred under the doctrine of estoppel; its use

of the term*“estoppel” enconpassed judicial estoppel.’” W explain.

" In asserting that judicial estoppel does not apply here,
Chaney has not clained that the doctrine is inapplicable because
the matter originated in an adm nistrative proceedi ng. Although we
have not found a Maryland case that is pertinent, nunerous
jurisdictions have recognized that the doctrine of judicial
estoppel applies to adm nistrative proceedi ngs. See, e.g., King v.
Herbert J. Thomas Memorial Hosp., 159 F.3d 192, 196 (4'" Gr. 1998)
(stating that the doctrine of judicial estoppel has three el enents,
including: “The party to be estopped nmust be asserting a position
that is factually inconpatible with a position taken in a prior
judicial or administrative proceeding....”) (enphasis added); Simon
v. Safelite Glass Corp., 128 F.3d 68, 72 (2" Cir. 1997) (“Nunerous
deci si ons have approved the application of judicial estoppel where
the prior statenents were nmade in admni strative or quasi-judicia
proceedi ngs.”); Portela-Gonzalez v. Sec’y. of the Navy, 109 F.3d
74, 78 (1t Gr. 1997) (“[A] party cannot take one position in an
underlying adm nistrative proceeding and then disclaimit in a
subsequent suit arising out of the agency proceedings.”); Chaveriat
v. Williams Pipe Line Co. 11 F. 3d 1420, 1427 (7th Cr. 1993)("[T] he
doctrine [of judicial estoppel] has been applied, rightly in our
view, to proceedings in which a party to an admnistrative
proceedi ng obtains a favorabl e order that he seeks to repudiate in
a subsequent judicial proceeding."); Alabama v. Shalala, 124 F.
Supp. 2d 1250, 1266 (M D. Ala. 2000)(“The doctrine of judicia
estoppel applies even where the party nmade the prior inconsistent
statenents in an admnistrative forum?”); Kamont v. West, 258 F.
Supp. 2d 495, 499 (S.D. Mss. 2003)(concluding that plaintiff was
judicially estopped from pursuing her clains wth the Equal
Enpl oynment Opportunity Conmm ssion because she failed to disclose
such clainms in a prior bankruptcy petition requiring her to reveal

(conti nued. . .)
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“Maryl and has |ong recognized the doctrine of estoppel by

adm ssion, derived fromthe rule laid dowm by the English Court of

Exchequer . . . that ‘[a] man shall not be allowed to bl ow hot and
cold, to claim at one tine and deny at another.’” Eagan v.
Calhoun, 347 Md. 72, 87-88 (1997) (citation omtted). In winMark

Ltd. Partnership v. Miles & Stockbridge, 345 MI. 614, 620 (1997),
the Court said:

““1f parties in court were permtted to assune
I nconsi stent positions in the trial of their causes, the
useful ness of courts of justice would in nbst cases be
paral yzed; the coercive process of the law, available
only between those who consented to its exercise, could
be set at naught by all.... It may accordingly be laid
down as a broad proposition that one who, w thout m stake
i nduced by the opposite party, has taken a particul ar
position deliberately in the course of litigation, nust
act consistently with it; one cannot play fast and
| oose.’”

(I'nternal quotations and citations omtted).

(...continued)
al |l known causes of action.); Barack Ferrazzano Kirschbaum Perlman
& Nagelberg v. Loffredi, 795 N E 2d 779, 786-88 (IIl. App.
2003) (concluding that, in state court proceeding, clients were
judicially estopped from challengi ng reasonabl eness of claim of
former attorneys for legal fees due and owing in connection wth
representation before the National Association of Securities
Dealers, Inc., when clients previously asked NASD to award | egal
fees against the defendant in the NASD proceeding, and nmade no
claimthat the legal fees of the original | awers were unnecessary
or unreasonable); In re Pich, 253 B.R 562, 569 (D.ldaho 2000)
(“Debtor [in bankruptcy] is not entitled to now stand on resi dency
inorder to clai ma honmestead [ exception] having previously, by his
application for rezoning, inherently and necessarily represented
[to zoning board in classification proceeding] that no residence
was contenplated. ™).
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This Court’s decision in Gordon v. Posner, 142 Ml. App. 399,
cert. denied, 369 M. 180 (2002), is illumnating. There, we
expl ai ned that “[j]udicial estoppel, also known as the ‘doctrine
agai nst inconsistent positions, and ‘estoppel by admssion,’
prevents ‘a party who successfully pursued a position in a prior
| egal proceeding from asserting a contrary position in a |ater
proceeding.’” Id. at 424 (quoting Roane v. Washington Co. Hosp.,
137 M. App. 582, 592, cert. denied, 364 M. 463 (2001)).
El uci dating the rational e that undergirds the doctrine of judicial
est oppel, Judge Adkins wote for this Court:

There are two inportant reasons for estoppel.

First, the doctrine of judicial estoppel “rests upon the

principle that alitigant should not be permtted to | ead

a court to find a fact one way and then contend in

anot her judicial proceeding that the sane fact shoul d be

found otherwise.” ... Judicial estoppel ensures “the

‘“integrity of the judicial process’ by ‘prohibiting

parties fromdel i berately changi ng positions accordingto

t he exigencies of the nonent[.]’”

Gordon, 142 M. App. at 425 (alteration in original) (citing New
Hampshire v. Maine, 532 U.S. 742, 750-51 (2001)).

More recently, in Middlebrook Tech, LLC v. Moore, ____ M.
App. , Septenber Term 2003, slip op. at 23-24 (filed May 7,
2004), Judge Deborah Eyler said for this Court:

Three factors ‘typically informthe deci si on whet her

to apply’ the doctrine of judicial estoppel in a

particul ar case: whether the party’ s later position is

clearly inconsistent with its earlier position; whether

the party succeeded in persuading the court in the

earlier matter to accept its position, so that judicial

acceptance of the contrary position in the later nmatter
woul d create the perception that one of the courts had
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been m sl ed; and whether the party seeking to assert the

I nconsi stent positioninthe later matter woul d derive an

unfair advantage, or would i npose an unfair detrinent on

the other party, frombeing permtted to do so.

Nunerous courts in other jurisdictions have recognized the
doctrine of judicial estoppel. See, e.g., Talavera v. School Bd.
of Palm Beach County, 129 F.3d 1214, 1217 (11*" Cir. 1997)
(recogni zing that the doctrine of judicial estoppel ““is appliedto
the calculated assertion of divergent sworn positions. The
doctrine is designed to prevent parties from maki ng a nockery of
justice by inconsistent pleadings.’”) (quoting McKinnon v. Blue
Cross & Blue Shield of Alabama, 935 F.2d 1187, 1192 (11'" Gr.
1991)); Reynolds v. Commissioner of Internal Revenue, 861 F.2d 469,
472 (6'" Gir. 1988) (“Courts have used a variety of netaphors to
descri be the doctrine, characterizing it as a rul e against ‘playing
“fast and | oose with the courts,”” ... ‘blow ng hot and cold as the
occasion denmands,’... or ‘hav[ing] [one’'s] cake and eat[ing] it
too.”")(citations omtted); TIowa Utilities Bd. v. FCC, 219 F.3d
744, 756 (8™ Cir. 2000) (“*Th[is] doctrine ... prohibits a party
from taking inconsistent positions in the sane or related
litigation.””) (citation omtted); see also Pegram v. Herdrich, 530
U S 211, 227 n.8 (2000) (“Judicial estoppel generally prevents a
party from prevailing in one phase of a case on an argunent and
then relying on a contradictory argunment to prevail in another
phase.”).

We recognize that “[t]he circunstances under which judicial
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est oppel nmay appropriately be i nvoked are probably not reducible to
any general fornulation of principle....” Allen v. Zurich Ins.
Co., 667 F.2d 1162, 1166 (4th Cr. 1982); see Lowery v. Stovall, 92
F.3d 219, 223 (4th CGr. 1996). I ndeed, the Suprenme Court has
cautioned that there is no “exhaustive fornula for determning the
applicability of judicial estoppel.” New Hampshire v. Maine, 532
U S at 751. To the contrary, various “considerations may inform
the doctrine’ s application in specific factual contexts.” 1Id.; see
Vogel v. Touhey, 151 Md. App. 682, 706-709 (2003).

W acknowl edge that a party is not always foreclosed from
asserting a position that is inconsistent with one previously
adopt ed. Judicial estoppel is inapplicable unless the party
“*“had, or was chargeable with, full know edge of the facts and
another will be prejudiced by his action.”’” Gordon, 142 M. App.
at 426 (citations omtted); see Stone v. Stone, 230 M. 248, 253
(1962); United Book Press v. Maryland Composition Co., Inc., 141
M. App. 460, 470 (2001); Roane, 137 M. App. at 592. In this
case, however, there is no question that Chaney was chargeable with
know edge of the fact that Wndsor had been “l oaned” to Genstar and
that the i ncident occurred at Genstar’s preni ses, while Wndsor was
wor ki ng for Genstar. Such know edge was sufficient to alert Chaney
to a special enployer claim

Mor eover, as the Court in Temporary Staffing, Inc.

underscored, it is the Conmm ssion’'s function to resol ve i ssues of
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enpl oyer status in a workers’ conpensation case. Yet, Chaney never
asked the WCC to determ ne whet her Genstar was a special or joint
enployer until six years after the accident. Rat her, Chaney
i mmedi ately represented to the WCCthat it had a subrogation claim
In the context of this case, the term*®“subrogation” was a shorthand
reference for Chaney’s position that Genstar was a third party
tortfeasor, not a special or dual enployer. Thus, Chaney presented
itself to the Comm ssion as Wndsor’s enpl oyer, and the Conm ssi on
accepted Chaney’s position. Accordingly, Chaney’ s bel ated attenpt
in 2001 to characterize Genstar as a special or joint enployer
represents the assertion of a legal position inconsistent with one
previously advanced in a |egal proceeding.

In our view, Mackall v. Zayre, supra, 293 Ml. 291, does not
conpel a different conclusion. There, the Court of Appeals
consi dered whether the principles of res judicata and collatera
est oppel barred a conpany from challenging, in a tort case, its
status as an enployer of an injured worker, even though the
Commi ssi on had previously determ ned that the injured worker was
t he enpl oyee of another conpany. 1d. at 222.

Zayre Corporation operated a chain of departnment stores, and
Alden MIlinery | eased space in one of Zayre's stores. Mackall, the
i njured enpl oyee, nanaged the Al den concession in one of Zayre’'s
st ores. Id. at 222-23. She was injured when she slipped on a
liquid on the floor in the Zayre’'s store, outside the area | eased

by Al den. Id. at 223. Mackall filed a claim for workers’
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conpensation, namng “Alden MIlinery, c/o Zayre Hanpton Mall” as
her enployer. 1Id. At the workers’ conpensation hearing, Mckal
testified that she was enployed by Alden, not Zayre. Id. The
Comm ssion subsequently ordered Alden and its insurer to pay
conpensation benefits to Mackall. 1d.

Thereafter, Mackall filed a tort suit against Zayre, alleging
that she was injured due to Zayre s negligence. Zayre clained it
was a co-enployer, and thus was imune from suit under the
predecessor version of the workers’ conpensation statute. I1d. at
223-24. The issue was submitted to a jury, which determ ned that
Mackal | was t he enpl oyee of both Al den and Zayre. 1d. at 226. The
Court of Appeals affirmed. I1d.

On appeal, Mackall argued that, because Zayre and Al den had
the same insurer and were represented by the sane law firmin the
conpensation and tort cases, Zayre was a party or in privity wth
a party to the workers’ conpensation proceeding. Id. at 227.
Relying on principles of res judicata and collateral estoppel
Mackal | argued that Zayre was barred fromcontesting its status as
an enpl oyer, because the Conmm ssion had already determ ned that
Al den was the enployer. 1d. at 227. The Court disagreed.

After review ng the principles of res judicata and coll ateral
estoppel, the Court said, id. at 228-29:

The relevant issue actually Ilitigated in the
wor knmen’ s conpensati on proceedi ng was Al den’s status as
an enpl oyer and the fact determ ned there was that Al den

was Mackall’s enpl oyer. Zayre’'s status as Mackall’s
enployer was not in issue and, therefore, was not

50



determ ned i n t he worknen’ s conpensati on proceedi ng. The

I ssue presented in the subsequent tort action was Zayre’s

status as Mackall’s enployer, and the fact to be

determ ned t here was whet her Zayre, as well as Al den, was

her enpl oyer. Accordingly, under the applicable

principle of collateral estoppel, Zayre was not

prevented, in the subsequent tort action, fromlitigating

its status as Mackall’ s enpl oyer

As we see it, this case is factually distinguishable from
Zayre. In filing suit against Genstar, Wndsor did not attenpt to
foreclose a claim by Genstar that it was a dual enployer, even
t hough the WCC had issued an order determ ning that Chaney was
W ndsor’ s enpl oyer. Yet, that was what Mackall, the enpl oyee, had
attenpted to do, and it was that course of conduct that the Court
rejected. Here, it is Chaney, the enployer, who seeks to litigate
whet her Genstar was a speci al or joint enployer, even t hough Chaney
failed to join Genstar as a party in the conpensati on proceedi ngs,
where this issue should have been resol ved.

Because Chaney never contested the conpensation claim the
Comm ssion i ssued an award of July 18, 1995, inwhich it identified
Chaney as the sol e enpl oyer, and required Chaney and its Insurer to
pay benefits to Wndsor. The order was i nmedi ately appeal abl e, yet
no appeal was taken. Chaney’'s failure to file issues and its
failure to note an appeal support our conclusion that Chaney
asserted to the WCC the position that, based on its subrogation
rights, Genstar was a third party tortfeasor

Under all of the circunstances attendant here, Chaney’s

conduct contravened the principles enbodied in the statutory
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schene. Its belated filing of issues was tantanount to the
assertion of a position contrary to an earlier position that it had
taken with the Comm ssion. Mreover, Chaney’s bel ated assertion
was detrinmental to Genstar, given that Chase, the Genstar foreman
at the tine of the accident, has since died.

JUDGMENT OF THE CIRCUIT COURT FOR
PRINCE GEORGE’'S COUNTY AFFIRMED.
COSTS TO BE PAID BY APPELLANT.
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