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Appel I ant, M chael Chapman, was convicted by a jury sitting
inthe Crcuit Court for Baltinore City (Prevas, J., presiding)
of possession with intent to distribute heroin and cocai ne,
possessi on of heroin and cocaine, conspiracy to distribute
heroi ne and cocai ne, conspiracy to possess with intent to
di stribute heroin and cocai ne, and conspiracy to possess heroin
and cocaine. He was sentenced to fifteen years inprisonnent for
the possession with intent to distribute heroin and cocai ne
convictions and a fifteen-year termfor the conspiracy to
di stribute heroin conviction. Al sentences were to run
concurrently. The remaining convictions were nerged for purposes
of sentencing. Appellant noted a tinely appeal and presents one
question for our review

Did the trial judge abuse his discretion in
denyi ng appellant's notion for recusal ?

FACTS!
On Decenber 7, 1995, at approxinmately 1:30 p.m, Baltinore
City Police Oficer Lewws Ely was on uniformfoot patrol when he
observed a | arge crowd of people exiting the rear of a house
| ocated at 1907 East Eager Street. The officer, who testified at
trial as an expert in the area of controlled dangerous substance

"packagi ng and distribution and nethods of operation in Baltinore

lAppel l ant's sole challenge is to the denial of his nbtion
for recusal; therefore, we set forth only a brief statenent of
the facts adduced at trial.



Cty," testified that 1907 East Eager Street was "a known

di stribution point for narcotics in that area.” The officer took
a covert position in the vacant two-story house at 1907 East
Eager Street, where he remained for approximately thirty m nutes
as three separate groups of fifteen to twenty individuals were
served what appeared to be narcotics.

Oficer Ely testified that he observed appel |l ant coll ect
nmoney fromthe individuals who cane to the residence and assenbl e
themin the back yard. After a |arge enough group had gat hered,
appel l ant woul d direct his co-defendant, Gary Henry, ? who was
also in the yard, to retrieve the narcotics froma paper bag that
was hi dden under a plastic garbage bag filled with trash in the
kitchen of the house. Henry would then return to the yard and
hand out the suspected narcotics to the individuals who had paid
appel | ant .

After the third group of individuals was served, appellant
and Henry began to | eave the area, wal king down an all eyway and
onto Chapel Street. Oficer Ely radioed for backup and recovered
t he paper bag, which contained sixty-seven gelatin capsul es of
suspected heroin and seven green-topped vials of suspected
cocaine. He then followed appellant and Henry onto Chapel
Street. When Henry noticed the officer, he dropped a gelatin

capsul e of suspected heroin and a green-topped vial of suspected

2Henry, who was tried in absentia, is not a party to this
appeal .



cocaine to the ground. Oficer Ely then arrested both nen. 1In a
search of appellant's person incident to his arrest, the officer
recovered $340. Subsequent |aboratory analysis confirmed that
the capsules and vials found in the paper bag did, in fact,

contai n heroin and cocai ne.

DI SCUSSI ON
Prior to the start of trial, defense counsel noved for Judge
John Prevas to recuse hinself from presiding over appellant's
trial, arguing that the judge had "presided over [appellant's]
hom cide trial where he was convicted and sentenced to 30 years,
suspend 15." Appellant had been rel eased on parole prior to the
of fenses in question. Judge Prevas responded:
| f he [appellant] locks hinself into a
court trial where there is no jury, | wll
recuse nyself. But if he takes a jury trial,
they are the triers of fact, not nme. All
do is rule on the notions and give the
instructions, and I do not think recusal is
necessary. So what does he want to do?
Counsel informed Judge Prevas that appellant wanted a jury trial.
Judge Prevas then inquired of counsel, "Do you have any | egal
argunent on the issue of whether | ought to recuse nyself or not
inajury trial?" Counsel responded in the negative. Judge
Prevas deni ed appellant's notion and in doing so engaged in a

| engt hy di scussion on the | aw of recusal, which consuned al nost

thirty-three pages of transcript. Upon conpleting this



recitation, Judge Prevas asked counsel why appellant believed the
j udge woul d be biased as a result of his having presided over
appellant's previous trial and the foll ow ng exchange occurred:

[ DEFENSE COUNSEL]: Your Honor, it is
nmost particularly because the facts of that
case being the 30 years suspended -- 30
years, 15 of which were suspended -- and he
bei ng on probation, too, you [sic] he has a
feeling that, with all due respect to Your
Honor, rulings which Your Honor m ght make
mght tend to result potentially in
proceedi ngs perhaps turning out not in his
favor in front of a jury which would then
cause Your Honor perhaps to feel |ess
di sposed to even handl e the sentencing in
order to get --

THE COURT: Al right. So what it is is
because the specter of a violation of
probation is hanging over him that sonehow I
will cloud nmy rulings in such a way as to
guarantee a violation of probation. |Is that
t he i dea?

[ DEFENSE COUNSEL]: It is a reservation.

THE COURT: Al right. | deny the
nmotion. | think the Maryland Court of
Appeal s ought to get an opportunity to
address that issue. |[If | recuse nyself, they
wi |l never have that opportunity. [If | do
not recuse nyself, we could find out once and
for all because, as | say, it is nost
critically inportant in those one-judge
jurisdictions where if you are on the judge's
probation and you get charged again, the tax
payers [sic] then have to go to the expense
of bringing a judge in from another county or
sendi ng you to another county, and that could
get really cunbersone. Here, while | have 25
ot her coll eagues and | could possibly nove it
there, we are all in gridlock. Any time we
try to nove cases to other courts, it just
results in delay, so the notion is denied.

Appel l ant contends that in failing to recuse hinself, Judge
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Prevas abused his discretion because (1) he, in reality, failed
to exercise his discretion; (2) he did nothing to alleviate
appel lant's concerns that he could not be inpartial; and (3) even
if the judge had no actual bias against appellant, there was an
appearance of inpropriety. W address appellant's allegations
seriatim but first set forth the | aw governing the recusal of a
trial judge.
"It is well settled in Maryland that fundanental to a
defendant's right to a fair trial is an inpartial and
di sinterested judge." Jefferson-El v. State, 330 Mi. 99, 105
(1993). The accused has a right to a trial in which the judge is
not only inpartial and disinterested, but who al so has the
appearance of being inpartial and disinterested. Scott v. State,
110 Md. App. 464, 486 (1996). Maryland Rule 16-813, Canon
3C(1)(a) of the Maryland Code of Judicial Conduct, reflects this
princi ple and provides:
(1) A judge should not participate in a

proceeding in which the judge's partiality

m ght reasonably be questioned, including but

not limted to instances where:

(a) the judge has a personal bias or

prejudi ce concerning a party, or persona

know edge of disputed evidentiary facts

concerning the proceeding...

A party attenpting to denonstrate "that a judge is not

inpartial or disinterested has a high burden to neet." Scott,

110 Md. App. at 486. "This is so because there is a strong



presunption in Maryland, and el sewhere, that judges are inparti al
participants in the | egal process, whose duty to preside when
qualified is as strong as their duty to refrain from presiding
when not qualified."” Jefferson-El, 330 Ml. at 107 (citations
omtted).

To overconme the presunption of
inpartiality, the party requesting recusal
must prove that the trial judge has "a
personal bias or prejudice" concerning himor
"personal know edge of disputed evidentiary
facts concerning the proceedings." Boyd [vV.
State, 321 Md. 69, 80 (1990)]. Only bias,
prejudi ce, or know edge derived from an
extrajudicial source is "personal." \Were
knowl edge is acquired in a judicial setting,
or an opinion arguably expressing bias is
formed on the basis of information "acquired
from evi dence presented in the course of
judicial proceedings before him" neither
t hat know edge nor that opinion qualifies as
"personal ." Boyd, 321 Md. at 77 (quoting
Craven v. U. S., 22 F.2d 605, 607-08 (1st Gr.
1927); [Doering v. Fader, 316 M. 351, 356
(1989)].

ld. at 107 (sonme citations omtted).

A party attenpting to denonstrate that a judge does not have
t he appearance of disinterestedness or inpartiality carries a
"slightly |l esser burden."” Scott, 110 Md. App. at 487.
" Appearance of disinterestedness or inpartiality is determ ned by
“exam ning the record facts and the law, and then deci di ng
whet her a reasonabl e person know ng and understanding all the
rel evant facts would recuse the judge.'" 1d. at 487 (quoting

Jefferson-El, 330 M. at 108 (citing Boyd v. State, 321 Md. 69,



86 (1990)). Finally, "[t]he recusal decision ... is
di scretionary and the exercise of that discretion will not be

overturned except for abuse." Jefferson-El, 330 Md. at 107.°3

Did Judge Prevas fail to exercise his discretion?

Appel lant first contends that Judge Prevas did not believe
recusal was necessary, "not because of a |lack of bias but rather,
because he believed the issue warranted review by the appellate
courts."” Appellant clainms that the judge's statenents reflect a
conscious effort not to exercise his discretion and the refusal
to exercise discretion when required to do so results in an abuse
of that discretion.

Appel lant is correct that when a trial judge is granted
di scretionary authority, he nust exercise that discretion. See
In re Don Mc., 344 Md. 194, 201 (1996) ("The term " discretion
means the absence of a hard and fast rule."); Dennison v. State,

87 MJ. App. 749, 763, cert. denied, 324 Md. 324 (1991) (court may

3The facts of Jefferson-El should be noted but are
di stingui shable fromthe facts in this case. In Jefferson-El
t he def endant was convicted of crimnal charges and sentenced.
After being rel eased on probation, he was charged with new
of fenses and tried by a jury presided over by the trial judge who

presided at the first trial. Followng a jury verdict of
acquittal, the trial judge criticized the verdict, calling it,
anong ot her things, "an abom nation." Subsequently, the sane

trial judge presided over revocation of probation proceedi ngs
stemming fromthe earlier conviction. The Court of Appeals held
that recusal was required because, based on the trial judge's
criticismof the jury verdict, a reasonable person would probably
infer that the trial judge was predi sposed to revoke probation.
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not sinply apply a consistent rule to the case before it, which,
in essence, is the refusal to exercise discretion); Hart v.
MIler, 65 MI. App. 620, 627, cert. denied, 305 Md. 621 (1986)
("When ... the trial court recognizes its right to exercise
di scretion but then declines to exercise it in favor of adhering
to sonme consistent or uniformpolicy, it errs.")

In the present case, the record belies appellant's assertion
t hat Judge Prevas declined to exercise his discretion. Although
Judge Prevas believed that the Court of Appeals should address
the issue raised by appellant's case, he recogni zed that the
question of recusal was commtted to his discretion. He also
made several inquiries of counsel to determi ne the precise basis
of appellant's notion, and reviewed the nost recent United States
Suprene Court and Maryland Court of Appeals cases on recusal.
| ndeed, Judge Prevas quoted from Boyd v. State, 321 Ml. 69, 76
(1990), stating in relevant part:

The question involved before us differs
somewhat fromthat presented by [Doering v.
Fader, 316 Md. 351 (1989)]. W are here
concerned with information acquired by the
trial judge as a result of prior judicial
proceedi ngs invol vi ng codef endants, rather
than i nformation gained froma previous trial
of the same defendant. W concl ude, however
that the answer in each case is the sane.
The information was acquired during prior
judicial proceedings and is not, therefore,
per sonal know edge or bias requiring

di squalification

The judge al so ended his di scussion of the case | aw by inform ng



appel l ant that he did "not have any specific recollection of
[ appellant]." Accordingly, Judge Prevas adequately exercised his

di scretion in denying appellant's notion for recusal.

Was the presunption of inpartiality overcone when Judge Prevas
allegedly said nothing to alleviate appellant's concerns?

Appel I ant further clains that Judge Prevas abused his
di scretion because after being infornmed of appellant's concerns
regarding the judge's inpartiality, Judge Prevas "said nothing to
all eviate those concerns.” Appellant also alleges that Judge
Prevas's statenent that he would recuse hinself if appellant
el ected a bench trial "plainly suggests that Judge Prevas felt
that the notion for recusal was neritorious."

In the present case, the presunption of inpartiality was not
overcone. As we explained in Scott v. State, 110 M. App. 464,
486 (1996), "[a] party who wi shes to show that a judge is not
inpartial or disinterested has a high burden to neet." Judge
Prevas, in discussing Boyd v. State, 321 Ml. 69, 76 (1990),
recogni zed that know edge of or bias toward appellant gained in a
prior judicial proceeding was not personal and, therefore, was
not grounds for recusal. |In addition, we reiterate that Judge
Prevas stated that he did "not have any specific recollection of
[appel lant]." Judge Prevas, thus, addressed appellant's

concerns.



Finally, it is of no nonment that Judge Prevas agreed to
recuse hinself if appellant elected a bench trial. In Nash v.
State, 69 MJ. App. 681, cert. denied, 309 Md. 326 (1987), the
def endant requested that the trial judge recuse hinself as he had
presided at the defendant's previous trial at which the defendant
was accused of conmmtting simlar offenses against the sister of
the victimin the case currently before the judge. This Court
held that the trial judge did not abuse his discretion in denying
appel l ant's request and expl ai ned:

It is well settled that a judge's

previ ous participation in an earlier, related

trial, is " beside the point' where the judge

is not acting as the fact finder in the

present case, but rather sinply presiding

over its presentation to the jury. |ndeed,

even where the judge is to be the fact

finder, there is no per se rule requiring

recusal .
ld. at 686 (citations omtted). Accordingly, we perceive no
abuse of discretion on the part of Judge Prevas in drawing a
distinction between a bench trial and a jury trial in the present

case.

Was there an appearance of inpropriety?

Appel | ant contends that, because he was convicted of nurder
in atrial that Judge Prevas had presided over, was sentenced to
thirty years, with all but fifteen years suspended, and placed on

probati on by Judge Prevas, and because he woul d face Judge Prevas
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again in a violation of probation proceeding, if convicted or
possibly for being arrested in the present case, a reasonable
person woul d have recused Judge Prevas. Appellant further clains
that extending the privilege of probation is viewed as giving a
"break" to the individual and that when an individual returns on
a violation of probation, particularly for conmtting another
crime, it "may be viewed as the defendant having taken advant age
of the judge and his or her willingness to give the defendant a
break." Under these circunstances, appellant alleges, Judge
Prevas shoul d have recused hinself.

Here, Judge Prevas had presided over appellant's nurder
trial and sentenced himto thirty years incarceration, with al
but fifteen years suspended. In addition, upon conviction in the
present case, appellant woul d appear before Judge Prevas for a
vi ol ati on of probation proceeding. Judge Prevas indicated that
he had no "specific recollection" of appellant's prior case.
Based on the record before us, there is nothing to support
appellant's allegation that, because of the possibility of a
vi ol ati on of probation proceeding sonetinme in the future, Judge
Prevas woul d sonehow color his rulings during trial to ensure
that a violation of probation, i.e., a conviction, resulted. A
reasonabl e person knowi ng and understanding all the rel evant

facts woul d not have recused Judge Prevas.

JUDGMVENTS AFFI RVED.
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COSTS TO BE PAI D BY APPELLANT.



