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Appel  ant Leonard P. G rincione was convicted on 16 April 1987
by a jury in the Grcuit Court for Baltinore City, Judge Kathl een
O Ferrall Friedman presiding, of first degree nurder, attenpted
first degree nmurder, and assault. He was sentenced, respectively,
to life, twenty years consecutive, and three years concurrent
i nprisonnment. This Court affirmed on appeal, Crincione v. State,
75 Md. App. 166, 540 A 2d 1151, cert. denied, 313 Ml. 611, 547 A 2d
188 (1988). On 27 Septenber 1995, appellant tinely filed with the
same circuit court his first and only petition for post conviction
relief, pursuant to the Maryland Post Conviction Procedure Act,
Art. 27, 8 645A, and Maryland Rules 4-401 to 4-408. Judge David B.
Mtchell conducted hearings on the petition on 21 May and 25 June,
and he denied the requested relief on 20 Decenber 1996. This Court
granted the tinely filed application for |eave to appeal the
deni al, and appell ant now presents us with two questions, which we
have recast as foll ows:

| . Did the post conviction court err when it
failed to find that appellant’s right to
effective assistance of counsel was
violated prior to trial, during trial, or
cunmul ativel y?

1. Didthe post conviction court err when it
failed to find the appellant’s right to a
fair trial and due process were viol ated
because t he jury i nstruction on
reasonabl e doubt was constitutionally
deficient?

For the reasons set forth herein, we will affirm

As appellant's clains alleging ineffective assistance of

counsel are necessarily quite fact-intensive, we will relate only



the basic facts at this point and supplenment as necessary in
di scussion of each claim On the evening of 12 June 1986, several
Baltinore City police officers were directing traffic in the
vicinity of Menorial Stadium The Baltinore Oioles were playing
at home that night, and the officers were facilitating the normal,
pre-ganme parking process. Appellant approached the vicinity in his
aut onobil e and sped past a nunber of officers who were directing
himto turn and to stop. He swerved and accelerated toward O ficer
M chael Parker, who was forced to leap out of the way of the
vehi cl e. Appel lant then turned left, accelerated again, and
started heading directly toward O ficers Paul Aires and Richard
MIller. Both initially signaled for appellant to stop, then both
were forced to run for safety. O ficer Aires was successful; the
car nerely brushed his clothing. Oficer MIler was struck with
great force. He died nore than five weeks later as a result of the
i npact .

Appel lant was tried in April 1987 for an assault on Oficer
Parker, attenpted first degree nmurder of O ficer Aires, and first
degree nurder of O ficer MIller. The prosecution gave notice of
its intent to seek the death penalty with regard to the latter
of fense. As appellant characterized in his brief to this Court,
“I't was undisputed at trial that Appellant acted recklessly when he
struck Oficer Mller with Appellant’s autonobile. The issue at
trial was Appellant’s nental state/capacity —at the tinme of the
crimte —to commt a willful, preneditated and deli berate nurder.”
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The |one defense presented was voluntary intoxication due to
i ngestion of phencyclidine (PCP), which, although not an excuse to
a crime, can rebut the existence of a specific intent. In
appellant’s case, a successful defense of voluntary intoxication
woul d have reduced his first degree nurder and attenpted first
degree nurder charges (which require a specific intent to kill) to
ones of second degree (requiring the nere general intent of malice,
i.e., extrene recklessness).!? In essence, then, appellant
presented no affirmative defense to the second degree nurder
charges or the assault charge and focused on challenging the
exi stence of the specific intent to kill Oficers MIller and Aires.

The evidence presented by the defense at trial was tightly
focused on voluntary intoxication. The first thirteen defense
W tnesses were called for the purpose of establishing appellant’s
I ong history of drug abuse and his intoxication on the day of the
collision. Several childhood friends of appellant testified to his
PCP abuse extending as far back as the eighth grade, i.e., around
1975. Another friend testified that appellant told her five days
before the collision that he intended to buy sone PCP fl akes that
night. The day before the collision, according to another friend,

appellant was sitting on a couch talking with friends when he

!As Judge Moyl an pointed out in Crincione v. State, one nay
still be validly convicted of second degree nurder even after
proving one’'s incapacity to formany specific intent, based on
the “depraved heart” theory of malice. 75 Md. App. at 171 n.1
540 A 2d at 1153.



suddenly becane non-responsive and perhaps even catatonic for
several mnutes before returning to at |east partial normalcy.
Several famly nmenbers who ate dinner with appell ant about an hour
before the collision testified that appellant was oddly calm that
he had no appetite, and that he left the table early. Two
different friends who had frequently seen appellant under the
i nfluence of PCP were shown a vi deotape of appellant being arrested
at the scene and testified that appellant appeared to be
i ntoxi cated by PCP. The arresting officer testified that he
di scovered one partially snoked PCP cigarette butt in the ashtray
of appellant’s car, plus two nore PCP butts and a roach clip in a
35-mllimeter filmcanister in the pouch behind the driver’s seat.

Appel l ant took the stand and testified about his long history
of drug use and his intoxication on the day of the collision. He
said he had gone on a PCP binge for about a week prior to the
col lision, having snoked PCP every day. He clained to have snoked
six or seven PCP cigarettes on the day of the collision. He said
he started snoking themduring the afternoon and then had two PCP
joints within an hour of the collision. As he was driving in his
car, he noticed he was starting to have troubl e concentrating, and
he turned down his radio. He testified that he entered a “dream
state” and was only “sem -conscious.” He heard a noise like a thud
and then renmenbered comng out of his state, “like waking up,” with
police and a crowd of people around him He clained to have been
unawar e even then that he had hit a person with his car.

4



The final defense witness was Dr. M chael Spodak, an expert
forensic psychiatrist. He testified as to the general effects of
PCP, and he explored its long-termeffects on appellant. Based on
appel l ant’ s school records and a psychol ogi cal report prepared in
anticipation of trial by defense expert Dr. Lee Richnond, Dr.
Spodak testified that appellant had a “physical brain inpairnent”
brought on by drug abuse and that this inpairment mde him
especially susceptible to the effects of PCP. Dr. Spodak offered
hi s expert opinion, based on the statenents of the appellant and
ot her w tnesses, that when appellant struck Oficer MIler with his
car appellant was “severely intoxicated fromthe effect of PCP" and
t hat appel | ant “possessed no reason or understanding at the tinme of
the crine.”

The jury evidently rejected the voluntary intoxication defense
and convicted appellant of the nobst serious offenses charged,
including first degree and attenpted first degree nurder. At the
sent enci ng phase, the judge found appellant eligible for the death
penalty but concluded that mtigating factors warranted a life
sentence instead.
|. Right to Effective Assistance of Counsel

Appel | ant al | eges approxi mately eight different errors on the
part of the post conviction court bel ow We have recast these

claims of error in a roughly chronological order and for



sinplicity’s sake have stated the first six clains in the form of
al l eged deficiencies of trial counsel:

A Pretrial failure to investigate the
findings of two forensic psychiatrists
fromthe Medical Service of the Grcuit
Court for Baltinore Cty and another
psychiatrist fromthe Cifton T. Perkins
Hospital Center

B. Pretrial failure to prepare appellant to
testify on his own behal f.

C. Failure to deliver an effective opening
statement .

D. Failure to present excul patory nedical
records fromthe Baltinore City Jail.

E. Failure to produce Dr. Lee Richnond as a
W t ness.

F. Failure to request jury instructions on

depraved heart second degree nurder and
on the effect of expert testinony.

G The cunul ative effect of trial counsel’s
errors amounted to ineffective assistance
of counsel.

H. The post conviction court erred when, in
denying relief, it relied mainly on the
fact that trial counsel did not testify
as a wtness at the post conviction
heari ngs.

The basic right to the assistance of an attorney at a crim nal
trial is guaranteed by the Sixth Anendnent to the United States
Constitution, nade applicable to states via the Due Process C ause
of the Fourteenth Anendnent. State v. Renshaw, 276 Ml. 259, 264,
347 A . 2d 219, 223 (1975). W have long recognized that the right

to counsel entitles individuals to nore than the nere presence of



someone who happens to possess a | aw degree. 1d. at 268, 347 A 2d
at 226. The right to counsel is the right to effective assistance
of counsel, the benchmark of which is whether counsel’s advocacy
was sufficient to maintain confidence that the adversarial process
was capabl e of producing a just result. Strickland v. Washi ngt on,
466 U.S. 668, 686, 104 S. Ct. 2052, 2063-64, 80 L. Ed. 2d 674
(1984). Inreviewing a claimof ineffective assistance of counsel,
we apply the test announced by the Suprene Court in Strickland.
Accordingly, one claimng ineffective assistance of counsel nust
denonstrate both that her counsel’s performance was deficient and
that the deficient performance prejudiced her defense. I1d. at 687,
104 S. C. At 2064; Cken v. State, 343 M. 256, 283, 681 A 2d 30,
43 (1996). Unl ess both are shown, it cannot be said that the
conviction resulted from a breakdown in the adversarial process.
Strickland, 466 U.S. at 687, 104 S. . at 2064.

To denonstrate deficient performance, appellant nust prove
“that his counsel’s acts or omssions were the result of
unr easonabl e professional judgnent and that counsel’s perfornmance,
given all the circunstances, fell below an objective standard of
reasonabl eness considering prevailing professional nornms.” Cken,
343 Md. at 283, 681 A . 2d at 43. Wth the benefit of hindsight,
however, it is all too easy to mstake a sound but unsuccessfu
strategy for inconpetency, and for this reason we “indul ge a strong

presunption that counsel’s conduct falls wthin the w de range of



reasonabl e professional assistance.” State v. Thomas, 325 Mi. 160,
171, 599 A 2d 1171, 1176 (1992) (quoting Strickland, 466 U.S. at
689, 104 S. . at 2064). It is thus appellant’s burden to
overcone the dual presunptions that the allegedly deficient act or
om ssion was the result of trial strategy and that the strategy was
a sound one. ken, 343 Ml. at 283, 681 A 2d at 43.

Appel I ant nmust also show that the deficient performance by
counsel prejudiced the defense. The specific burden is to show
“that there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceedi ng woul d have been
different.” Strickland, 466 U S at 694, 104 S. C. at 2068; Cken,
343 Md. at 284, 681 A 2d at 44. A reasonable probability of a
different outconme is nore than a nere “inpairnent” of the
presentation of the defense, but appellant need not show that the
result “nmore likely than not” would have been different.
Strickland, 466 U S. at 693, 104 S. C. at 2068; Cken, 343 M. at
284. A reasonable probability of a different outcone is,
consistent wth the purposes of the guarantee of counsel at trial,
“a probability sufficient to underm ne confidence in the outcone.”
Strickland, 466 U S. at 694, 104 S. C. at 2068. This analysis is
not actually outcome determnative, but focuses upon the
fundanmental reliability of the proceeding. Lockhart v. Fretwell,
506 U.S. 364, 369, 113 S. Ct. 838, 842, 122 L. Ed. 2d 180, 189

(1993); COken, 343 Md. at 284, 681 A 2d at 44.



On appeal, we nmake our own, independent analysis of the
appellant’s claim but we will defer to the post conviction court’s
findings of historical fact, absent clear error. See State v.
Thomas, 328 MJ. 541, 559, 616 A 2d 365, 374 (deferring to the post
conviction court’s resolution of a factual dispute regardi ng what
trial counsel was told but reversing as to its |egal significance).
Furthernore, our review of the two Strickland elenents of
ineffective assistance need not be taken up in any particular
order. In other words, we need not find deficiency of counsel in
order to dispose of a claimon the grounds of a | ack of prejudice.
Strickland, 466 U.S. at 697, 104 S. C. at 2069; Cken, 343 M. at
284, 681 A 2d at 44.

A Pre-trial failure to investigate

Appel I ant all eges his counsel was constitutionally deficient
for failing to investigate the findings of three forensic
psychol ogi sts who coul d have provided favorable testinony at trial.
As we have already set forth, we nust begin with the presunption
that the acts or omssions of counsel are the product of reasonable
prof essi onal judgnment. \Were a decision of counsel is based upon
a nerely partial investigation, the resulting tactical decision
remai ns presunptively reasonable “precisely to the extent that
reasonabl e professional judgnents support the limtations on
investigation.” Strickland, 466 U. S. at 691, 104 S. C. at 2066.

In other words, counsel’'s assistance is not ineffective if he



either nmakes reasonable investigations or nmakes “a reasonable
deci sion that makes particular investigations unnecessary.” 1d.
Even a decision not to investigate is entitled to “a heavy neasure
of deference to counsel’s judgnent.” Id.

The facts surrounding this claim are as foll ows. Ar ound
Sept enber of 1986, defense counsel separately filed pleas of not
conpetent to stand trial and not crimnally responsible, which
caused the court to refer appellant for psychiatric eval uation
The initial referral went to the Medical Service of the circuit
court, where Drs. Jeffrey Janof sky and Jonas Rappaport conducted an
initial screening of appellant. Dr. Janofsky was not yet board
certified and was doing a post-doctoral fellowship in forensic
psychiatry under Dr. Rappaport, then the Chief Medical Oficer.
Dr. Rappaport was and is a forensic psychiatrist of great renown.
In a report issued in |late Septenber or early Cctober, the two
found that appellant was conpetent to stand trial but that he m ght
have a viable insanity defense, and he was referred to the Cifton
T. Perkins Hospital Center for a full evaluation. A team of
approximately six nedical personnel interviewed appellant and
conducted a nultidisciplinary evaluation, with Dr. Steven Siebert
as the chief evaluator. Their report of 11 February 1987 i ncl uded
t heir unani nous opinions that appellant was conpetent to stand
trial and that at the tinme of the collision he was crimnally

responsible for his actions but voluntarily intoxicated by PCP
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In his petition for post conviction relief, appellant charged
that counsel’s failure to present testinony from each of these
three above-nanmed psychiatrists at trial was constitutionally
deficient. At post conviction proceedi ngs, appellant produced
testinmony from each psychiatrist indicating that each would have
been willing to testify on behalf of appellant if subpoenaed, but
that trial counsel never contacted them Each further testified
that, with nodest preparation, each could have offered an expert
opi ni on that appellant was intoxicated by PCP at the tinme of the
crinmes, that his level of intoxication was “severe,” and that the
intoxication had a significant inpact on appellant’s ability to
perform More specifically, Dr. Janofsky testified to the post
conviction court that appellant’s intoxication “had a substanti al
inpact on his ability... to think rationally.” Dr. Rappaport
testified that appellant “was severely inpaired in terns of his
ability to know, understand, appreciate what was going on.” Dr.
Siebert testified, “[T]he state of mind that resulted ... would be
equivalent to a state of stupor, anesthesia, could include a total
| oss of consciousness and |oss of awareness of surroundings.”
Appel | ant produced two further w tnesses who are experts in the
field of crimnal defense representation: Thomas Saunders, Esq.
and Professor Fred W Bennett, Esq. They testified to the conplete

unr easonabl eness of trial counsel’s failure even to investigate the
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opi nions of such potentially crucial nedical experts. Nei t her
appel l ant nor trial counsel took the stand.

The  post conviction court found no deficiency of
representation:

While trial counsel did not interview these
doctors individually prior to trial, he was
nonet hel ess aware of their opinions because he
had copies of their reports, and he was
consulting with Dr. Spodak regarding their
fi ndi ngs. Trial counsel went so far as to
make a pre-trial notion to prevent the State
from obtaining copies of the reports prepared
by the Perkins psychol ogists. [Ctation
omtted.] Based on that notion, it is evident
that trial counsel was aware of the content of
the reports and nmade a conscious decision
regarding the testinony of the psychiatrists
who had prepared them Gven the inability of
t hese psychiatrists to reach an opinion to an
acceptable degree of nedical certainty, the
critical i ssue prior to t he gui | t
determnation stage of the case, tria
counsel’s alleged failure to subpoena these
W tnesses was a valid trial tactic.

Appel lant has slightly recast the issue in his appeal, arguing
t hat counsel was deficient in failing to investigate the reports.
While this could be considered an unpreserved argunent, the State
has not pressed this issue and the interests of justice persuade us
to permt the nodest nodification. The appellate argunent is, in
effect, a rebuttal of the post conviction court’s finding that the
failure to present these witnesses was a valid trial tactic. In
ot her words, according to appellant, the failure to subpoena and

call the three psychiatrists cannot be considered a valid tria
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tactic if counsel was deficient in failing to gather the
i nformati on necessary to nake a reasoned judgnent as to tactics.
We agree with the post conviction court that the decision not

to present the testinmony of any of the three psychiatrists was a
valid trial tactic.? The trial testinony proffered fromthe three
psychiatrists would have been essentially cunulative, and the
failure to present cumul ative evidence generally fails to satisfy
either the deficiency prong or the prejudice prong of the
Strickland test. Cken, 343 M. at 287-88, 681 A 2d at 45, GIlliam
v. State, 331 M. 651, 679, 629 A 2d 685, 699 (1993). Tri al
counsel called Dr. Spodak to testify for the defense at appellant’s
trial, and as Judge Moyl an noted in appellant’s direct appeal:

In no sense was the opinion of Dr. Spodak

austerely limted. He testified at great

| engt h. He was allowed to testify, in the

abstract, as to the general effects of PCP on

the mnd and on behavior. He fully explicated
such phenonen[a] as “chem cal dependence,”

“craving,” “tolerance,” “distorted sense of
reality,” “depression,” “euphoria,”
“difficulty with inpulse control,” *“auditory

2While we agree with the post conviction court with regard
to this m xed question of |aw and fact, we nust take issue with
one portion of the lower court’s reasoning. That court noted
that none of the three experts was able to form an opinion before
the conclusion of the trial. The testinony of the doctors at the
post conviction hearings, however, denonstrates that Dr.
Rappaport and perhaps Dr. Siebert did in fact form expert
opinions as a result of the limted contact they had with
appellant prior to trial, and all three testified that they would
have been able to formtheir opinions prior to trial if asked and
if given access to further available information. This portion
of the post conviction court’s reasoning i s not supported by the
record nor particularly persuasive, and we do not rely upon it.
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hal | uci nations,” “extrenes of violence in very
hi gh doses,” “catal epsy,” “a trance-like state
where you have di m ni shed responsi veness,” and
“waxing and waning of the effects of the
drug.”

Dr. Spodak was then allowed to explore
the appellant’s long history of drug abuse
He described the appellant’s “physical brain
i npai rment” as indicated by school records and
psychol ogy tests showing a result of *“half

normal” in “organic nental function.” Dr.
Spodak testified t hat t he appel l ant’ s
“neur ol ogi cal i mpai rment” made hi m
“specifically susceptible to the effects of
PCP. ” He explained that the effect of PCP
woul d be “even worse” on appellant than on
ot hers. Dr. Spodak speculated that the

appel l ant would becone “nore inpulsive, go

into one of those trance-like states, be nore

susceptible to losing touch with reality,” and

that the waxing and waning effect would be

“more prominent with himas a result of sone

of the brain damage that we found on these

tests.”
75 Md. App. at 178, 540 A 2d at 1157. Although the trial court
prevented Dr. Spodak from testifying as to the ultimate fact of
appellant’s capacity to form a specific intent, Dr. Spodak was
permtted to state the penultimate fact that appellant *possessed
no reason or understanding at the tinme of the crinme.” Appellant
has not directed our attention to any potential testinony by the
three un-called experts the substance of which was not already
before the jury via Dr. Spodak. W find that trial counsel was not
deficient for failing to present this cunul ative testinony and t hat
appel l ant has failed to denonstrate any prejudice by its absence.

As for appellant’s rebuttal argunment that the failure to

investigate was itself deficient, many of the same considerations
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cause the claimto fail. The post conviction court specifically
found that trial counsel retained Dr. Spodak as a defense expert
w t ness, received the two relevant nedical reports, was aware of
their conclusions, provided themto Dr. Spodak, consulted with him
regarding them and filed a pre-trial notion to prevent the State
fromobtaining access to them Al though no further investigations
wer e undertaken regarding the specific opinions contained in the
reports, Dr. Spodak and trial counsel together decided to retain an
addi ti onal nedical expert, Dr. R chnond, to bolster Dr. Spodak’s
testinony regarding the effects of long term PCP abuse on
appellant. W conclude fromthese findings that the decision not
to investigate the reports was a conscious and tactical decision,
not an oversight. The presunption, therefore, remains that the
decision not to investigate further was not deficient.

Appel l ant responds with three argunents. First, he directly
chal | enges the concl usion that counsel’s decisions were in fact the
result of trial tactics and argues that counsel’s performance
t hr oughout the representati on denonstrated a marked absence of any
coherent strategy regarding the use of experts. He cl ains that
al though trial counsel filed a pre-trial notion to preclude the
introduction of any evidence from the Perkins psychiatrists,
counsel reversed hinself m dway through trial when he

unsuccessfully attenpted to have their findings introduced through
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Dr. Spodak on the stand.® Trial counsel then reversed hinself
again, according to appellant, by failing to call the Perkins
psychiatrists when Dr. Spodak was not permtted to state their
findings. \Were appellant sees wild reversals, however, we see
consi st ency. Trial counsel my have not wanted to place the
Perkins psychiatrists on the stand, where they would have been
subject to cross-examnation by the State, even though he was
wlling to see their conclusions cone before the jury through Dr.
Spodak. Contrary to appellant’s characterization, counsel’s pre-
trial notion was not a notion to suppress evidence but a notion to
prevent the State from gai ning access to the Perkins reports. The
| ater efforts to place the conclusions of the Perkins doctors
before the jury wthout calling them to the stand shows a
consi stent notive, since any witten reports of experts actually
testifying nust be turned over to the prosecution. MI. Rule 4-
263(d) (2). Counsel may have been concerned w th inconvenient
i nconsi stencies contained in those reports, or he may have been
concerned that the Perkins doctors, having exam ned appellant on
behal f of the court, were not subject to the patient-psychiatrist
or the client-attorney privilege. W need not identify the exact
rationale, for it is appellant’s burden to show that trial

counsel s actions were unreasonable, and this he has not done.

3The judge sustained objections to the attenpt to introduce
expert opinions through another expert, and we affirned this
ruling on appeal. G rincione, 75 M. App. at 182-84, 540 A 2d at
1159- 60.
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Second, appellant chall enges the reasonabl eness of counsel’s
strategy and argues that the | ost testinony, although repetitive,
was still crucial to his defense because it would have |ent
i ndependent support to appellant’s own testinony that he was too
intoxicated at the time of the collision to have forned the
requisite specific intent. He clains the testinony woul d have been
all the nore persuasive because the three doctors were “enpl oyed by
the State,” and defense expert Saunders testified at the post
conviction hearings that it would have had an inpact on the jury if
individuals with different credentials and backgrounds gave sim | ar
testinony. W find neither the testinony to be so crucial nor the
strategy to be so unreasonabl e.

Appel l ant has called our attention to nunerous cases involving
failure to investigate potential testinony, but in only three of
t hese cases was counsel found deficient where the substance of the
testinony was already before the jury through another wi tness. See
Code v. Montgonery, 799 F.2d 1481, 1483-84 (11" Cir. 1986); Nealy
v. Cabana, 764 F.2d 1173, 1177-80 (5'" Gir. 1985); In re Jones, 13
Cal. 4th 552, 917 P.2d 1175, 1182-83 (1996). In each of these
cases, the testinony already presented had cone fromthe defendant
al one, his version of events was a matter of dispute, and the
m ssing w tness could have given independent corroboration of the
defendant’s version. In appellant’s case, the trial dispute was

not over whether PCP causes intoxication but whether appellant was
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sufficiently intoxicated. The experts’ opinions on this issue were
not of independent origin but were alnost entirely dependent on
appel l ant’s own version of events, and thus the corroborative val ue
was not very high. And, whatever corroboration could have been
achi eved through such expert testinony was itself already before
the jury through Dr. Spodak. Utimately, a decision whether to
call any particular witness is essentially tactical in nature

State v. Lloyd, 48 M. App. 535, 540, 429 A 2d 244, 247 (1981);
Shelton v. State, 3 Md. App. 394, 401, 239 A 2d 610, 615 (1968);
and we perceive no hard and fast rule that a decision not to cal

suppl enmentary experts will necessarily be an inferior decision

Trial counsel put together a very coherent presentation of the
defense’s case, with nultiple witnesses testifying to appellant’s
patterns of drug use, appellant’s own testinony of drug use that
day, and concl udi ng expert opinions that appellant had an augnented
susceptibility to PCP and possessed no ability to reason at the
time of the crime. Dr. Spodak’s professional reputation was (and
remai ns) excellent, and at the tine he was in charge of
adm ni stering all services at Perkins hospital pertaining to the
crimnal justice system What ever m ght have been gained by
presenting suppl enmental but repetitive expert opinions also m ght
have been reasonably expected to result in |oss of dramatic inpact,
confusing mnor variations of opinion, or damaging Cross-

exam nation into inconsistent statenents nade by appellant. To
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claim that presenting this additional testinony would have been
nore persuasive is an appeal to the sane “distorting effects of
hi ndsi ght” which we are called upon to elimnate in our assessnent
of trial counsel’s performance. Strickland, 466 U. S. at 689, 104
S. G. at 2065. W cannot know whether a different trial strategy
would have led to a different result, but the fact that the
sel ected strategy was ultimately unsuccessful does not nean that it
was an unreasonabl e choi ce.

Lastly, appellant nmakes nuch of the fact that this was a death
penalty case and that in such cases there woul d have been no excuse
for failing to investigate every possible lead. Wile the severity
of the potential sentence may be a factor in assessing counsel’s
performance, the fact that this was a capital trial does not alter
the standards for effective assistance of counsel. After all,
Strickland itself was a death penalty case. Fur t her nor e,
appel l ant’ s argunent is weakened by the fact that the death penalty
was not inposed in this case, rendering harm ess any deficiency
arising solely fromthe capital nature of his trial. Trial counsel
i nvestigated and procured the thoroughly adequate expert opinions
of Drs. Spodak and Richnond, and his valid decision not to
investigate the simlar opinions of other experts is not rendered
infirmby the potential for a death penalty. In sum having nade
a valid decision to rely on particul ar experts for the necessary

testinmony at trial, counsel was under no constitutional duty to
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conduct further investigations into the potential testinony of
ot her experts. The decision not to investigate resulted in no
deficiency of representation and no prejudice to appellant, and
appel l ant was not denied effective assistance of counsel thereby.
B. Pretrial failure to prepare appellant to testify
Appellant’s petition challenged the adequacy of hi s
representation by asserting that trial counsel failed to prepare
appellant to take the stand in his own defense at trial. Thi s
failure to prepare himresulted in prejudice, appellant clained,
because it “caused himto appear unsure of his answers and | ess
credible before the jury.” In support of this contention,
appel l ant placed primary reliance on an exchange recorded in the
trial transcript near the <conclusion of a rigorous cross-
exam nation conducted by then Assistant State’ s Attorney Tinothy
Doory:
Q How long is it that you have had to sit
down and thi nk about what your testinony
was going to be here in the courtroonf
[ Def ense Counsel]: Objection, Your Honor.
THE COURT: Overrul ed.
A How | ong? | hadn’t planned any of this,
| amtelling the jury fromthe bottom of
my heart the absolute truth, and
t hought about what | was going to say
when they asked ne the questions. | am
going to tell the jury the absolute truth
of what | know about this. | hadn’t

pl anned any of this.

Q None of this?
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A | had no idea what questions this man was
going to ask ne or even ny attorney, we

hadn’t gone over this, | hadn’'t planned
any of this. The questions are asked of
me, | amtelling the absolute truth from
the bottomof ny heart. | amtelling you
the truth.

Q You haven’'t gone over w th anybody what
you are going to testify here to?

A The last tinme my attorney talked to ne,
he gave ne a statenent, the statenent
that | had made, and he gave that to ne
to read. He said this is the statenent
that you nmade, and | said | don’t need to
read it, | know what the statenent is.

Q That’s the entire preparation and
pl anni ng you have nade to cone here and
testify?

A Wll, | think | amtelling you the truth.
So, fromthe truth, what do you need to
plan? | amtelling you like it is. I
mean, | amtelling it like it is, | am
not trying to conceal anything.

At the post conviction hearings, neither appellant nor trial
counsel took the stand, so the post conviction court |acked the
benefit of live testinony by an eyewitness as to what had in fact
occurred between appellant and trial counsel prior to appellant’s
trial testinony. | nst ead, appellant presented expert testinony
through Prof. Bennett that trial counsel had failed to prepare
appellant to take the stand. On direct exam nation, Prof. Bennett
st at ed:

[Als | nowfind out talking to M. G rincione,
and it’s apparent fromthe cross-exam nation,
page 70 of his cross-examnation on April
15th, when he said on cross, “l’ve literally
not talked to ny attorney about ny testinony.”
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[ Trial counsel], in a capital nurder case, put
on his client w thout going through a Q & A or
w t hout —and w t hout having himgo through a
mock cross-exam nation. That to me is gross
negl i gence. And M. Doory was very, very
t ough on his cross-exam nation and good on his
cross-examnation of M. Crincione, and he

was utterly ill prepared for it, totally il
prepared and it hurt his <case in ny
j udgnent. ...

Prof. Bennett was asked sone followup questions on cross-
exam nation (by the sane Assistant State’ s Attorney who prosecuted

appellant’s trial). Prof. Bennett said the foll ow ng:

A |’m saying in this <case, from ny
interview of M. CGrincione nyself at the
Maryland Penitentiary, he was not

prepared by [trial counsel] either in a Q
& A or in, what I'd say [is] the weaker
way, topical direct and cross.

Q What area did you find that he was
defective in?

A The Defendant was not prepared for a
grueling Cross-exam nati on by you
[ Doory] .

[T]he one area that was especially
visible to the jury is that he lost his
cool on the stand. It did [not] appear
that he was counseled in that regards and
he didn’t —he didn’'t even have the date
correct of the incident.

| mean, if you read the direct and cross,
the inference that’'s clear from the
record is and as picked up very clearly
by Judge Friedman, not prepared, did not
make a good w t ness.
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Q Even extrenely well-prepared w tnesses
are sonetinmes touched and get angry,
don't [they]?

A Thi s went beyond that.

The post conviction court found a | ack of evidence to support
appellant’s contention that trial counsel failed to prepare
appel l ant, and we agree. To begin with, there is no credible,
direct evidence that preparation did not occur. As we have al ready
poi nted out, neither appellant nor trial counsel (who appear to be
the only persons with direct know edge of what transpired between
then) testified at the post conviction proceedings. The court had
before it appellant’s cross-exam nation statenments fromthe trial
transcript to the effect that no preparation occurred, but the post
conviction court found that these statenments are sinply not
creditable. W nust concur. The statenents are an entirely self-
serving effort to counter the prosecutor’s thinly-veiled
inplication that appellant’s testinony had been coached. Appell ant
never even denies in these statenents that he nmet with counsel in
anticipation of taking the stand. Al t hough Prof. Bennet clains
that his expert opinion was based in part on his personal interview
wi th appellant, even Prof. Bennet was not able to place before the
court any direct evidence, in the formof statenents by appell ant
or otherwise, that the pre-trial preparation did not in fact occur.

The only remaining basis on which one could conclude that
trial counsel did not prepare appellant to testify is to draw
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inferences from the evidence of record, consisting of Prof.
Bennet’'s post conviction testinony and the entire transcript of
appellant’s trial testinmony. This record would support findings
that, on cross-exam nation, appellant lost his “cool,” was at tines
i nel oquent, tripped over sone relevant facts, and left a poor
overall inpression with the jury. This evidence (coupled with the
jury’s verdict) would al so support the conclusion that appell ant
made a less than stellar wtness. Appel l ant argues that this
evi dence al so demands the further conclusion that trial counsel’s
deficient preparation nust be the cause of appellant’s testinoni al
failings, and he appeals to us to reverse the lower court for
refusing to draw this conclusion. W decline to do so, primarily
because the evidence equally supports the |ess-attenuated
conclusion that the Assistant State’'s Attorney conducted a
masterful cross-examnation or that appellant sinply had a
credibility problemin this case. Wth all due respect to Prof.
Bennet, who did conclude that trial counsel failed to prepare
appellant, we will not disturb the lower court’s determnation that
appellant failed to produce the evidence necessary to support his
claim
C. Failure to deliver an effective opening statenent.

Appel lant clains that trial counsel was deficient for failing
to deliver an effective opening statenent. Specifically, appellant

clains that the opening statenment was too cursory and that it
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failed to present a coherent theory of the case. At the post
conviction hearing, Prof. Bennett testified that the opening
statenment was flawed for being too short, for failing to
personalize the appellant, for failing to recite the facts, for
failing to tell the jury what verdict to reach, and for, in effect,
apol ogizing to the jury.

The post conviction court found neither deficiency nor
prej udi ce:

Petitioner’s expert w tness Bennett testified
that trial counsel’s opening statenent was
only six pages |ong. However, Bennett also
testified that the State’ s opening statenent
was only eight pages in |ength. This Court
can not find that the length of an opening
st at enent IS t ant anount to defi ci ent
representati on. No authority for such a
concl usi on has been suggested to the Court and
none was found to support his allegation.
After examning trial counsel’s opening
statenent, the Court further finds that trial
counsel did present a theory of the case. H's
theory was that this was not a case of first-
degree nurder because it was not wllful,
deliberate and preneditated. Fur t her nor e,
trial counsel focused on the issue of |ack of
notive, and offered the explanation that
Petitioner had ingested PCP and bl acked out at
the time of the incident. The Court finds
that trial counsel’s opening statenent was not
deficient and did not prejudice Petitioner’s

case.
W agree with the lower court. The opening statenent was
entirely adequate under the circunstances. The length of the

opening statenent is not of itself dispositive of either prong of

the Strickland test, and there is no constitutional rule that
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counsel nmust enploy any particular rhetorical technique in the
opening statenment. |In fact, under certain circunstances it is not
i neffective assistance to decline to deliver any openi ng statenent
at all, even in a death penalty case. Hunt v. Smth, 856 F. Supp.
251, 257 (D. Md. 1994), aff’'d, 57 F.3d 1327 (4" Cir. 1995), cert.
denied, 117 S. . 724 (1996). Here, trial counsel explained in
t he opening statenent the defense theory that appellant blacked out
due to PCP intoxication. Al t hough trial counsel voiced sone
conpassion for the victimand the victims famly, he in no way
of fered an apol ogy. It was not deficient to fail to recite the
facts, as they were largely undisputed in the case; the crucia
i ssues of specific intent and intoxication were adequately covered
in the statenent. There was no deficiency for failing to explain
the legal tests for second degree nmurder or voluntary intoxication
at this stage; it was enough to informthe jury that intoxication
made himblack out. In his brief to this Court, appellant for the
first time faults trial counsel for promsing in the opening
statenment to produce “doctors and psychiatrists” and then only
produci ng one such witness at trial. This issue is not preserved
for our review according to Rule 8-131(a), but we note that
appel l ant’ s argunent badly m scharacterizes counsel’s statenent.

D. Failure to present exculpatory nedical records from the

Baltinmore Gty Jail.
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Appel | ant petitioned for post conviction relief based on trial
counsel’s failure “to fully investigate Petitioner’s condition when
he was re-arrested on 13 June 1986 and charged with attenpted
murder.” On appeal the issue is re-cast as a “failure to present
Appel l ant’ s excul patory nedical records fromthe Baltinore Gty
Jail.” The post conviction court addressed only the issue of
failure to investigate and was silent as to any issue of failure to
present resulting evidence. Upon review ng appellant’s petition,
we are convinced that it stated a claimof failure to investigate
only, and the fact that such evidence was not introduced at trial
was brought up nerely to denonstrate prejudice arising fromthe
failure to investigate. The claimbased on failure to investigate
is preserved for our review, the claimbased on failure to present
evi dence is not. Rul e 8-131(a). We confine our review to the
poi nt preserved.

Appel lant was initially arrested on 12 June 1986 at the scene
of the collision near Menorial Stadium At that tinme, he was
charged with reckless driving, willfully disobeying the |awf ul

address of a police officer, and driving under the influence of

drugs and al cohol. He posted bail at 2:30 a.m the next norning,
and he was not re-arrested until approximately 2:00 p.m on 13
June, this time on charges of attenpted nurder. On 14 June,
appellant was transferred to the Baltinore Gty Jail Prison
Hospital and admtted to the psychiatric ward. During his
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approximately four weeks at the hospital, various entries were nmade
in appellant’s nedical records regarding his behavior and
condition. Appellant highlights entries stating he was “agitated,”
“disoriented,” and “violent,” and that he was suffering from
“par anoi d behavior,” was placed “on Ward 3 for close observation,”
shoul d “be nonitored frequently,” and was on nedi cati on when he was
di scharged back to the general population of the jail.

Appellant clains that counsel’s failure to investigate and
di scover these clains prejudiced his case because these nedica
records woul d have corroborated his own testinony at trial as to
hi s severe abuse of PCP. The post conviction court found no basis
for the claim

[ TIhere is no proof that trial counsel did not
i nvestigate Petitioner’s condition. Dr.
M chael Spodak was retained by trial counsel
to investigate the effects of PCP on the
Petitioner, and there is no evidence that this
clinician did not inquire into and determ ne
Petitioner’s condition at the tinme he was re-
arrested. On the basis of this record, we
have no way to decide whether trial counsel
made a tactical decision not to bring up
Petitioner’s condition at the time of his re-
arrest at trial. Even if Petitioner was
intoxicated at the tinme he was re-arrested,
his intoxication could have been the result of
PCP i ngestion after hi s rel ease.
Consequently, Petitioner may not have been in
the sanme condition at the time he was re-
arrested as he was when he was first arrested
at the scene. Furthernmore, the Court finds
t hat just because this issue was not raised at
trial does not necessarily nean that trial
counsel failed to investigate it. The Court
sinply does not know whether trial counsel
investigated this issue, and w thout evidence
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to the contrary, Bowers [v. State, 320 M.
416, 578 A 2d 734 (1990)] requires a
presunption that the challenged action was
trial strategy.

We agree that appellant failed to present any evidence that
the investigation was not done, and for this reason this claim of
counsel s deficiency fails. The fact that none of the evidence
proffered was presented at trial does not overcone the presunption
t hat adequate investigations were conducted.

Furthernore, appellant has not denonstrated any prejudice
resulting from the alleged failure to investigate. Appel | ant
clainms the evidence at issue “would have corroborated appellant’s
own testinony as to his severe use and abuse of PCP,” but we find
that it was only renotely probative of the issues actually
contested at trial. Most of the jailhouse nedical evidence
pertains to the effects of appellant’s |long-term drug use, and
| ong-termuse was not at issue in the trial. The crucial question
was whet her appellant was actually intoxicated by PCP at the tine
of the collision, but the earliest jailhouse nedical evidence
pertains to appellant’s condition at |east two days after the
collision and after an approxi mtely twelve hour gap in the chain
of custody of appellant. Such evidence is only mninmally probative
of the question of appellant’s nental state at the tinme of the
crime, and in the context of the trial its absence was not
prej udici al .

E. Failure to produce Dr. R chnond as a defense w tness
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Trial counsel planned to call Dr. Lee Richnond as an expert
w t ness, presumably on the issue of appellant’s nental capacity,
but she never testified. The relevant facts are fairly set forth
in the record at a sidebar discussion occurring after the
concl usi on of cross-exam nation of appellant and before calling Dr.

Spodak to the stand as the final wtness.

[ Def ense Counsel]: The reason |'m here,
Judge, | received a note from Dr.
Ri chnmond, she is gone.

THE COURT: | saw her | eave.

[ Def ense Counsel ]: She left me a note, she

could not wait any | onger.
MR. DOORY: Are you going to arrest her?
THE COURT: | didn't have a sunmmons for her.

MR. DOORY: Didn't she realize she was under
court order to be here?

THE COURT: She wasn’t wunder an order of
court. | told her to stay but | didn't
order her to stay.

[ Def ense Counsel]: What | wll suggest, Your
Honor, if M. Doory doesn’'t object, it’'s
possible we could take Dr. Spodak’s
t esti nony. He had an opportunity to
review the report and discuss it wth
her . | would still desire to call Dr.
Richnrond if it's possible tonorrow
nor ni ng. If M. Doory again has no
objection to the scheduling situation.
But | think we can conclude Dr. Spodak’s
testinmony this afternoon.

THE COURT: | thought you had to have Dr.
Ri chnond testify.
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[ Def ense Counsel]: That's the way | prefer to
have it, Your Honor, but if | can’t, |
can't.

THE COURT: Then you are going to bring Dr.
Ri chnond back?

[ Def ense Counsel]: Tonorrow norni ng.
Dr. Spodak was the final witness that evening. He was permtted to
make reference to Dr. R chnond' s report, to explain her findings to
the jury, and to base his own expert opinion on the report. On
cross-exam nation, the State admtted Dr. R chnond s report into
evi dence but also called brief attention to the fact that she was
not present to testify:

Q Dr. R chnond, your associate, was here
t oday, was she not?

A Yes.

Q And she left, did she not?

A Yes.
The followng norning, the defense rested without calling Dr.
Ri chnond, after introducing her curriculumvitae and re-introducing
jointly her report.

Appel l ant argues that the failure to call Dr. Richnond the
followng norning was ineffective assistance of counsel and
resulted in prejudice to appellant by depriving him of “the
testinonial inpact of a live expert wtness who woul d corroborate
all other defense testinony.” At the post conviction hearing,
appel l ant presented expert testinony by M. Saunders that a
reasonably conpetent attorney would still have called such an
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i nportant witness. The post conviction court disposed of the claim
on the basis of |ack of prejudice. The court wote:
Petitioner contends that trial counsel

failed to call Dr. R chnond, an expert w tness
retained by Petitioner, who could have
supported Petitioner’s defense and provided
the foundation for further expert testinony by
Dr. M chael Spodak. The Court wll not
specul ate as to precisely what testinony Dr.
Ri chnond woul d have provided. The report she
prepared was, however, introduced in evidence
as joint exhibit 1. The Court finds that
trial counsel’s failure to call Dr. R chnond
was not prejudicial to Petitioner. Although
she did not testify in person, her report was
presented to the jury, and Dr. Spodak made
reference to her findi ngs during his
testi nony.

We agree with the post conviction court that appellant has
failed to denonstrate any prejudice arising fromthe failure to
call Dr. Rchnond to the stand, due to the fact that her report was
expl ai ned by Dr. Spodak on the stand and was entered into evidence.
Appel | ant does not point to any single piece of evidence of which
the jury was deprived by Dr. R chnond’ s absence, and instead argues
that prejudice arises from the fact that she was not there in
person. Even given that the prosecution anbi guously drew attention
to Dr. R chnond’ s absence at the close of its cross-exam nation of
Dr. Spodak, the practical difference between Dr. R chnond’ s |ive
testinmony and her witten report in this case is not significant
enough to underm ne confidence in the outcone of appellant’s trial.

F. Failure to request jury instructions
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Appel l ant next clains that trial counsel was deficient for
failing to request each of tw different jury instructions.
Specifically, appellant alleges counsel failed to request an
i nstruction on depraved heart second degree nurder and one on the
effect of expert testinony. Appellant, however, never raised this
issue in his petition for post conviction relief, nor in any
anendnent thereto. At the first of the two post conviction
hearings, the issue of these two instructions was raised for the
first time during the direct exam nation of expert w tness Prof.
Bennet t:

Q Let ne ask you first, does your reading
of the record find that there was any
instruction given by the Court on expert
W t ness[ es] ?

There was none.
Q Was there any request nmade at the

concl usion of the Court’s instructions to
ask the Court to give that instruction?

A | could be wong on this, [but] I think
there was a request mnmade, but [that
instruction] wasn't given. And then

t here was no exception taken, which would
be kind of silly to nake the request and
t hen not have it given [by] the Court and
then not make an objection or take an
exception to the Court’s failure to give
it. But at any rate, there was no such
instruction even though he had presented
an expert, Dr. Spodak. He also didn't
ask for, nor was given, an instruction on
depraved heart second degree nurder, even
t hough that’s a standard instruction in
the Maryland Pattern Crim nal Jury
| nstructions.
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That hearing occurred on 21 May 1996, and a second hearing was held
on 25 June. Appellant submtted a brief on 9 August 1996 in which
he argued that the failure to request each of the two instructions
constituted ineffective assistance of counsel, and he also re-
rai sed the | ack of the depraved heart instruction alone in a reply
brief of 27 Septenber. The State did not address the failure to
request either instruction in its opposing brief, and the post
conviction court simlarly did not address either instruction in
its nmenorandum and order.

We decline to reviewthis claim because in failing to include
it in his petition, appellant failed to raise the issue bel ow
Maryl and Rul e 4-402(a) directs that a petition for post conviction
relief “shall include: (3) The allegations of error upon which the
petition is based.” Petitions nust further set forth the specific
facts surrounding the claimof error; courts will not even consi der
under the Act so-called “bald allegations of error” wthout
supporting facts. Matthews v. Warden, Maryland House of
Corrections, 223 Ml. 649, 651, 162 A 2d 452, 453 (1960). Once the
post conviction court has conducted hearings on the issues, Rule 4-
407 directs the judge to “prepare or dictate into the record a
statenment setting forth separately each ground upon which the
petition is based,” as well as “the court’s ruling wth respect to
each ground.” Reading these rules together, it is plain that a

court is expected to refer to the petition in order to know what
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clains are rai sed and upon what grounds. Lest there be any doubt,
in 1991, in response to recurring departures from adherence to the
rul es of post conviction procedure, we noted the following with
regard to the drafting of post conviction orders:

The first step, obviously, is to identify each
conpl aint nmade by the petitioner. The source
for this wll ordinarily be the petition
itself, or any anendnments to it, although
occasionally matters nentioned in the petition
wi |l be supplenented or clarified by evidence
presented at a hearing or other presentations

made to the court. It is inportant that the
court, in its nmenorandum or di ctated
statenent, identify those conplaints wth

sufficient precision and conpl eteness that, on

an application for l|eave to appeal or in

subsequent coll ateral proceedings, the court

can determne wth sonme assurance what, in

fact, was litigated.
Pfoff v. State, 85 MI. App. 296, 303, 583 A 2d 1097, 1101 (enphasis
added) . Qur above statenent presupposes that courts need only
address those clains actually raised in petitions (and anendnents
thereto), and that in deciding whether an alleged claimof error is
stated wth sufficient particularity by the petition, a court
should allow the petitioner to develop the facts at a hearing
before dismssing the claimas a “bald allegation.”

Appellant failed to include in his petition clains that his

trial counsel’s failure to request jury instructions on expert
testinony and depraved heart nmurder constituted ineffective

assi stance of counsel. Although we will not hesitate to renmand for

further proceedings when a court has failed to address a claim
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raised in the petition, we are aware of no case in which this Court
or the Court of Appeals has done so for failure to address a claim
not contained in the petition. See Fennell v. Warden, Maryl and
Penitentiary, 236 M. 423, 425, 204 A 2d 75, 76 (1964); Bauerlien
v. Warden, Maryland Penitentiary, 236 Ml. 346, 347-49, 203 A 2d
880, 881-83 (1964); Duff v. Warden of Maryland Penitentiary, 234
M. 646, 648, 200 A.2d 78, 80 (1964); Smth v. Warden, Maryl and
Penitentiary, 222 M. 613, 614, 159 A 2d 837, 838 (1960). e
cannot fault the post conviction court for failing to address a
claimnot set forth in the petition. Mreover, the |ower court has
al ready been quite forgiving in this regard, as its nenorandum
addresses eight other clains not contained in the petition. Since
appel l ant has already enjoyed the w ndfall of having the post
convi ction court consider clains not properly placed before it, we
certainly feel no renorse in declining to excuse yet another
procedural | apse.

Appel l ant responds first by pointing to Maryland Rule 4-
402(c), which states, “Amendnent of the petition shall be freely
allowed in order to do substantial justice.” This rule is of no
avai | because appel | ant was not denied any opportunity to anend his
petition. The record is sinply devoid of any attenpt to anend.
Appel l ant’ s second argunent, that he “orally anended the petition
inthe hearing itself,” is unsupported by law or fact. Appellant’s

further reply that the State was put on notice of the new issues
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and failed to object to their being raised msses the point
entirely. dCains for post conviction relief nmust be stated with
specificity for the benefit of the court, not snuck past the State
i ke damaging testinony, not to nention the fact that it would
serve no purpose to allow anmendnents freely if anmendnents were not
even required in order to raise new clains. The |ower court
legitimately did not address these clains because they were not
raised in the petition, and we are not inclined to disturb this
state of affairs.

G The cunul ative effect of the deficiencies.

Even when no single aspect of the representation falls bel ow
the mnimum standards required under the Sixth Amendnent, the
cumul ative effect of counsel’s entire performance may still result
in a denial of effective assistance. Apparently, this cumulative
effect may be applied to either prong of the Strickland test. That
i's, numerous non-deficient errors may cumulatively amunt to a
deficiency, Bowers v. State, 320 Mi. 416, 436, 578 A 2d 734, 744
(1990), or nunerous non-prejudicial deficiencies may cunul atively
cause prejudice. Harris v. Wod, 64 F.3d 1432, 1438-39 (9" Cr.
1995). As ever, the touchstone is whether, in view of all the
ci rcunstances, our confidence in the result has been underm ned by
counsel’s failings.

In our review of the cumulative effects of trial counsel’s

representation, we will not consider those of appellant’s clains
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which he has failed to preserve (failure to demand certain jury
instructions), nor those which failed because appellant coul d not
produce enough evi dence to establish the factual predicate (failure
to prepare appellant to testify and failure to investigate
j ai l house nedical records). To do otherwise quite sinply would
brush aside our own rulings, would permt appellant to avoid the
consequences of his own procedural and evidentiary om ssions, and
would undermne Strickland’s presunption of adequacy  of
representation. W are left with the clains of failure to
investigate the opinions of the three forensic psychiatrists,
failure to deliver an effective opening statenent, and failure to
call Dr. Richnond as a wtness. We have already ruled that no
prejudi ce could be found in any of these clains individually, and
we specifically found no constitutional deficiency in the first
t wo.

The only precedent in this State for a finding of cunulative
ineffective assistance of counsel is Bowers. As the post
conviction court pointed out, however, the facts of Bowers are
readily distinguished from the instant facts. In Bowers, the
appoi nted attorney had a denonstrably contentious relationship with
t he defendant and only met with himsporadically before trial. The
attorney unjustifiably failed to investigate physical evidence
pertaining to the charged nmurder, including plaster casts of tire

mar ki ngs, fibers found under the victims fingernails, and senen
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stains found in her underwear. At trial, the attorney presented no
opening statenent, put on no defense testinony, and conmtted
nunerous errors of omssion regarding the cross-exam nation of the
State’s witnesses. Bowers’'s counsel additionally failed to request
an instruction on voluntary intoxication as a defense to first
degree nurder, in spite of evidence presented by prosecution
W tnesses to support such an instruction.

Nothing in the clains before us, either taken individually or
in the aggregate, has underm ned our confidence that appellant
received a fair trial. Because trial counsel adopted and
mai nt ai ned a cogent and effectual trial strategy regardi ng the use
of expert opinions, we find little nerit in the claimthat counsel
shoul d have investigated the potentiality for presenting further
expert testinmony which may not have fit the strategy. W find even
less nmerit in the claimthat counsel should have conposed a better
opening statenent. The only conceivably legitimate claimof sinple
error would be the failure to call Dr. Richnond as pl anned, but we
remai n steadfast in our belief that her physical absence coul d not
have prejudiced appellant, given that all of her known opinions
were before the jury through Dr. Spodak and her own report. As for
Bowers, we consider it instructive for the differences it bears to
this case, rather than for any simlarities it shares wwth it. W

agree with the post conviction court that the cunul ative effect of
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trial counsel’s representation resulted in no violation of
appel lant’s Si xth Amendnent rights.

H. Post conviction court’s reliance on trial counsel’s failure to
testify.

Appel l ant clains the post conviction court erred because it
based its denial of the petition “mainly on the fact that Appell ant
failed to call trial counsel as a witness at the post conviction
hearing.” Appellant correctly points out that there is no |egal
requirenment that trial counsel testify at a hearing to determ ne
the effectiveness of counsel’s assistance, see People v. Cole, 775
P.2d 551 (Colo. 1989), and appellant highlights certain |anguage in
the lower court’s Menorandum Qpi ni on that appellant clains evinces
this erroneous reasoning.

Appel  ant badly m scharacterizes the | ower court’s | anguage.
The allegedly erroneous portion of the nenorandum does not even
apply to the entire petition but only to appellant’s un-appeal ed
claim below that trial counsel was deficient for failing to
investigate the potential testinony of sone wtnesses who saw
appellant as he was first brought into jail the night of the
col I'i sion. The lower court, after noting that appellant had
presented no evidence to show what those potential w tnesses could
have testified to, pointed out an even greater flaw in appellant’s
claim

Petitioner’s trial counsel . .. never
testified at the post conviction hearings
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before this Court. Wile [trial counsel] was

pr esent in the courtroom during those
hearings, neither side called himto testify
as a wtness in this matter. Consequent |y,

the Court does not have the benefit of know ng
why [trial counsel] handled the issues in this
case as he did. It is Petitioner’s burden to
present evidence that trial counsel was either
aware of the favorable evidence and failed to
present it, or failed to investigate the case,
t hus conpl etely i gnoring t he evi dence
potentially in Petitioner’s favor. Si nce no
evi dence has been offered to show that tria
counsel did not neet with these individuals,
and that his decision regarding them was
anything but strategic, the Court finds that
this claimnust fail.

The court then noved on to discuss appellant’s other clains in the

order in which they were raised.

This passage in no way places the burden on appellant of
calling trial counsel to the stand but nerely points out that
appellant nust conme forward wth some actual evidence of a
defi ci ency. | f appellant cannot present a single witness wth
personal know edge that counsel failed to investigate a matter
then the court is not likely to rule that such a failure occurred.
Al t hough appellant’s clains repeatedly were defeated on the basis
of a lack of evidence, a |ack that could have been avoided if any
one witness (including trial counsel) could have testified from
personal know edge, that does not nean that the post conviction
court required trial counsel to testify as a condition of granting
appel l ant’ s petition.

1. Constitutionality of the Reasonabl e Doubt Instruction
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Appel l ant’s second theory of entitlenent to post conviction
relief is an allegedly inproper jury instruction as to reasonable
doubt . The instruction given to the jury, as set down in the
record, is as follows:

In this as in every other crimnal case,
t he accused is presuned i nnocent and cannot be
found guilty unless the evidence is sufficient
to prove his guilt beyond a reasonabl e doubt.
While the burden is wupon the State to
establish every fact material to the guilt of
t he accused, including every circunstance that
enters into the grade or degree of the crine
charged, beyond a reasonabl e doubt, that does
not nean that the State nmust prove an accused
guilty to an absolute or mat hemat i cal
certainty. VWat it does nean is that there
nmust be such evidence as you would act upon in
a matter involving inportant affairs in your
life or your business or with regard to your

property. |If the evidence is sufficient that
you would act wupon it in a very inportant
matter in your own lives, then it is

sufficient to convict in a crimnal case.
The specific error alleged by appellant occurs in the last two
sentences: the omssion of the words “w thout reservation” (or
“W thout hesitation”) imediately followwng the word “act” in
descri bi ng how certain one should be regarding the accused s quilt.
According to appellant, the instruction as given |eaves the
incorrect inpression that the State’'s burden of proof is sonething
| ower than beyond a reasonabl e doubt because, as pointed out by
Judge McAuliffe in his concurring opinion in Wlls v. State, 329
Md. 370, 389, 620 A 2d 295, 304 (1993), “Inportant decisions in

one’s |life are often, and of necessity, nade on a nere
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preponderance of the evidence.” Appellant conceded before the post
conviction court that no objection to this instruction was nade at
trial and that the issue mght thereby be considered waived.* He
responded, however, that WIIs, decided subsequent to his
conviction, announced a new, substantive, and retroactively
applicable constitutional standard for reasonable doubt jury
instructions, which precludes a finding of waiver by operation of
8 645A(d) of the Post Conviction Procedure Act.

The post conviction court found no nerit to appellant’s
substantive claimof error. Relying in part on Collins v. State,
318 Md. 269, 568 A.2d 1 (1990), in which the Court of Appeals
upheld a simlar jury instruction, the court found that the
instruction taken as a whole adequately conveys the neaning of
“reasonabl e doubt” to the jury. The court read WIlIls not as |aying
down a requirenent for any particular phrases at all but as
continuing the practice of reviewng the instructions as a whol e,
while noting a preference for the use of “w thout reservation.”
Therefore, ruled the post conviction court, even applying WIls
“retroactively,” the instruction was adequate. As an alternate

rationale, the court pointed out that failure to object at trial

‘Appel l ant has not asserted that his trial counsel was
constitutionally deficient for failing to request the better
instruction; we rejected that assertion under simlar
circunstances in State v. Hunter, 103 MJ. App. 620, 623, 654 A 2d
886, 887-88 (1995).
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operated as a waiver and barred appellant fromasserting this claim
of error.

In his appeal to this Court, appellant maintains the post
conviction court erred in finding the instruction to be adequate,
as well as in considering Collins to still be good law in |ight of
WIIs. Wth regard to the waiver issue, he has abandoned his
argunent based on 8§ 645A(d)° and instead clains that “this Court
can still reverse for a deficient reasonable doubt instruction
based on ‘plain error’ under Mil. Rule 8-131. See Wal ker v. State,
343 Md. 629, [647-48,] 684 A 2d 429, 428 (1996)."

The Maryland Post Conviction Procedure Act permts a wde
range of collateral attacks upon convictions “provided the all eged
error has not been previously and finally litigated or waived in
the proceedings resulting in the conviction, or in any other
proceeding that the petitioner has taken to secure relief fromhis

conviction.” M. Ann. Code Art. 27, 8 645A(a) (1957, 1996 Repl

Whi |l e appellant’s application for |eave to appeal was
pendi ng before this Court, the Court of Appeals foreclosed his 8§
645A(d) argunent in Hunt v. State, 345 M. 122, 691 A 2d 1255
(1997). The facts of that case bear a remarkable simlarity to
t hose now before us. Hunt filed a claimfor post conviction
relief based on a reasonabl e doubt jury instruction, allegedly
deficient for omtting the words “w thout reservation” (or
“W thout hesitation”). He failed to object to the instruction
during his 1986 trial, but he argued that 8 645A(d) precluded a
finding of waiver due to the fact that the intervening WIlls case
had | aid down a new constitutional standard. The Court of
Appeal s held, “[Qur decision in WIlls did not alter existing
case law with respect to the criteria under which a challenge to
a reasonabl e doubt instruction is to be presented. Consequently,
[ Hunt’ s] Art. 27, 8 645A(d) argunent is unavailing.” 1d. at 152,
691 A 2d at 1269.



Vol .). The statutory standards governing waivers are set forth in
8§ 645A(c). Al though that subsection on its face requires all
wai vers to be “knowing and intelligent,” the Court of Appeals ruled
in Curtis v. State, 284 M. 132, 395 A 2d 464 (1978), that the
CGeneral Assenbly did not intend 8 645A(c) to apply to waivers of
all types of rights but only those rights which, under Johnson v.
Zerbst, 304 U S. 458, 58 S. . 1019, 82 L. Ed. 1461 (1938), and
simlar holdings, can only be waived by a know ng, voluntary, and
intelligent relinquishnment by the defendant hinmself of a known
right. 284 Md. at 149, 395 A 2d at 474. \Waivers of other rights
that ordinarily do not require such know ng and voluntary action
for a waiver to be effective are not governed by subsection (c).
| d. W often enploy the ternms “fundanental right” and *“non-
fundanental right” in discussing this distinction, while remnaining
m ndful that the terns are used in this context as nere shorthand.
See State v. Rose, 345 Md. 238, 248, 691 A 2d 1314, 1319 (1997).
As the Court of Appeals reconfirmed just |ast year, the right
to a correct jury instruction, even a jury instruction on the
definition of reasonable doubt, is not a fundanmental right subject
to 8 645A(c) and nmay be wai ved for post conviction purposes by a
failure to object at trial. Rose, 345 M. at 250, 691 A 2d at
1320. Appellant concedes his failure to object to the allegedly
erroneous jury instruction at trial, and he therefore has waived

his claim
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We are called upon to enploy our extraordinary power of plain
error review in order to rescue appellant from his waiver.
Precedent dictates, however, that plain error reviewis a creature
of direct appellate review only and is not available in post
convi ction proceedings. Prokopis v. State, 49 M. App. 531, 534,
433 A . 2d 1191, 1193 (1981) (denying application for |eave to
appeal );® see al so Wal ker v. State, 343 Ml. 629, 635, 684 A 2d 429,
431-32 (1996).7 Neither the Post Conviction Procedure Act nor the
Maryl and Rul es of Post Conviction Procedure contain any provision
for plain error exceptions to waivers. Appellant invokes Mryl and
Rule 8-131 as the source of the rule (although perhaps Rule 4-
325(e) is the stronger cite), but as the Court of Appeals noted in
Wal ker, “Rules 4-325(e) and 8-131(a), authorizing a court to take
cogni zance of ‘plain error’ despite the waiver issue, literally

apply only to direct appellate review of a judgnent.” 343 Ml. at

6As Prokopis was a denial of the petitioner’s application
for | eave to appeal, the Court of Appeals had no opportunity to
review our ruling. Section 12-202(a) of the Courts and Judici al
Proceedings title of the Maryl and Code, which was in effect at
the tinme of Prokopis, prohibits any grant of certiorari froma
grant or denial of |eave to appeal froma post conviction
pr oceedi ng.

I'n the procedural history set down in Wal ker, the Court of
Appeal s noted that this Court, in an unreported opinion, had
previously reversed a grant of post conviction relief to Wl ker
on the grounds that the post conviction court was w t hout
authority to invoke the plain error rule. There is no nention
(nor any reported record) that \Wal ker ever petitioned for
certiorari fromour ruling, so the Court of Appeals apparently
never directly reviewed that opinion.
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647, 684 A 2d at 438. Appellant cannot use post conviction review
in such a manner so as to secure a second round of direct appellate
review. See Kelly v. Warden, Maryland Penitentiary, 243 M. 717,
718, 222 A 2d 835, 836 (1966) (“The Post Conviction Procedure [Act]
is not a substitute for an appeal or a neans of obtaining a
bel at ed appeal .”).8
Wi | e appel lant’ s argunment based on plain error fails, he has
called our attention to a page in the Wl ker opinion where the
Court of Appeals noted, “[T]his Court has taken the position that
a court, in a post conviction proceedi ng, can excuse a wai ver [of
a non-fundanental right] based upon an earlier procedural default
if the circunstances warrant such action.” 343 M. at 647-48, 684
A 2d at 438 (enphasis added). The Court itself noted the uncertain
origin of this authority to excuse, since waivers of non-
fundanental rights are not governed by the Act and since Maryl and’ s
rules of appellate procedure do not directly apply. |Id. at 647,
684 A 2d at 438. Al t hough Maryland courts have recogni zed the
di stinction between waivers of fundanental and non-fundanent al

rights since 1978, the first tine the Court of Appeals ever spoke

8\or eover, appellant had his opportunity to argue plain
error in his direct appeal fromconviction. Although the record
of his direct appeal is not at our disposal, our published
opinion in Crincione indicates we declined to exercise plain
error review of three unidentified jury instructions. Therefore,
dependi ng on whet her appellant previously appeal ed the sane
instruction before us now, plain error reviewitself has been
either finally litigated or waived.
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of such an excusal was in Oken v. State, 343 M. 256, 273-74, 681
A.2d 30, 38 (1996), when it clainmed such discretion under Rule 8-
131. Prior to that time, a finding of waiver had always been
di spositive, and the Court of Appeals had gone so far as to hold
that a waived claimwas “not . . . a proper subject for reviewin
[a post conviction] proceeding.” Trinble v. State , 321 M. 248,
257, 582 A.2d 794, 798 (1990). The Wal ker Court premsed its
discretion to excuse on Cken but also indicated sone neasure of
reliance on Foster v. State, 305 Md. 306, 503 A 2d 1326 (1986),
whi ch was not a post conviction case. Mre recently, in Hunt v.
State, 345 Md. 122, 152, 691 A 2d 1255, 1269 (1997), discretion to
excuse was agai n based squarely on Rule 8-131. But see State v.
Rose, 345 Md. 238, 250, 691 A 2d 1314, 1320 (1997) (reversing this
Court’s grant of post conviction relief and remanding wth
instructions to affirmthe circuit court’s denial w thout allow ng
for this Court to consider whether to excuse the petitioner’s
wai ver).

Since discretion to excuse apparently exists, the question
arises of what standards shall govern the exercise of that
di scretion. The question is not nmade any easier by the unclear
source of this discretion. There has yet to be a reported case in
whi ch an appellate court of Maryland has actually exercised this
di scretion and excused a wai ver of a non-fundanental right on post

conviction review, which may itself be telling. W can find only
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two pronouncenents bearing directly on this issue, both of which
may arguably be dicta. 1In Curtis, the Court of Appeals said that
post conviction waiver of non-fundanental rights is “to be governed
by case law or any pertinent statutes or rules.” 284 Ml. at 149-
50, 395 A . 2d at 474. This Court has also commented that “general
| egal principles” of waiver apply to non-fundanmental rights on post
conviction review. State v. Torres, 86 MI. App. 560, 568, 587 A. 2d
582, 586 (1991). These broad statenents do not provide nuch
practical guidance, and they appear to inport into the post
conviction realm wthout discrimnation concepts of waiver
devel oped for direct appellate review

We find the Post Conviction Procedure Act instructive here as
the “pertinent statute,” in spite of the fact that it is not
directly applicable to waivers of non-fundanental rights. Under
the Act, if a petitioner asserts a claimof error pertaining to a
fundanmental right but he has waived this claimof error, he nust
show “special circunstances” if he is to avoid the statutory
preclusive effect of his waiver. If he nmust show *“special
circunstances” to reach the issue of whether his fundanental rights
were violated, it would be anomalous if he were not required to
make at | east the sanme showing in order to excuse his waiver of a
non-fundanmental right. In other words, unless a post conviction
court requires a showing of at |east “special circunstances” to

excuse a waiver of a non-fundanental right, such a court could
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excuse waivers of non-fundanental rights nore readily and on a
| esser show ng than waivers of fundanental rights. Since we cannot
see any rationality in a system of review that affords a higher
|l evel of protection to those rights of conparatively |esser
i nportance, we therefore decide that before a post conviction court
excuses a waiver of a non-fundanental right, the petitioner nust at
| east make the sanme showi ng of “special circunstances” that is
requi red under 8 645A(c). We of course recall that the terns
“fundanental ” and “non-fundanental” are only used as shorthand for
whet her the waiver of the right nmust be know ng and intelligent,
but the terns do at least reflect the relative inportance of the
rights invol ved.

Furthernore, as petitioner here challenges a jury instruction,
we enploy a simlar line of reasoning and hold that in order for
this Court to excuse his waiver he nust at |east nake the sane
showi ng as would be required to invoke the plain error doctrine.
If we did not hold petitioner to this additional standard at a
m ni mum we would be applying a post conviction review standard
| ess stringent than that which is applied on direct appeal. Such
a result would also be anomalous, as it would render post
conviction relief nore availing than direct appellate relief
whenever jury instruction clains are waived. W will therefore
additionally apply the standards of the plain error rule at a
m ni mum i n deci di ng whether to excuse appellant’s jury instruction
wai ver .
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Al though we have derived these two rules (no less than
“special circunstances” and, in the case of jury instructions, no
| ess than plain error) without reference to the practices of the
Court of Appeals, we find that the practices of the Court of
Appeals in this arena are accurately described by reference to
these two rules. |In each of the three instances in which the Court
of Appeal s has considered excusing a waiver of a non-fundanental
right on post conviction review, the Court’s reasons for not
excusing the waiver can be read as an application of one of the
aforenentioned rules. In Cken, the petitioner had objected to the
sufficiency of the jury voir dire, but he failed to raise that
i ssue on his direct appeal. He argued for excusal contending that
a controlling Suprene Court opinion was not decided until too |ate
in the course of his appeal to take it into account. The Court of
Appeal s determned that its own cases established precisely the
same point well prior to the appeal, and thus found “no
ci rcunstances excusing the failure to raise the issue on direct
appeal .” 343 Md. at 273-74, 691 A 2d at 38. This reasoning and
result are in accord with applying the mninum requirenent of
“special circunstances” to this waiver of a non-fundanental right.
In Wal ker, the petitioner challenged a jury instruction on intent
that had not been challenged at trial, on appeal, on certiorari
petition, or in his first two post conviction petitions. The Court

conpared the circunstances of the case to those of Franklin v.
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State, 319 M. 116, 571 A 2d 1208 (1990), in which the Court found
plain error in an instruction “essentially the sanme as the
instruction given at Walker’s trial.” 343 MI. at 648, 684 A 2d at
438. Since intent was a contested issue under the facts of
Franklin, but not in Walker's trial, the Court ruled that the
“circunstances” of the two trials were “totally different” and that
the “error in the jury instruction concerning intent clearly did
not deprive Wal ker of a fair trial.” 1d. at 650, 684 A 2d at 439.
Al t hough the Court spoke in terns of “circunstances,” it apparently
declined to excuse the waiver of this jury instruction claimbased
solely on the fact that Wl ker had not net the standards of plain
error review. Finally, in Hunt, the petitioner failed to chall enge
his jury instruction on reasonable doubt at trial, on two rounds of
direct appeal, or in a prior petition for post conviction relief.
His only argunent in favor of excusing the waiver was that the
intervening case of WIlIls v. State, 329 M. 370, 620 A 2d 295
(1993), had inposed a new rule he could not have known about at
trial. Even assum ng the correctness of his reading of WIIs,
however, the Court pointed out that WIIls was decided prior to
Hunt’s first petition for post conviction relief and that “Hunt has
not directed us to a reason why he did not bring that decision to
the circuit court’s attention in a tinely fashion.” Hunt, 345 M.
at 152, 691 A 2d at 1269. This may be read as indicating that

Hunt’s argunents for excusing his jury instruction waiver failed
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for want of any special circunstances, wthout reaching the
standards of the plain error rule.

Turning to appellant’s claimof error in his jury instruction
on reasonable doubt, we find there are no special circunstances
present to warrant excusing the waiver. The only argunent
appel l ant presents is that he could not have known to object at
trial since the “new |l egal standard” set forth in WIIls was not
announced until alnost six years after his trial. The Court of
Appeal s, however, has squarely rejected the premse that WIlIls
altered the existing |legal standards. Hunt, 345 M. at 152, 691
A.2d at 1269; see supra note 5. Since this argunent is wthout
merit and no other special circunstances are alleged, the waiver is
not excused. W do not reach the jury instruction issue.

In sum we find no error in the |ower court’s denial of post
conviction relief. W have found no nerit to appellant’s numerous
clains based on his right to effective assistance of counsel, and
appel l ant has waived any claim he may have had that the jury
instructions were constitutionally deficient. The denial of the

petition is thereby affirned.

JUDGVENT AFFI RMED

) COSTS TO BE PAI D BY APPELLANT.

53



