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This appeal raises questions about the anmount and type of
funding that the Baltinore City Board of School Conm ssioners (the
City Board), appellee and cross-appellant, is obligated to provide
to public charter schools under the 2003 Maryl and Public Charter
School Act (the Act), M. Code (1978, 2004 Repl. Vol., 2005 Cum
Supp.), 8 9-101 et seq. of the Education Article (Educ.).
Specifically, what does the statute nean when it requires that the
City Board provide public charter schools with funding that is
“commensurate with the anmount di sbursed to other public schools in
the local jurisdiction”? See Educ. § 9-109(a). And can the Gty
Board satisfy its obligation to “di sburse” such funds by providi ng
in-kind services in |lieu of noney? See id. W are also asked to
deci de whether the Maryland State Board of Education (the State
Board) has authority to grant waivers that allow public charter
schools to enploy teachers and staff on terns other than those set
by col |l ective bargai ni ng agreenents.

Charter School Funding Law

The Md. Public School Charter Act of 2003, Educ. Code section
9-101 (2003 Md. Laws, ch. 358), establishes Maryland' s public
charter school programand its purpose:

(b) The general purpose of the Programis to
establish an alternative neans wthin the
exi sting public school system in order to
provi de i nnovative | earning opportunities and
creative educati onal approaches to i nprove the
education of students.

Section 9-104 of the Act spells out the application procedures

for establishing a public charter school:



(a)(1l) An application to establish a public
charter school shall be submtted to the
county board of the county in which the
charter school will be | ocated.

(4) (i) Except as provided in subparagraph (ii)
of this paragraph, the county board shal

review the application and render a decision
wi thin 120 days of recei pt of the application.

(2) The State Board shall render a decision
within 120 days of the filing of an appeal
under this subsection.

(3) If the county board denies an application
to establish a public charter school and the
State Board reverses the decision, the State
Board may direct the county board to grant a
charter and shall nediate with the county
board and the applicant to inplenent the
charter.

At the heart of this dispute lie the funding provisions of the
Act, codified at Educ. Code section 9-109, which requires Cty and
county boards of education to
disburse t0 a public charter school an anount
of county, State, and federal noney for
el emrentary, mddle, and secondary students
that i s commensurate with the amount disbursed

to other ©public schools in the 1local
jurisdiction. (Enphasis added.)

The Funding Disputes
The Gty Board “conditionally granted” public school charters

to both City Neighbors Charter School (Cty Neighbors)! and

!City Neighbors submitted the first application to open a
charter school in Baltinore GCity, on March 15, 2004. The funding
proposal in that application was $4, 200 per pupil
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Patterson Park Public Charter School (Patterson Park),? appellants

and cross-appellees (collectively, the Charter Schools), for three

school years beginning in 2005-06. In doing so, it declined to
fund the per pupil budgets proposed in their respective
appl i cations. Instead, the City Board required that there be a

subsequent agreenent regardi ng funding.

By Novenber 2004, the City Board had approved a Sept enber 2005
openi ng date for both schools. But by February 2005, the City
Board still had not nade a funding conmtnent to either of these
charter schools or any other.

The Charter Schools viewed this as a de facto denial of their
appl i cati ons. They separately conplained to the State Board,
contending that the Cty Board disregarded the statutory
requirenent that it render a decision on their applications wthin
120 days. Moreover, the Charter Schools asserted, the Cty Board
failed to performits statutory duty to “disburse” funds in an
anount “commensurate” wth other |ocal public schools.

City Neighbors asked the State Board to resol ve these di sputes
via a declaratory ruling “as to the interpretation of 8 9-109(a) of
the Education Article.” Patterson Park noted a separate “appea
from the denial of its Application,” asking for approval and a

funding | evel of $7,500 per pupil “plus Federal grant entitlenent

Patterson Park submtted its application on August 31, 2004,
requesting a per pupil allotnent of $7,500.
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and special education funds[.]” On February 11, the State Board
notified the parties that “oral argunment” would be held in both
cases on April 19.

The City Board noved to dismiss Patterson Park’s appeal,
asserting that the State Board did not have jurisdiction under
section 9-104(b) (1) because Patterson Park’s application had been
gr ant ed. The City Board asked the State Board to “hear oral
argunents on the Mtion to Dismss in advance of any evidentiary
heari ng.”

On March 8, 2005, the Gty Board issued a nenorandum
announcing to all approved charter school applicants that per pupi
fundi ng for the 2006 school year woul d be $5,011 i n cash and $2, 943
i n services.

The City Board then noved to dism ss Gty Neighbors’ petition
on the ground that this funding conmtnent nooted the action. In
addition, the Cty Board argued that the State Board |acked
jurisdiction to decide “pure questions of |aw’ such as the nmeani ng
of section 9-109, that City Neighbors’ petition was “not tinely,”
and that Gty Neighbors failed to overcone the presunption that the
City Board' s funding nodel was “correct.” It again requested that
the State Board hear oral argument before “any evidentiary
hearing.”

The Charter Schools objected to the Gty Board s funding

proposal, and opposed its notions to dismss. Specifically, they



conpl ai ned that the cash fundi ng was i nadequate, that the services
to be provided were not services they require or desire, and that
section 9-109 requires funding to be disbursed as cash rather than
servi ces. In addition, they asserted, the Gty instructed
applicants to include pre-kindergarten for at-risk children in
their applications in March 2004, but then inforned applicants in

February 2005 that it would not fund pre-kindergarten prograns for

charter schools.

At the April 19 hearings, the Cty Board and the Charter
School s argued the nerits of their respective petitions. Counsel
for the City Board advised that, due to a funding increase to the
school system the funding offer for both Cty Neighbors and
Patterson Park would be increased to $8,108 per pupil for fiscal
year 2006, including services.

On May 6, 2005, the State Board issued decisions in both
cases, which it subsequently revised on May 26. These deci sions
made the Charter Schools happy and the Cty Board unhappy.
Specifically, the State Board:

. set a specific dollar per student funding anbunt at $10, 956,
based on a “fundi ng tenpl ate” reflecting “the 2004-05 approved
system operating budget and the 2004 enrollnment count,” as
well as a two percent reduction to adjust for “central office
functions” provided to the charter schools by the Cty school
system

. di sapproved the Gty Board' s proposal to “disburse” funding
t hrough the provision of in-kind services rather than noney;

. directed the Charter Schools to file a separate request for
wai vers of collective bargaining rights enjoyed by Union
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menbers, including a requirenent that the Gty appoint
teachers, principals, and other school officials; and

. directed that, in light of “the 120 day statutory deadl i ne for
a local board decision on a charter school application[,]”
charter agreenents “nust be conpleted within 30 cal endar days
from the date of the decision approving the charter
application,” but that delay and urgency in this instance
requi red conpl etion of these two charter agreenents “within 15
busi ness days of the date of issuance of this revised
opi nion.”

The State Board stated that it “issued this Opinion as gui dance and

direction not only to the parties in this appeal but also to the

charter school applicants and |ocal systenms in Maryland[.]”
Despite the deadl i ne i nposed by the State Board, the i nm nency
of the initial 2005-06 school year approved by the City Board
pronpted a conprom se that resulted in a fundi ng agreenent to cover
the 2005-06 school year only. In a short-term Charter Agreenent
dated June 21, 2005, both City Nei ghbors and Patterson Park agreed
to accept a “total School Fund Allocation” “for a one-year period”
only, while “preserv[ing] all right to seek resolution of the issue
of comensurate funding (as defined by 8§ 9-109 . . . ) in
litigation, including agency proceedings[.]” In addition, the Cty
Board explicitly “agree[d] that this Charter Agreenent does not

resol ve the disputed i ssue of commensurate funding[.]”

On judicial review,® the Crcuit Court for Baltinmore Gty

3Like City Neighbors and Patterson Park, KIPP Uim Acadeny
(KIPP) and Baltinmore Southwest Charter School (Southwest), also
appel lants and cross-appellees, applied to the Cty Board for
approval and funding to operate public charter schools in the
(conti nued. . .)



held that the challenge to the State Board s funding decision is
noot . The court therefore refused to vacate the State Board
deci sion regarding funding. |In addition, the circuit court held
that the State Board erred in ruling that the collective bargai ning
rights of public charter school enployees can be waived, and
therefore the court vacated that aspect of the State Board's
deci sion. *
Issues On Appeal And Cross-Appeal
The Charter Schools and the City Board challenge the circuit
court’s decision on myriad grounds. W restate and reorder the
i ssues as presented by the Charter School’s appeal and the City
Board’ s cross-appeal, as foll ows:
l. Did the circuit court err in concluding
t hat appellants’ judicial reviewpetition
i's moot ? (Rai sed on appeal by the Charter
School s and on cross-appeal by the Gty
Board. )
1. Should t he State Board’ s opi ni on
regardi ng fundi ng be affirnmed or vacat ed?
(Appeal by both Charter Schools, cross-

appeal by City Board.) This 1is the
primary issue in this appeal.

3(...continued)

Baltinmore City school district. These two schools intervened in
the judicial review action. KIPP is designed for 300 students in
grades five through eight. Sout hwest is structured to serve

children in pre-kindergarten through eighth grade.

“The Bal ti nore Teachers Uni on, Anerican Federation of Teachers
Local 340, AFL-CIO (the BTU and the Baltinore City Minici pal
Enpl oyees Uni on, Anerican Federation of State, County and Mini ci pal
Enpl oyees, Council 67, Local 44 (AFSCME), are appell ees before this
Court.



[11. Did the circuit court err in deciding the
i ssue of whether the State Board has
authority to grant waivers of enployee
status requirenments of Educ. section 9-
108? (Appeal by Patterson Park.)

We shall hold that the comrensurate funding dispute is not
noot (issue |), but that the waiver dispute should not have been
decided in this action (issue lll). Proceeding toreviewthe State
Board’ s decision on the nerits, we shall affirmit (issue Il).

DISCUSSION

I.
Charter Schools’ Appeals And City Board’s Cross-Appeal:
Mootness

“The test of nootness is whether, when it is before the court,
a case presents a controversy between the parties for which, by way
of resolution, the court can fashion an effective renmedy.” Adkins
v. State, 324 Ml. 641, 646 (1991). The Charter Schools and the
City Board contend there is a live controversy regardi ng funding
for the 2006-07 and 2007-08 school years, both of which were
conditionally approved by the City Board subject to resolution of
the funding issues raised in this appeal. W agree.

The circuit court erred when it held the controversy regardi ng
Educ. section 9-109 is noot, because there is a continuing dispute
over the proper interpretation of that statute and its application
to these Charter Schools. Indeed, the City Board and the Charter
School s recognized this by explicitly reserving the right to

litigate these questions in their tenporary Charter Agreenent



fundi ng only the 2005-06 school year. Because there are unresol ved
di sputes over funding for the 2006-07 and 2007-08 school years,
thereis “live controversy” that is anenable to judicial reviewand
resol ution.

The primary issue before the circuit court was whether the
State Board s decision should be affirnmed or vacated. That sane
question is presented by both the Charter Schools’ appeals to this
Court, as well as the City Board s cross-appeal. W nmay address
the nerits of these i ssues because our task is to performthe sane
review of the State Board's decision that the circuit court should
have perforned. See New Bd. of Sch. Comm’rs of Baltimore City v.
Public School Admin’rs and Supervisors Ass’n of Baltimore City, 142
Md. App. 61, 70 (2002).

Qur resolution of those questions is likely to have an
i mmedi at e i mpact on funding for the school year that begins in the
fall 2006. It will directly affect City Neighbors and Patterson
Park, and indirectly affect other simlarly situated public charter
schools that are awaiting resolution of |egal issues raised here.
Specifically, the questions relating to how “conmensurate” funding
Is determned, and whether I|ocal school boards may elect to
“di sburse” such funds by providing in-kind services, have
potentially broad application to Maryland public charter schools.
W therefore proceed to review the State Board decision on the

merits.



II.
Charter Schools’ Appeals And City Board’s Cross-Appeal:
Review Of The State Board’s Decision

A.
Standard Of Review

The di sputes between the Charter Schools and the City Board
begin with a threshold debate over the appropriate standard of
judicial review. According to the Charter Schools, courts must
give “special deference” to the State Board s interpretation of
state education |aw, because Educ. section 2-205(e) broadly
authorizes the State Board to interpret education |law and policy,
and to resol ve controversies arising fromthe application of those
| aws:

(e) Explanation of law; controversies and

disputes. — (1) Wthout charge and with the
advice of the Attorney General, the State
Board shall explain the true intent and

meani ng of the provisions of:

(1) This article that are withinits
jurisdiction; and

(ii) The Board shall decide al
controversies and disputes under
t hese provi sions.
(3) The decision of the Board is final.
See also COMAR 13A.01.05.05.E (“The State Board shall exercise its
i ndependent judgnment on the record before it in the explanation and
Interpretation of the public school |laws”).

The Gty Board disagrees that deference is due to the State

Board. To the contrary, it argues, the State Board nust defer to
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the Gty Board on funding issues for local charter schools. I n
support, the City Board cites COVAR 13A. 01. 05. 05. A, whi ch provides
that “[d]ecisions of a |ocal board involving a | ocal policy .
shall be considered prina facie correct, and the State Board may
not substitute its judgnent for that of the | ocal board unless the
decision is arbitrary, unreasonable, or illegal.” The Cty Board
poi nts out that the General Assenbly did not define “conmensurate”
or “disburse,” nor did it establish a funding forrmula or other
procedures for determ ning what i s coonmensurate. Inits view, this
| egislative silence nmeans that these are matters left to the
expertise of |local school boards.

The State Board has *“a visitatorial power of such
conprehensi ve character as to invest [it] with the |ast word on any
matter concerning education policy or the admnistration of the
system of public education[.]” Arroyo v. Bd. of Educ. of Howard
County, 381 Ml. 646, 664 (2004). Educ. section 2-205(e) codifies
this principle:

(e)(1) Wthout charge and with the advice of
the Attorney General, the State Board shal
explain the true intent and neaning of the

provi si ons of:

(i) This article that are wthin its
jurisdiction; and

(ii) The bylaws, rules, and regulations
adopt ed by the Board.

(2) The Board shall decide all controversies
and di sputes under these provisions.
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(3) The decision of the Board is final.

“[ A] ppeal s concerning the i ntent and neani ng of a provi sion of
the Education Article . . . are taken fromthe [local] boards to
the State Board.” Hurl v. Bd. of Educ. of Howard County, 107 M.
App. 286, 299 (1995); see Bd. of Educ. for Dorchester County v.
Hubbard, 305 M. 774, 789 (1986). Thus, the State Board' s
“paranount role . . . ininterpreting the public education |law' is
one that “sets it apart from nost admnistrative agencies.”
Hubbard, 305 Md. at 791.

We conclude that interpreting the section 9-109 requirenent
t hat “commensurate fundi ng” be “di sburse[d]” to the Charter School s
is not a matter of |local policy on which the State Board nust defer
to the Gty Board. Questions regarding the nmeaning of education
statutes invoke the conprehensive authority of the State Board
Expl ai ni ng the neani ng of “comensurate” and “disburse” requires
construction of the state education law, which falls within the
broad nandate given to the State Board under Educ. section 2-205(e)
and COVAR 13A.01.05.05.E. The paranmount role played by the State
Board in interpreting this statutory |anguage prevents Maryl and’s
Charter School Act fromtaking on a different neaning in each of
Maryl and’ s | ocal school districts.

For that reason, we hold that the State Board is not required
totreat the City Board s interpretation of section 9-109 as prima

facie correct. The State Board acted appropriately in “exercising
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its i ndependent judgnent on the record before it in the explanation
and i nterpretation of the public school | aws” governing the Charter
School s’ applications.

Mor eover, we al so recogni ze that the State Board had aut hority
to overrule the City Board s funding decision. After the City
Board determined the amunt of funding that it considered
“commensurate with other |ocal public schools,” the State Board
exercised its broad authority to review that decision, and to
“correct all abuses of authority and to nullify all irregular
proceedi ngs.” Zeitschel v. Bd. of Educ. of Carroll County, 274 M.
69, 81 (1975).

Here, the State Board held that the City Board nust allocate

funds in an anobunt it determned to be “equal to” the per pupi
expendi tures made for students in other City public schools, taking
into account certain specified incone and expenses. In doing so,
the State Board created a “funding tenplate” that it used to
determ ne the amount of funds that the City Board was obligated to
di sburse to Gty Neighbors and Patterson Park. In addition, it
held that the Cty Board may not “disburse” funds as in-kind
services rather than noney.

Qur review of the State Board' s decision is limted to four
questions: (1) whether it rests on error concerning a purely | egal

guestion; (2) whether the State Board violated a state statute; (3)

whether the State Board exercised its power in bad faith,
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fraudulently, or in breach of trust; and (4) whether the State
Board exercised its power arbitrarily or capriciously. See Hurl,
107 Md. App. at 299; New Bd. of Sch. Comm’rs of Baltimore City, 142
Md. App. at 78.

B.
Charter Schools’ Appeals: Improper Rulemaking

The State Board issued its revised opinion “as guidance and
direction not only to the parties in this appeal but also to the
other charter school applicants and local school systenms in
Maryl and[.]” Cting this statenent, the circuit court
characterized the State Board’'s decision as a sweeping rule with
the force of a regulation.?®

The Charter Schools argue that the circuit court erred in
concluding that the State Board’ s decision constituted inproper
rul emaki ng. W agree.

As we have di scussed, the State Board is statutorily required
to interpret and explain education statutes, including the public
charter school provisions of sections 9-104 and 9-109. See Educ.
§ 2-205(e). It may do so in response to a petition for declaratory

ruling. The Court of Appeal s | ong ago recogni zed the “well settled

°'n dictum the circuit court interpreted the State Board’'s
decision as establishing a “fornula for conputing per pupil

expenditures” that “applied . . . on a statewi de basis.” The
circuit court held that the State Board erred by i nposing such far-
reaching rules wthout soliciting the opinions of “interested

persons, including parents, children, individual teachers, the
unions and |l egislators.”
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principle of admnistrative law that ‘the choice made between
proceedi ng by general rule or by individual, ad hoc litigation is
one that Ilies primarily in the inforned discretion of the
adm ni strative agency.’'” BG&E v. Pub. Serv. Comm’n of Md., 305 M.
145, 168 (1986). As the Court explained,

“[t]he function of filling in the interstices
of the Act should be performed, as nuch as
possi bl e, through this quasi-legislative
pronul gation of rules to be applied in the
future. But any rigid requirenent to that
effect would nake the adm nistrative process
i nflexible and i ncapabl e of dealing with many
of the specialized problenms which ari se. .
Not every principle essential to the effective
adm ni stration of a statute can or should be
cast imediately into the nold of a genera
rule. Sonme principles nust await their own
devel opnent, while others nust be adjusted to
nmeet particul ar, unforeseeable situations. In
performing its inportant functions in these
respects, therefore, an admnistrative agency
nmust be equi pped to act either by general rule
or by individual order. To insist upon one
form of action to the exclusion of the other
is to exalt formover necessity.”

Id. at 169 (quoting SEC v. Chenery Corp., 332 U.S. 194, 202, 67 S.
Ct. 1575, 1580 (1947)); see generally 1 Richard J. Pierce, Jr.,
Administrative Law Treatise 8 6.9 (2002).

Thus, it is entirely proper for a party to a dispute arising
from conflicting interpretations of the Education Article to
petition the State Board for a declaratory ruling, or to appeal a
| ocal school decision to the State Board, and for the State Board

to construe and explain the law in the course of deciding such

matters. See Mi. Code (1984, 2004 Repl. Vol., 2005 Cum Supp.), 8
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10- 304 of the State Governnment Article (SG; COVAR 13A.01. 05.02.
There is anple precedent for articul ating standards that nmay apply
in other cases via admnistrative adjudication rather than
rul emeking. In BG&E v. Public Serv. Comm’n, 305 MI. at 168, for
exanpl e, the Court of Appeals affirned that an agency may interpret
and apply controlling statutes while deciding a contested case,
particularly when it “did not abstractly forrmulate new rul es of
bi ndi ng and universal future effect, but sinply articulated the
standards through which it interpreted and inplenented [the
statute] during the course of specific contested proceedings, as it
was required to do by [statute]." See also Delmarva Power & Light
Co. v. Pub. Serv. Comm’n of Md., 370 Md. 1, 34-37 (2002)(review ng
simlar cases). That is what happened here.

City Neighbors petitioned the State Board for a declaratory
ruling that the Gty Board failed to provide per pupil funding
“commensurate” with the funding to students in other Baltinore Gty
public schools and failed to properly “disburse” such funds.
Simlarly, Patterson Park petitioned the State Board to decl are t he
City Board' s “conditional acceptance” of its application a de facto
denial, and to address the sanme comensurate funding and
di sbursenent questions raised by City Neighbors. Both City
Nei ghbors and Patterson Park presented justiciable issues
concerni ng the neani ng and application of sections 9-104 and 9- 109

as those statutes apply to their pending charter schoo
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appl i cations. The State Board had authority to resolve these
di sputes, by “articulat[ing] the standards through which it
interpreted and inplemented [the statute] during the course of
specific contested proceedings[.]” See BGgE, 305 Md. at 168.

Moreover, we do not agree with the circuit court that the
State Board intended its decisions on these two applications to
regul ate all future applications “statewide.” W read the deci sion
just as the State Board described it - nere “guidance and
direction” to any “charter school applicants and |ocal school
systens in Maryland” who wish to use it “for the refinenment of
their working relationships[.]” The State Board acknow edged t hat
“there is no statewi de fornula or nethodol ogy that determ nes how
| ocal school systens fund their schools.” W view the funding
tenplate as the State Board's effort to articulate a “reasonabl e
starting point” and traceabl e nethodol ogy for establishing a per
pupi | fundi ng benchmar k.

C.
City Board’s Cross-Appeal: Procedural Defects

The City Board conplains that the State Board “committed
nunmer ous procedural errors and violated the due process rights of
the Gty Board and others.” W perceive two distinct conplaints.

1.
Evidentiary Hearing

The City Board's first procedural grievance is that it was
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deni ed an evidentiary hearing. In requests filed with its notions
to dismss, the City Board asked the State Board to hold “ora
argunent” on those notions “in advance of any evidentiary hearing”
on the nerits of the Charter Schools’ petitions. After denying the
City Board's notions to dismiss at the April 19 hearing, the State
Board proceeded to consider the nerits of the funding di spute. The
City Board conplains that this deprived it of an opportunity to
submt evidence responding to the nerits of Patterson Park’s appea
and City Neighbors’ petition.

The City Board asserts that, if given that right, it would
have presented evidence that created material factual disputes on
the methodology and figures used to determ ne funding. For
exanple, the Gty Board proffers that it “would have presented
evi dence showing that the adm nistrative services that the [Cty
School systen] provides accounts for approximtely 6%of its total
operating budget.” These higher central office costs mght
reflect, for instance, that a hi gher percentage of students in the
City receive free and reduced |unches, requiring nore centra
staffing for that program According to the City Board, factua
di sputes on any such fundi ng questi ons woul d have required transfer
of the case to the O fice of Admnistrative Hearings, pursuant to

COVAR 13A. 01.05.07.A(3),° prior to the State Board’' s deci si on.

*COVAR 13A.01.05.07. A provides in pertinent part:

(continued. . .)
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Patterson Park counters by questioning “how, as a political
subdivision of the State, [the Cty Board] is entitled to due
process fromthe State.” See Md. State Bd. of Educ. v. Bradford,
387 M. 353, 363 n.2 (2005). Mor eover, both Charter Schools
contend that the City Board asserted that the issues were “purely

| egal ,” making an evidentiary hearing unnecessary. Finally, Cty
Board wai ved any right it may have had to present such evidence.

We agree that the City Board has no grounds to conplain that
it was denied an opportunity to present evidence. The proceedi ngs
before the State Board were in the nature of admnistrative
appeals, in that both Gty Neighbors and Patterson Park asked the
State Board to provide relief fromthe Cty Board s decisions (or
| ack thereof). Indeed, Patterson Park specifically asked the State
Board to grant its application. Beforethe City Board filed either
of its notions to dismss, it received notice that “oral argunent”
woul d be taken April 19 on the nerits of the Charter Schools’
cl ai ns.

The City Board cites no procedural rule that guarantees the

right to engage in prelimnary notions practice before the State

6. ..conti nued)
A. The State Board shall transfer an appeal to
the Ofice of Admnistrative Hearings for
review by an admnistrative |aw judge under
the foll ow ng circunstances:

(3) An appeal upon review in which the State
Board finds that there exists a genuine
di spute of material fact.
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Board, separate fromand prior to the regularly schedul ed hearing
on the Charter Schools’ appeals. W need not deci de whet her there
is any, because we conclude that if such right exists, the Cty
Board waived it.

Al though the Gty Board requested that oral argunent be heard
onits notions to dism ss “in advance of any evidentiary hearing,”
it did not specifically request an earlier hearing date for its
not i ons. Nor did it ask that the nerits hearing scheduled for
April 19 be postponed so that both the notions to dismss and the
nmerits hearing would not be held together. Nor did it receive from
the State Board any assurances of an earlier or separate hearing on
those notions. Thus, the Cty Board had no reason to expect that
the April 19 hearing woul d not proceed to the nerits as schedul ed,
once the City Board s notions to dism ss had been consi dered.

Moreover, the City Board had anple opportunity to subnit
evi dence in support of its argunents on the funding issues raised
by the Charter Schools, both before and during the April 19
heari ng. The Gty Board knew that the Charter Schools had
submtted evidence in support of their appeals and their
oppositions to the Cty Board s notions to dismss. At the
hearing, the City Board argued the nerits of the funding issues

rai sed by both Charter Schools.’” Mreover, the Gty Board did not

"For exanple, at the hearing on Patterson Park’s appeal,
counsel for the City Board addressed the nerits of Patterson Park’s
(conti nued. . .)
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object, or otherwise notify the State Board that it would |like an
addi tional opportunity to submt evidence. Nor did it proffer what
evidence it mght have submtted or request perm ssion to submt
evi dence following the hearing. Nor did it ask the State Board to
reconsi der its decision on that ground.

I n these circunstances, we have no troubl e concl udi ng that the
City Board cannot conplain that it was denied the right to submt
evidence. The City Board appears to have assuned what neither the
| aw nor good practice supports. There is no law or regul ation
guaranteeing City Board the right to delay a nerits hearing before
the State Board, upon the nere filing of a notion to dismss or a
request for a hearing on that notion. Mreover, the City Board did
nothing to confirmits assunption. Wth no request for a separate
hearing, no notice that there would be one, no request to present
evi dence, and no objection to the presentation of evidence, we are
not persuaded that the Gty Board was deprived of its right to
present evi dence.

2.
“Conversion” Of Patterson Park’s Appeal

The State Board determ ned “t hat al t hough [ Patterson Park] has

(...continued)

request that “the State Board set the funding Il evel.” 1n doing so,
counsel addressed various evidentiary questions raised by nenbers
of the State Board, explaining for instance that the prelimnary
I nspection of the Patterson Park site raised “sonme issues” that
were not yet resolved. Counsel also proffered that there will be
an increase in funding for fiscal year 06,” raising “the Gty
Board's offer to Patterson to $8,018 per pupil.”
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filed this case as an appeal of the denial of its application, we
find that it is nore properly handled by the State Board as a
petition for declaratory ruling on the fundi ng and enpl oyee st at us
issues.” The City Board argues that the State Board inproperly
converted Patterson Park’s appeal “after the fact” to a petition
for a declaratory ruling.

We agree that distinct regulations apply to an appeal of a
| ocal board’s decision, see COVAR 13A. 01.05.02. A, and to a petition
for a declaratory ruling. See COVAR 13A 01.05.02.D. But as the
City Board concedes, “the procedures for both types of review are
the sane[.]” That being the case, we reject the Cty Board s
contention that the “substantive difference between an appeal and
a petition for declaratory ruling,” by itself, nerits any relief.
The City Board conspicuously fails to explain why it has any ri ght
to conplain in these circunstances, or what prejudice it suffered.
W see none.

D.
Charter Schools’ Appeals And City Board’s Cross-Appeal:
Interpretation Of Section 9-109

We finally reach the heart of the dispute between the Charter
Schools and the Gty Board — the nerits of the State Board's
decisions as to (1) what constitutes comensurate funding in
Baltinore City and (2) how those funds may be disbursed. The
Charter Schools ask us to affirmthe State Board' s interpretation

of section 9-109, whereas the City Board asks us to vacate it.
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There are several points of disagreenent, which we shall review in
seriatum.

1.
Duty To Disburse

Section 9-109(a) requires a local board to “disburse to a
charter school the anpbunt of county, State, and federal noney for
el ementary, mddle, and secondary students that is conmmrensurate
with the anmount disbursed to other public schools in the | ocal
jurisdiction.” The State Board construed this duty to “di sburse”
as a duty to provide noney rather than services. It ruled that the
City Board cannot conpel the Charter Schools to accept its services
in lieu of funds.

The City Board chal |l enges that conclusion, pointing out that
nothing in section 9-109 requires disbursenent of noney, rather
than services, in the sane way they are provided to other public
school students. For exanple, the categories of expenses item zed
by the Gty Board as “disbursed to other public schools” as
services rather than cash include central office expenses, fringe
benefits of retirees, Ri sk Managenment Program expenses, worker’s
conmpensati on and unenploynment conpensation expenses, building
mai nt enance, and utilities.

The Charter Schools respond that the section 9-109 duty to
“di sburse” nust be construed to refer to funds rather than services
because “[i]nnovation woul d be inpossible if the Gty School Board

may conpel [the Charter Schools] to use current BCPSS services[.]”
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In their view, “[c]onpul sory use of BCPSS services would ensure
that Gty Neighbors could never be anything other than a system
school using the BCPSS nodel.” They contend that this
interpretation of section 9-109(a), they claim is the only one
consistent with the I egislative purpose and history of the Public
Charter Schools Act.

Inreviewing the State Board s interpretation of the statutory
requi renent that funds be “di sbursed,” we are m ndful of the State
Board s unique role in explaining the “true intent” and neani ng of
this statute. See Hubbard, 305 Md. at 788; Educ. § 2-205(e)(1).
W therefore give special deference to the State Board's
interpretation of the education statutes it adm nisters, including
section 9-109. See Montgomery County Educ. Ass’n, Inc. v. Bd. of
Educ. of Montgomery County, 311 M. 303, 309 (1987); New Bd. of
Sch. Comm’rs, 142 Ml. App. at 70.

Li ke the State Board, we al so fol |l ow established principl es of
statutory construction. Qur primary goal in construing a statute
Is to enforce the legislature’ s intent. See Martin v. Beverage
Capital Corp., 353 Ml. 388, 399 (1999). To discern that intent, we
|l ook first to the language of the statute, which we give its
commonl y under st ood neaning, often as it is found in a dictionary.
See Rossville Vending Mach. Corp. v. Comptroller of the Treas., 97
Ml. App. 305, 316, cert. denied, 333 MiI. 201 (1993). Wen the

statutory | anguage is clear and unanbiguous, no clarification is
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needed or permtted. See Martin, 353 Ml. at 399. W find the
State Board' s interpretation of the di sbursenment requirenent to be
consistent with both the plain neaning of the statutory |anguage
and the goal of the Maryland Public Charter Schools Act to pronote
i nnovative, independent, and creative charter schools as an
alternative to traditional public schools.

Section 9-109(a) directs |local boards to “di sburse an anmpunt

of . . . noney[.]” As the State Board observed, to “disburse”
nmeans to “pay out” or “expend, esp. from a public fund.” See
Webster’s Third New Int’1 Dictionary 644 (unabr. 2002). “NMoney” is

“coi nage or negoti abl e paper issued as | egal tender,” not services.
See id. at 1458. W therefore agree with the State Board that the
pl ai n neani ng of “di sbursing an anount of noney” is to “pay out” in
cash, rather than services.

That conclusion is consistent with the purpose and history of

the Act. Allowi ng each charter school to determne how it wll

all ocate such noney pronotes the legislature’s stated goal of

establishing “innovative |earning opportunities and creative
education approaches,” as alternatives to traditional public
school s. See Educ. 8§ 9-101(b). If the Gty Board could choose

which of its centralized services each charter school will have to
accept, in lieu of <cash disbursenments, such innovation and
creativity may be inhibited. | ndeed, Patterson Park conplains

that, when the City Board announced its intent to provide nearly
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$3,000 per pupil in services rather than noney, many of those
services were ones that Patterson Park “did not need or want.”

Finally, the Fiscal and Policy Note concerning the Act
envi si ons per pupil allocations “averag[ing] $7,496 in fiscal 2001,
ranging from $6,219 in Caroline County to $8,922 in Montgonery
County,” as well as an average per pupil expenditure of $8,800 in
2004, “ranging from$7,300 in | ow spending districts to $10,500 in
hi gh spending districts.” This | anguage suggests that the General
Assenbly planned that charter schools would be funded in “noney”
rat her than services.

2.
Per Pupil Funding

The Charter Schools assert that the State correctly applied
the plain, dictionary nmeani ng of “comensurate” when it held “that
a charter school should receive funds proportionate to those
expended for the education of simlar student populations, al
determined on a per pupil basis.” The City Board, sonewhat
i nexplicably, objects that there is no requirenent that the funding
be cal cul ated and provided on a “per pupil” basis. W affirmthe
State Board’'s use of a per pupil funding nodel. Even the City
Board advocated per pupil funding in its funding commtnent and
presentation to the State Board.

3.
Commensurate Funding

The State Board construed the requirenent to fund public
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charter schools “in an anount of county, State, and federal noney
for elenentary, middle, and secondary students that i s cormensurate
with the anmpunt disbursed to other public schools in the |ocal
jurisdiction” as foll ows:

[ U nder the plain neaning rule, we believe the
| egi slature intended that a public charter
school receive federal, State, and |ocal
funding in an anount proportionate to the
amount of funds expended for elenmentary,
m ddl e, and secondary |evel students in the
ot her public schools in the sane system This
includes funding for services for which
students in the public charter schools are
el igible such as free and reduced price neals,
pre- ki ndergarten, special education, English-
| anguage |earners, Perkins, Title 1, and
transportation.

In order to determ ne the precise anount
and because there is no statew de fornula or
nmet hodol ogy that determ nes how | ocal schoo
systens fund their schools, we believe that a
reasonabl e starting point is the total annua
school system operating budget that includes
all federal, State, and |l ocal funding with the
approved appropriations for each of the ngjor
categories specified as in 8 5-101(b)(2) of
the Education Article, that each local board
of education submts to MSDE within 30 days of
approval by the respective |ocal governnent.
The next step is to divide the total annua
operating budget and each of the ngjor
cat egory appropriations by t he annual
Sept enber 30 enroll nent count of the school
systemfor the previous year to cal culate the
average per pupil funding overall and per
maj or cat egory.

W note that the total annual school
system operating budget contains all funds —
federal, State, and local including, e.g.,
Title |1 and speci al education funds.
Therefore, with the exception of a student
with disabilities for whomthe | EP desi gnates
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a nonpublic school placenent, we find that an
average per pupil anount derived from the
total annual school systemoperating budget is
sufficient for the charter school to deliver
the services for which the school’s students
are eligible. The charter school will have to
make budgetary all ocati ons knowi ng its student
popul ation eligibility requirenments and in
doing so nust conply with all applicable
federal and State requirenents.

For the special services that nust be
provided toits eligible students, the charter

school nust choose whether it wll provide
those services directly or whether those
services wll be provided by the school
system If the latter, the charter school

nmust rei nburse the school system for salary,
local retirenment, and other fringe benefit
costs for the public school enployees working
in the charter school as well as for regular
services and supplies that the charter schoo
requests the | ocal school systemto provide.
As we have discussed, the State Board has authority to
I nterpret the “comrensurate funding” requirenent and to reviewthe
City Board’ s cal cul ation of “conmensurate” funding for the Charter
School s. If the State Board concludes, as it did in this case,
that the City Board's per pupil funding |evel is not

“conmensurate,” corrections can be nmade, as they were in this case.
Thus, to the extent the Gty Board s nethodol ogy or cal cul ations
resulted in underfunding, the State Board had authority to correct
that in accordance with its nmandate to ensure that public charter
schools received funding that is comensurate with traditiona

public schools in that jurisdiction. See Educ. 8§ 2-205(e), 8 9-
109(a) .
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The City Board challenges the State Board’s construction and
application of the comrensurate funding requirenent in Educ.
section 9-109(a). W consider each challenge in turn.

a.
Funding Distinctions Between Elementary, Middle, Secondary

Citing the |anguage of section 9-109(a),® the City Board
conplains that “[t]he State Board adopted a fundi ng fornula based
on a systemw de average per pupil amount that nakes no distinction
bet ween el enentary, m ddle, and secondary | evels.” To be sure, the
State Board’'s decision does not explicitly address whether such a
funding distinctionis required by section 9-109(a). Neverthel ess,
we discern fromthe State Board' s funding fornula, tenplate, and
wor ki ng papers that the State Board determ ned that per pupil

funding differentiations by grade | evel are not necessary.

8According to the City Board, the “Senate committee that
studi ed and debated the charter school issue for nunerous years
before the Act was enacted recently nmade clear that the State
Board s decisionis contrary to legislativeintent.” 1n support of
that contention, the City Board offers a July 20, 2005 letter
signed by four of the eleven nenbers of the Education Conmttee.
The Charter Schools object tothis letter. They point out that the
letter was first presented to this Court, and therefore was not
part of the adm nistrative record. See SG§ 10-222(f)(1)(“judicial
revi ew of disputed issues of fact shall be confined to the record
for judicial review supplenmented by additional evidence taken
pursuant to this section”). Even if the procedure for getting
addi ti onal evidence into the record had been foll owed here, courts
generally refuse to <consider after-enactnent statenents of
l egislative intent offered by |egislators. See Kelly wv.
Marylanders for Sports Sanity, Inc., 310 Md. 437, 471 n. 18 (1987).
We agree that this letter has no evidentiary value in this appeal.
Witten after the State Board’' s decision, it consists of irrel evant
post hoc decl arations of intent by four individual |egislators who
do not conprise a majority of the conmttee nenbers.
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The statute specifies that the anount of noney to be
considered for purposes of calculating per pupil funding |evels
i ncl udes “county, State, and federal noney for elenentary, m ddle,
and secondary students.” See Educ. 8 9-109(a)(enphasis added).
The State Board read this as a direction to count the total amount
of noney earmarked for any and all of these grade levels. As we
have expl ained, the State Board has a unique role in interpreting
this statute, and its construction is not unreasonable, arbitrary,
or illegal. The construction suggested by the Cty Board would
require anending the statute to nove this clause so as to read t hat
| ocal boards are required to provide funding “conmmensurate with
the anount disbursed for other public elementary, middle, and
secondary schools in the local jurisdiction.” W see nothing in
the | anguage or history of subsection 9-109(a) that nmandates such
an interpretation.

b.
“Under-exclusions”

The City Board argues next that the State Board “i nexplicably”
excluded from the total annual school system operating budget
“appropriations for debt service and for adult education[,]” but
failed to exclude other simlar categories of expenses. Although
the two item zed “exclusions are correct,” “the m stake nmade by the
[State] Board was not excluding other simlar categories” of

expenses that also are not “di sbursed to other public schools.” In
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support, the Cty Board contends that

[a] | ogical, reasonable and rational reading
of the statute is that the funding |eve

should be commensurate with the anount of
noney which is expended by 1local schoo

systens for direct classroom support, direct
school adm ni stration and i nstructional

support, custodial services and security
services for students attending the public
schools of that jurisdiction. That fundi ng
could be adjusted for special education,
transportation and/or grants, based upon
student specific program requirenents for
students actually enrolled in the charter
school . The funding figure would be
determined by taking the total anmount of the
school systenis budget, and deducting from
that anount, certain categories of expenses
which do not directly support educational
instruction and related itens in “other public
school s.

Anong the categories of expenses that are “not disbursed to
ot her public schools,” and therefore should be excluded according
to the Gty Board, are nonies “expended in support of centra
office admnistration and area offices,” and nonies for fringe
benefits for retirees, nonies spent on risk managenent (i ncl uding
sel f-insurance for negligenceliability, worker’s conpensation, and
unenpl oynment conpensati on). Anot her category of “excludable”

expenses woul d involve “expenditures incurred by school systens

that are . . . linked to specific or particular needs of students,
as opposed to schools in general.” These mght include student
transportation costs, speci al educat i on, and grant-funded

i nstructional costs (such as Head Start and Title 1). The fina

excl usion, according to the Gty Board, should be “for nmaintenance
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of [school systen] buildings and for utilities.”

I n defense of the State Board s fundi ng decision, the Charter
School s di spute the City Board’ s “under-excl usi on” assunptions. W
agree that the centralized business nodel presuned in the Gty
Board s |list of suggested exclusions cannot be applied to charter
schools without undermining their reason for existing. As Gty
Nei ghbors points out, the list of funding categories that the Cty
Board wants to exclude in calculating a per pupil funding figure
reflects a preference for the type of centralized business nodel
that generates significant efficiencies and econom es of scale for
an entire school system The Charter Schools are correct that
“t hese econom es of scale could only be achi eved at the cost of the
charter schools’ very purpose” in creating an innovative and
creative alternative to other public schools.

c.
Funding Disparity

Registering its ultimate conmplaint, the Cty Board asserts
that the State Board has created “a two-tiered system of public
school s, where charter schools actually receive far nore funding
than do traditional public schools.” According to the Gty Board,
under the State Board s funding plan, nore noney will be disbursed
to charter schools than to other public schools because the City
school system funds the latter schools through a conbination of
cash and servi ces.

City Neighbors disputes that charter schools receive nore
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funding than traditional public schools. For exanple, a charter
school nust provide transportation expenses, as well as other
“special services” such as special education, to its eligible
students, either by offering those services itself or by using the
City's services and reinbursing the City Board for that with a
portion of its per pupil funding. Consequently, charter schools
“are not getting sonething for nothing,” as the Cty Board posits.

W find City Neighbors “dollar for dollar” illustration of
funding parity persuasive. Citing expenditures for transportation
and special education, City Neighbors denonstrates why the State
Board’ s fundi ng fornul a does not favor the charter schools. If the
City Board spends an average of $307 per pupil on transportation,
for exanple, and City Neighbors therefore receives an average of
$307 per pupil to provide transportation (either itself or by
reimbursing the Cty for its transportation services), then
students will receive the sane | evel of funding for transportation
regardl ess of whether they attend City Neighbors or another non-
charter public school in Baltinore. Simlarly, because the State
Board’ s fundi ng pl an provides Gty Nei ghbors with speci al education
funding in the amount of $2,123 per pupil for eligible students
enrolled at City Neighbors, there woul d be no disparity between the
fundi ng for special education students attending Gty Nei ghbors and
speci al education students attendi ng ot her public schools.

4.
Deadline For Funding Determination

Section 9-104(b)(3) provides:
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If the county board denies an application to
establish a public charter school and the
State Board reverses the decision, the State
Board may direct the county board to grant a

charter and shall nediate with the county
board and the applicant to inplenent the
charter.

The State Board interpreted and applied the 120 day statutory
deadline in section 9-104(a)(4), in exercising authority under
section 9-104(b)(3) to require conpletion of the charter
agreenents. The State Board concl uded that,

based on the paranmeters we set forth bel ow on

commensurate funding, enployee status, and

wai ver processes, the charter agreenent nust

be conpleted wthin 30 cal endar days fromthe

date of the decision approving the charter

appl i cation.
Enphasi zi ng the “extensive anount of tine that has el apsed since
City Neighbors submitted its application. . . and the urgency with
[respect to the] next steps to have the charter school operational
for the beginning of the 2005-2006 school year,” the State Board
“direct[ed] the parties to conplete the charter agreenment for Gty
Nei ghbors wi thin 15 busi ness days of the date of issuance of this
revised opinion.” Asimlar direction was included in the decision
on Patterson Park’ s appeal.

The Gty Board argues that the State Board did not have
authority to order it to conplete charter agreenents with Patterson
Park and City Neighbors. |In Gty Neighbors’ case, the proffered

reason is that the authority granted to the State Board in section

9-104(b)(3) does not apply when the State Board is acting on a
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petition for a declaratory ruling. In Patterson Park’s case, which
did arise as an appeal from the denial of its application, the
proffered reason is that the State Board' s decision to treat that
appeal as a petition for declaratory ruling requires the sane
result.

The City Board reads section 9-104 too narrowmy. The State
Board has authority to order the Gty Board to grant a charter, and
to nediate in order to inplenent that charter, whenever it “denies
an application” and the “State Board reverses the decision[.]”
Educ. 8 9-104(b)(3). In both of the cases here, the State Board
treated the City Board s “conditional approval” and subsequent
failure to reach a funding agreenent as tantanount to a denial of
the applications. W find nothing in the statute to support the
City Board' s conclusion that the State Board nmay not exercise such
authority in cases where this type of de facto denial is chall enged
through a petition for a declaratory ruling rather than an appeal.

Moreover, we agree with the Charter Schools that the State
Board has authority to i npose a deadl i ne on fundi ng negotiations in
such circunstances. The Board s power to do so derives fromits
broad authority to “decide all controversies and disputes under
the[] provisions” of the Education Article. See Educ. 8§ 2-
205(d) (2) . A contrary conclusion would allow a local board to
prevent a charter school from appealing sinply by approving the

application subject to a condition that the |ocal board never
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fulfills.

E.
City Board’s Cross-Appeal: Substantial Evidence

When the issue on judicial reviewturns on the correctness of
an agency's findings of fact, we apply a substantial evidence test.
See Bergmann v. Univ. of Md. Bd. of Regents, 167 M. App. 237
(2006). Evidence is substantial if a reasonable m nd m ght accept
it as adequate to support the conclusion reached by the agency.
See Bd. of Educ. of Prince George’s County v. Waeldner, 298 Ml.
354, 363 (1984). The Gty Board conplains that the record did not
contai n substantial evidence to support the funding figure reached
by the State Board. W again disagree.

As a threshold matter, the City Board argues that “[t]he State
Board erred in relying on a docunment that was not part of the
adm nistrative record before it.” It points out that the funding
formul a attached to the State Board’ s decision as Exhibit 1 was not
in the record considered by the State Board, because it was
prepared by State Departnent of Education staff on May 4, 2005,
after the April 19 hearing, just two days before the Board issued
its initial decision.

The funding formula set forth in this docunment was not
presented to the State Board as evidence for the sinple reason that
it is part of the State Board s decision. The funding tenplate
explains the State Board’'s funding decision, which is why it was

drafted at the State Board’'s direction while the State Board was
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del i berating and preparing its deci sion.

Next, the City Board argues that the State Board inserted into
its funding tenplate nunbers that were not supported by any
evi dence. Specifically, the State Board had no evi dence to support
its deduction of two percent fromthe per pupil funding figure as
conpensati on/ rei nbursenent for central office functions. According
tothe Gty Board, there is no such deduction in the law, “and the
2% figure is wholly nade up by the State Board.” The Gty Board
posits that, if such an of fset agai nst the per pupil funding figure
Is warranted, the deduction should be higher because the Cty
Board' s actual costs for central services anmobunt to approxi mately
six percent of the total per pupil expenditure.

Again, the record refutes these conplaints. The figures used
in calculating per pupil funding for the 2006 school year were
taken fromthe City's approved operating budget for 2005, as the
State Board noted in its decision. In addition, the Charter
School s’ applications, as well as the Gty Board s responses,
provi de detailed budgetary and financial information regarding
proj ect ed expenditures.

As for the two percent central services deduction, there is
al so substantial evidence explaining why the State Board sel ected
that figure. Exhibit 2c to State Board' s revised opinion, dated
May 24, 2005, states as follows:

I1. The current Financial Reporting Manual
for Mryland Public Schools in the
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section for Cost Principles for State-
Funded Grants (Appendix 1) all ows the use
of the restricted indirect cost rate not
to exceed a maxi mum of 2 percent.

[11. Gven t he adm ni strative services
required to be provided by the school
system the State Board nay consider it
an appropriate use of the Charter School
funding to establish 2% of their annua
all ocation as a reasonable cost to the
school and a reinbursenment to the [City
Board] central offices. E178.

Underneath these paragraphs is the following handwitten
not ati on:

Approved by unani nous vote of the State Board

of Education on May 25, 2005, that the total
average per pupil amount shall be adjusted by

a 2% reducti on.

W conclude that the Financial Reporting Mnual, which
contenpl ated a two percent central services overhead cost, supports
the of fset for central services. Thus, the two percent deduction,
al though not nandated by law, was a reasonable adjustnent to
account for central office services.

III.
Patterson Park’s Appeal:
State Board’s Authority To Grant Employee Status Waivers

Inits applicationto the Gty Board, Patterson Park requested
wai vers of certain statutory rights afforded to public charter

school enpl oyees,® in accordance with Educ. section 9-106.1'°

°Educ. section 9-108 provides:

(a) Enployees of a public charter school:
(continued. . .)
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°C...continued)
(1) Are public school enployees,

(2) Are enployees of a public school enployer
. . . in the county in which the public
charter school is |ocated; and

(3) Shall have the rights granted under Title
6, Subtitles 4 and 5 of this article
[ governing organizations of certificated and
non-certificated enpl oyees].

(b) If a collective bargai ni ng agreenent under
Title 6, Subtitle 4 or Subtitle 5 of this
article is already in existence in the county
where a public charter school is |ocated, the
enpl oyee organi zation and the public charter
school may rmutually agree to negotiate
anendnents to the existing agreenent to
address the needs of the particular public
charter school

Educ. section 9-106 provides:

(a) Subject to subsection (b) of this section,
a public charter school shall conply with the
provisions of law and regulation governing
ot her public school s.

(b) Subject to subsection (c) of this section,
a wai ver of the requirenents under subsection
(a) of this section nmay be sought through an
appeal to the State Board.

(c) A waiver may not be granted from
provi sions of law or regulation relating to:

(1) Audit requirenents;

(2) The neasurenent of student academ c
achi evenent, i ncl udi ng al | assessnents
required for other public schools and other
assessments nutual |y agreed upon by the public
chartering authority and the school; or

(conti nued...)
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When these were not granted as part of the Cty Board' s

“conditional approval,” Patterson Park asked the State Board to
grant the waivers. The State Board declined that request, ruling
that Patterson Park would have to file separate witten waiver
requests. Patterson Park did not appeal that decision to the
circuit court.

Nevert hel ess, the Baltinmore Teachers  Union, Aneri can
Federation of Teachers Local 340, AFL-CIO and the Baltinore Cty
Muni ci pal Enpl oyees Uni on, Anmerican Federation of State, County and
Muni ci pal Enpl oyees, Council 67, Local 44, noved to intervene in
the judicial reviewaction on the ground that they are aggri eved by
the State Board’'s suggestion that it has authority to grant such
wai vers. The circuit court granted leave to intervene and ruled in
favor of the Unions. The court held that the State Board may not
grant waivers of existing collective bargaining agreenents or of
the statutory provision that charter school enployees are public
school enpl oyees.

Patterson Park appeals the circuit court’s decision. It
argues that the court erred in ruling on the waiver question

because the issue was not ripe for judicial review given that the

State Board did not grant or deny any waivers.

10, .. conti nued)
(3) The health, safety, or civil rights of a
student or an enpl oyee of the charter school.
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City Neighbors joins in the ripeness objection. Although it
and ot her charter school applicants filed waiver requests with the
State Board, they did so in separate proceedings before the State
Boar d. The State Board granted sone l|limted waivers. These
deci si ons were the subj ect of a separate judicial review proceedi ng
in the Crcuit Court for Baltinmore City, to which the Unions and
City Board were parties from the outset. On April 6, 2006, the
circuit court issued its decision and opinion in that proceeding. !
See Baltimore Teachers Union, Am. Fed. of Teachers, Local 340, AFL-
CIO, et al. v. The Empowerment Academy, et al., Nos. 24-C-05-007845
(consol.), slipop. (Cr. . Balt. GCity)(Nance, J.). That case is
now bei ng appealed to this Court.

“Generally, an action for declaratory relief | acks ripeness if
it involves a request . . . [to] ‘declare the rights of parties
upon a state of facts which has not yet arisen, [or] upon a nmatter
which is future, contingent and uncertain.’ ” Hatt v. Anderson, 297
Mi. 42, 46, 464 A 2d 1076 (1983). “To address issues which are
non-j ustici abl e because they are not ripe ‘would place courts in
the position of rendering purely advisory opinions, a |ong

forbi dden practice in this State. Heritage Harbour, L.L.C. V.
John J. Reynolds, Inc., 143 Md. App. 698, 712 (2002).

W agree with the Charter Schools that the waiver questions

1The court interpreted the Maryl and Public Charter School s Act
to prohibit the State Board fromgranting the type of waivers at
i ssue in that proceeding.
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raised by the Unions were not ripe for judicial review in this
action. The State Board did not make a deci sion regardi ng wai ver
inthis action, because it ruled that any wai ver request woul d have
to be filed separately. Patterson Park did not petition for review
of the State Board’'s decision and City Nei ghbors pursued its waiver
requests in another proceeding before the State Board.
Consequently, there was no waiver decision by the State Board in
this matter, and therefore nothing for the circuit court to review.
The circuit court shoul d not have addressed the waiver issue. Wth
no record, briefing, or oral argunment with respect to the waiver
i ssues raised by Gty Neighbors in the separate proceedi ng, and no
jurisdiction over the other litigants in that case, the court
shoul d have refrai ned from addressing the wai ver issues that were
bei ng separately litigated. Consequently, we shall vacate both the
noot ness and the waiver rulings in the circuit court judgnent.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY VACATED.
CASE REMANDED FOR ENTRY OF AN
ORDER AFFIRMING THE STATE BOARD
OF EDUCATION IN ACCORDANCE WITH
THIS OPINION. COSTS TO BE PAID
3/4 BY CROSS-APPELLANT
BALTIMORE CITY BOARD OF SCHOOL
COMMISSIONERS, 1/4 BY THE UNION
APPELLEES.
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