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HEARSAY; MARYLAND RULE 5-803(b)(4); STATEMENTS MADE FOR MEDICAL
PURPOSE; PATHOLOGICALLY GERMANE.

Court erred in admitting statementsmade by child sexual abuse victim to a pediatric
nurse practitioner, trained in sexual assault examination, because the child’'s statements,
made fourteen months after the alleged abuse, at atime when the child wasnot experiencing
any medical problems, would not have been understood by the child as statements made for
a medical purpose. In addition, some of the nurse’s questions were not pathologically
germane, in that they were not relevant to a medical concern and were in the nature of an
interrogation.
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This appeal requiresusto consider Maryland Rule 5-803(b)(4), the hearsay exception
for statements made “for purposes of medical diagnossor treament.” Wemust determine,
inter alia, whether the circuit court erred or abused its discretion in admitting statements
made in November 2003 by Jazmyne T., a child sexual abuse victim, to anurse practitioner.
The child’ s out-of-court statements, made when she was almost eight years old, were a key
part of the State’ sevidence against Frederick Roscoe Coates, appellant, the former boyfriend
of the victim’s mother. At atrial held in May of 2005, a jury in the Circuit Court for
Montgomery County convicted Coates of second degree rape (vaginal intercourse in the
victim’s bedroom; Count Two); second degree sexual offense (fellatio; Count Three); and
child abuse (Count Five), for which he was sentenced to a total term of thirty-five years’
imprisonment.*

Coates presents two questions for our review, which we quote:

l. Did the trial court err in admitting the complainant’s out-of-court
statements as substantive evidence under the medicd treatment and
diagnosis exception to the hearsay rule, where the statements were
made 14 months after any abuse had ended and the State failed to meet

its burden regarding the declarant’ s state of mind?

. Did the trial court err in permitting an expert witness who offered the
hear say to also testify about the complainant’ s credibi lity?

For the reasons that follow, we shall reverse the convictions and remand for a new

trial.

! Thejury did notreach averdict on Count One, charging second degree rape (vaginal
intercourse in abathroom at amall), or Count Four, charging second degree sexual offense
(anal intercourse). The court declared a mistrial as to those charges.



I. FACTUAL AND PROCEDURAL SUMMARY

Jazmynewasborn on December 19, 1995. The alleged acts of abuse last occurred in
September of 2002, and were discovered in the Fall of 2003. A few weeks later, in
November 2003, Jazmyne was examined by Heidi Bresee, a pediatric nurse practitioner.
During the examination, Jazmyne made statements implicating appellant. On February 17,
2005, the State notified appellant that it intended to call Bresee as “an expert in forensic
examinations of sexual assaults.” In aletter to defense counsel on February 20, 2005, the
State amplified the notice, stating:

Ms. Bresse [sic] will testify that her observationsof the victim’s vaginal area

are consistent with Jazmyne’s disclosure of vaginal penetration. Ms. Bresse

[sic] will opine that an object penetraed Jazmyne’ svagina. The object could

be an adult male’s penis or fingers She has ruled out a child’ s fingers as the

penetrating object. She will further opine that Jazmyne's hymen was narrow

and that the loss of hymen occurred over time from abuse. The observations

are consistent with repeated abuse.

The State may also introduce the videotape of the victim’'s sexual
assault examination.!?

On March 18, 2005, appellant filed a “Motion in Limine to Exclude T estimony,”
seeking, inter alia, to bar Bresee’s opinion testimony and admission of the videotape. The
defense argued, among other things, that Jazmyne’ sstatementsto Breseewerenot admissible
under Md. Rule 5-803(b)(4), the hearsay exception for statements made for purposes of

medical diagnosis or treatment, because “ Jazmynewas not seeking medical treatment when

2 During discovery, the State produced the videotape of Bresee's sexual assault
examination.



she spoke to Ms. Bresee.” Further, appellant claimed that M s. Bresee’s opinion would
invadethejury’srole in judging the credibility of witnesses, because Bresee“would merely
serve to vouch for” the credibil ity of Jazmyne.

In supportof hispositionthat Jazmyne was not seekingmedical treatment a thetime
of her meeting with Bresee, appellant pointed to a statement Jazmyne made some ten days
before the examination,inwhich she allegedly said she** wanted these peopletogotojail.’”?
The defense also urged the court to consgder that Jazmyne did not present in an emergency
situation. Rather, she was seen “one year after the alleged incidentsended. . . .” Moreover,
appellant argued that Jazmyne “had no symptoms, no pain, and no injuriesto be examined
or treated,” and Bresee “did not conduct a complete medical exam of Jazmyne, a complete
pelvic exam, draw blood to test for sexually transmitted diseases, do vagind swabs for
gonorrhea and chlamydia, or provide any treatment.”

The State countered that Jazmyne's satements were admissible under Rule 5-
803(b)(4) because “they weretaken and given for dual medical and forensic purposes.” As

evidence of amedical purposefor the exam, the State noted that Breseereferred Jazmynefor

® The court held a pretrial hearing on February 17, 2005, pertaining to the discovery
of certain confidential records. Appellant sought records from the Montgomery County
Child Protective Services (“CPS”), aswell asrecordsrelating to “achild abuse investigation
and aCINA proceeding.” It appearsthat Jazmyne’s statement that she “wanted these people
to gotojail” isincluded in these confidential records.

Thetrial court determinedthat it would permit trial counsel toreview the records, with
the understanding that they would be inadmissible at trial without the court’s permission.
The record does not indicate that the court gave the defense permission to use the
confidential records.



mental health counseling aswell asHIV testing. Further,it maintained that Bresee’ s physical
findings were consistent with the child’s disclosure of sexual abuse.

At a motion hearing on April 7, 2005, defense counsel expressed concern that
Bresee' s testimony lacked a sufficient basisin fact and would not be limited to her physical
findings. Rather, she would testify to “a significant connection” between the physicd
findingsand appellant. The State respondedthat it would show that Coateshad accessto the
child without regard to Bresee. The State also represented that it would only seek to use the
videotapein the event that Jazmyne’s credibility was impeached.* The court said, in part:®

As | understand it, the questions to [Ms. Bresee] having to do with any

allegations in this incdent are . . . whether or not certain findings were

consistent with . . . multiple acts of i ntercourse or penetration. . . .

Ms. Bresee is not going to say having [sic] anything to do with

[Coates’s] access to [Jazmyne]. She’s not going to say anything about that.

The State’ s going to argue that, once they’ ve brought out through someone

elsethat there was access to the child, but they’ re not going to ask Ms. Bresee
that question.

* The videotape was never introduced at trial.

®> At the motion hearing, the court asked the prosecutor whether she intended to seek
introduction of Jazmyne's statementsto Bresee under Maryland's“tender years” statute. See
Md. Code (2001, 2006 Supp.), 8 11-304 of the Criminal Procedure Article ("C.P."). The
court observed: “We've had no separate hearing on reliability and reporting and so forth."
See C.P. 8§ 11-304(d)-(e). The State responded tha it wasnot relying on C.P. § 11-304 as a
means to admit the child’ s statementsto Bresee. On appeal, neither party has addressed the
admissibility of Jazmyne's gdatementsto Breseeunder thetender years statute, and we express
no opinion as to the matter. See generally Lawson v. State, 389 Md. 570 (2005) (in case
where child sexual abuse victim testified at trial, Court upheld admission of child’'s
statements to social worker under C.P. § 11-304); State v. Snowden, 385 M d. 64 (2005) (in
case in which child abuse victims did not testify, Court held that statements of child abuse
victims to social worker were not admissible under C.P. § 11-304, in light of Crawford v.
Washington, 541 U .S. 36 (2004)).



Denying the motion in limine, the court said:

Okay, | am going to deny the motion in limine with respect to Ms.
Bresee based on the State’s proffer as to the limited questions they intend to
ask about the interview with Jasmine, and the issue of the physical findings as
they relate to and [are] consistent with multiple acts of sexual intercourse
[and/or] digital penetration.

Atthetimeof trial, Jazmynewas nineand ahalf yearsof age. Thefollowing colloquy
isrelevant:

[PROSECUTOR]: And how are [boys and girls] different?

[VICTIM]: Because girls have vaginas and boys have penis.

[PROSECUTOR]: Okay. And have you ever seen a penis before.

[VICTIM]: Yes.

[PROSECUT OR]: Whose penis have you seen?

[VICTIM]: Bikie's."®

[PROSECUTOR]: Okay. Besides Bikie, have you seen anyone else’s penis?

[VICTIM]: My brother.

[PROSECUTOR]: Okay. And what’s your brother’s name again?

[VICTIM]: Lorenzo.”

® In opening statement, the prosecutor told the jury that Coates is known by the
nickname of “Bikey” (also elled “Bikie”). In her testimony, Ms. Jenkins identified
appellant as “Bikie.”

" Lorenzo is not Jazmyne’' s biological brother. Later, Jazmyne seemed to contradict
her earlier statement that she saw Lorenzo’s penis. The following dialogue is relevant:

(continued...)



[PROSECUTOR]: ... Now do you call this something besides a vagina?
[VICTIM]: Yes.

[PROSECUTORY]: What do you call it?

[VICTIM]: A coochie (phoenetic [sic] sp.).

[PROSECUTOR]: A coochie. Okay. All right. Now, has anyone ever
touched your coochie or your vagina?

[VICTIM]: Yes.
[PROSECUTOR]: W ho has?
[VICTIM]: Bikie, Carl and Jemal [sic].®

[PROSECUTOR]: And Jemal [sic]. All right. And Carl. Who's Carl?

’(...continued)

[PROSECUTOR]: Jasmine, you said that sometimes Lorenzo would be at
homewhen you and Bikiewould [havesex]. Do you remember L orenzo being
at home?

[VICTIM]: Yes.
[PROSECUT OR]: And where was L orenzo when you and Bikie would do it?
[VICTIM]: With me.

[PROSECUTOR]: And do you remember if therewas ever, you said that you
saw Lorenzo’s penis?

[VICTIM]: No. | didn't.

® Lakisha Casey is afriend of Ms. Jenkins. Casey is also Lorenzo’s mother and the
cousin of Jamar Lee.



[VICTIM]: Heisaman. My grandmother’s boyfriend.

* k% *

[PROSECUTOR]: All right. Andwhenyoulivedwith Bikie, how did you feel
about Bikie?

[VICTIM]: | felt first fine. And then until it came to the doingit part, sort of
bad.

[PROSECUTOR]: All right. Well, let’s go back to that. Y ou said that when
you would sleep at night, where would you sleep?

[VICTIM]: In my bed.

[PROSECUT OR]: And when peoplewere sleepingat night, do you remember
where your mom and Bikie slept?

[VICTIM]: Intheir bed.

[PROSECUTOR]: And you said that things were okay until you were doing
it. What does doing it mean? Can you tell us what that means for you?

[VICTIM]: Sex.

[PROSECUTOR]: All right. And what is sex? Do you know what that
means?

[VICTIM]: Sex means w hen you’' re humping another boy and a girl.
[PROSECUTOR]: Okay. And you said that you would do it with Bikie.
[VICTIM]: Yes.

[PROSECUTOR]: All right. [W]hen you had sex with Bikie, I'm going to
show you again the [anatomically correct diagrams]. Remember, do you

remember if anything on Bikie would touch any part of you?

[VICTIM]: His penis.



[PROSECUTOR]: Okay. Right here.
[VICTIM]: Yeah.

[PROSECUT OR]: And where would that touch?
[VICTIM]: To my vagina.

[PROSECUTOR]: To yourvagina? And do you remember if it would gointo
your vagina?

[VICTIM]: Yes.

Jazmyne stated that she and Coates had intercourse in the basement of “the house,”
as well as the two bathrooms, her room, and her mother’s room. She also supplied details
regarding sexual positions, condoms, anal intercourse, and claimed that Coates“ put hispenis
in [her] mouth.” Further, Jazmyne claimed that Coates took her to hisjob at the L ake Forest
Mall, where he would “take me into the bathroom and start doing it.”

The following colloquy as to the timing of the alleged abuse is also relevant:

[PROSECUTOR]: ... [D]o you remember how old you were when you and
Bikiewould do it?

[VICTIM]: No.

[PROSECUTOR]: Do you remember how many times you and Bikie would
do it?

[VICTIM]: Like amillion times.

[PROSECUTORY]: ... Doyouremember what grade you werein when Bikie
did it to you?

[VICTIM]: Second.



[Prosecutor]: Okay. Do you remember what time of year itwas it happened
that you and Bikie were doing it?

[VICTIM]: No.

In addition, Jazmyne stated that she and Carl Edmonds had sex “[j]ust one time.”
Afterwards, she recalled that her “underpants were bleeding” and that she “tried to wash it
so [her] grandmother wouldn’t get mad.” Withregard to Lee, Jazmyne stated that he “would
try to do the same thing like Bikie. He'd wake me up and then take me in, I think that was
his room, and start humping me.” When asked how many times Lee “hump[ed]” her,
Jazmyne responded: “Just like one time.” She recalled that the incidents with Lee and
Edmonds occurred after Coates had abused her.

Jenkins testified that she and appellant were romantically involved from
approximately the Spring of 1999 until September 2002. During much of that time, Coates
lived with Jenkins and Jazmyne, who was then between the ages of three and six. Jenkins
often worked long hours and attended night school. Asaresult, Jenkinsrelied on others to
help carefor Jazmyne. Coates; L akisha Casey, Jenkins' sfriend; and Tinaand Carl Edmonds,
Jenkins' s mother and step-father, were among those who hel ped attend to Jazmyne. Jenkins
characterized Jazmyne’s relationship with Coates as “[v]ery close.”

Jenkinsrecalled tha on one occasion shenoticed blood in Jazmyne' sunderwear, and

took her to the doctor.® She wasinformed that the bleeding was dueto ayeast infection that

% Jenkins did not specify the date of the doctor visits, other than to say they were prior
(continued...)



Jazmyne had scratched. Another doctor found that Jazmyne had aurinary tract infection.
Neither doctor raised any concerns about abuse, however.

After Coates' s relationship with Jenkins ended in September 2002, Jenkins began a
relationship with Melvin Martin, who moved in with Jenkins and Jazmyne. Martin’s son,
L orenzo, also spent time at Jenkins' shome. Lorenzowassix yearsold in November of 2003.

According to Jenkins, in the Fall of 2003 (i.e., about one year after the end of
Jenkins' srelationship with Coates),Jazmynebeganto exhibit strange behavior. Sherecalled
that, while in the tub, Jazmyne would “sit on the soap or run the hot water on her body and
just [sic] mannerisms that didn’t seem normal for her.” In addition, Jazmyne would put the
back of her heel near her vagina and she “would just wiggle her ankle.” Jenkins also
observed Jazmyne insert the leg of a Barbie doll into her vagina. According to Jenkins,
Martin once found L orenzo naked in the basement with Jazmyne.

In November 2003, Jazmyne asked Jenkins: “[Clan little kids have babies?” ° Jenkins
responded: “No. Because if they do, they’ll die.” At that point, Jazmyne began to scream
but Jenkins “didn’ tknow exactly what waswrong with her,” so she*“just held her.” Jenkins

claimed that Jazmyne then revealed that “she had sex with Bikie.” In particular, Jazmyne

%(...continued)
to her daughter’ s disclosure of abuse in the Fall of 2003. Bresee’s notes reflect that, based
on the medical history provided by Jenkins, the doctors’ visits occurred in 2002.

°Although Jenkins testified that the child’ sdisclosure occurred in November 2003,
apolicereport indicates that the authorities were made aware of the accusationson October
24, 2003.
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said that Coates “put [his] dingy inside of her coochie.” Jenkins continued: “And | looked
at her and | was like when? And she just said, when he was here. | said, well, why didn’t
you tell me? And she said she was scared and she didn’t want to.” Jazmyne also told her
mother that Lee had abused her. About amonth later, she told her mother about Edmonds.™

After theinitial disclosures, Jenkinsdid notimmediatelytake Jazmyneto the hospital
or to the police. She explained that she thought she “could find [Coates] on [ her] own.”*?

Bresee, a Sexual A ssault Forensic Examination (“ SAFE”) nurse and apediatric nurse
practitioner, testified, without objection, as an expert in “the medical assessment and
treatment of child sexual abuse and assault and sexual assault forensic examinations.” On
November 14, 2003, about three weeks ater Jazmyne was interviewed by CPS and the
police, Ms. Jenkins took Jazmyne to the Shady Grove Adventist Hospital, where the child
was seen by Bresee.®

At the outset, Bresee explained the technique she useswhen interviewing children:

When | first meetthe child, typically they’'rewith aparent oraguardian
and it’s very important for me to establish a rapport so they’re comfortable
with me, so they are able to give amedical, you know, disclosure to me asto

their reason for coming to see me so | can make sure they get appropriate
medical treatment. And so usually I'll engage them in conversation, where do

1 Jenkins suggested that Jazmyne did not initially disclose Edmonds's conduct
because he was present that day.

12 By the time of appellant’ s trial, Edmonds had passed away. In his brief, Coates
claimsthat the authorities were unable to locate L ee.

13 Bresee testified that CPS scheduled the appointment with her. CPS then notified
Jenkins of the time, date, and location of the appointment.

11



you go to school, what types of things do you do for fun, . . . what do you do
for the summer, do you go to camp, do you liketo swim, and typically that
really gets achild talking. And . .. sometimes|’ll sit on the floor and we'll
play with . . . some of the toys | have in the office and that’s how | work on
establishing a rapport with the child.

Breseerecalled that she saw Jazmyne and her motherin her office, “which also serves

as an examination .. . area.” Asto her examination of Jazmyne, Bresee dated:

Ms. JasmineT. presented with her mother, Kimberly Jenkins. . . . | [told] both
Jasmine and her mother, Kimberly, that | need to get some basic information
on where she lives, who she lives with, things she does for fun, her medical
history, and also go through what we call a“review of symptoms” and that’s

looking to seeif shehas any . .. stomachaches or earaches or any complaints
of illness. ...

Bresee added that this step is necessary to determine whether thevictim is“complaining of
anything that would warrant . . . medical assessment and treatment.” Claiming that the
treatment plan is tailored to the specific needs of the child, Bresee illugrated by explaining
that if Jazmyne had said she was having pain with urination, Bresee would have ordered an
urinalysis.

Bresee explained to Jenkins that “it’s very important that | hear from [Jazmyne] why
she’s[here] to see me.” After Bresee gathered thebackground information, she spoke with
Jazmyne alone.** Bresee showed Jazmyne diagrams of the human body to determine the
names the child used for various body parts. The following exchange is relevant:

[PROSECUTOR]: Do you ever discuss with the child the difference between
the truth and alie?

¥ Initsbrief, the State characterized the interview as a*“medical forensic interview.”
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[BRESEE]: Yes, | do.

[PROSECUT OR]: And can you please explain to theladies and gentlemen of
the jury (a) why that isimportant and (b) how you go about doing that?

[BRESEE]: Sure . . . first off, it’s important for me to establish that they can
.. . identify the differences between the truth and alie. And | stress-- once |
have established that they are able to tell me the difference between the truth
and alie, and in this case | aked Jasmine if she could tell me, you know, |
have aVW, aBarbie VW bug that’s bright red, and | would ask her, ... “If |
said that VW bug isblue, isthat thetruth or alie?” and shewould say, “That’s
alie” “If | said that VW bugisred, would that bethe truth oralie?” And she
said “The truth.” So, she was able to distinguish between atruth and alie.

Then | just stress the importance of them telling the truth, that what
they’re here to see me for is medical assessment and treatment and it’s very
important that | know as many of the details, as they can recall, as to what
happened to them that brought them to see me, so then | can mak e appropriate
medical interventions and treatment plans accordingly.

The defense objected when the State moved to introduce the medical record of
Jazmyne’ s examination.” At a bench conference, the following exchange occurred:

[DEFENSE COUNSEL ]: | object tothew hole record, | object to theinterview
for two reasons. One of the reasonsisthat | understand sheis going to admit
it for, under the exception of her medical diagnosis and treatment. Therefore,
the fact that she names people who did it isirrelevant for purposes of medical
diagnosis and treatment. That is reason number one.

Reason number two is | think it is a violation of Crawford [v.

!5 Bresee's typed notes of the conversation, included in the medical record, contain
an abbreviated version of what occurred. In Coates's view, it issalient that the notes did not
say that Bresee told “Jazmyne her statements would be used to provide treatment.” In
relevant part, Bresee’' s notes state:

Truth v. Lie: Ableto correctly state truth vs. lie when asked color of Barbie
VW Bug. Agreed to tell only the truth.

Jazmyne also made statements about sexual abuse by “Jamal” and “ Carl,” but those
statements are not relevant here.

13



Washington, 541 U.S. 36 (2004)] becauseclearly these, when theseinterviews
are done, there isa dual purpose and | think that was conceded by the State,
thatitistestimonial andthat it violatesCrawford becauseitistestimonial, they
intendto useit at trial, and | think Jasminerecognized that because she asked
Heidi if they were going to “go out and get them” or “Arethey going to jail?”
And wedidn’t, obviously, didn’t have an opportunity to cross-examine her at
the time that she gave the statement. So, for thosetwo reasons, | object to the
interview notes.

[PROSECUTOR]: Your Honor, | believe that (a) they are made in, the
statements are made in pursuant to amedical diagnosis; that actually naming
the personisimportant, especially for thisparticular type of medical diagnosis,
to determine whether the exposure to any sexually transmitted diseases or to
anything of those natures. So, the whole thing becomes relevant to the
appropriate medical diagnosis, which the nurse practitioner was trying to
formulate at that time.

In reference to Crawford, Jasminetestified. | mean, she has been here.
The opportunity of confrontation hasbeen provided in termsof what she said
here, and so | just don’t, | don’t think we reach Crawford.

[DEFENSE COUNSEL ]: I think that is amisreading of Crawford. | think all

of the cases clearly state it is an opportunity to cross-examine at the time the

statement ismade.

THE COURT: | still think thisis an unresolved issue, but| am informed that

it has been resolved and that, aslong as a child testifies. . . isnot a basis to

exclude. But they are being offered under a different explanation of the

hearsay rule anyway, whichisfor medicd treatment. Theonly question | have

is, | haven't looked at them to determine if anything would need to be

redacted, but in general, | think they are going to be admissible.

The court then determined that, before the medical records would be published to the
jury, counsel and the courtwould go through the records for possibl e redaction of identifying
names. At the conclusion of the State’s case, the clerk of the court, outside the presence of

the jury, asked the judge whether to redact any portion of Bresee’'s notes. The judge

respondedinthe negative. Defense counsel renewed her objection. After dosingarguments,

14



defense counsel once again remindedthe court of her objectionto Bresee’s notes. The notes
were admitted, without redaction.

The medical record does not reflect that Bresee personally administered any medical
tests or collected any lab samples. It indicates that Ms. Jenkins reported that Jazmyne
suffered from vaginitis and urethritis/epididymitis in 2002. Moreover, it reflects that
Jazmynereported that she had ex perienced abdominal/pelvic pain, and pain while urinating,
as well as vaginal bleeding that she attributed to Edmonds’'s conduct.

When the State resumed its examination of Bresee, shereported that she told Jazmyne
that sheis*aspecid nurse who works with kids who might have been touched in away that
hurt or botheredthem.” Bresee asked Jazmyne“if something like that had happened” to her.
According to Bresee, Jazmyne answered in the affirmative. Bresee continued:

And | asked if she could tell me about that, and her response was, “Well, the
first one was Bikey (phonetic sp.). Hewas my mother' s ex-boyfriend. He put
his private indde my private.” | asked, “How many times did he do that to
you?’ and her response was, “A lot of times.” | asked, “Do you remember
when this happened?’ and she sad, “A long time ago.” | asked, “Do you
remember how old you were?’ and she said “No.”

| asked her if Bikey had made her do anything else, and she said, “Y es.
He made melick hisprivate,and he would lick my privatetoo.” | asked if she
ever saw anything come out of his private, and she said, “Y es, white stuff.”
Andthen| asked her if Bikey had, “Did Bikey tell you notto tell anyone?” and
she said, “Yes. Hetold me not to tell my mommy. Hetold meif | would let
him do it to me, then | could go see my mommy and he would also let me
smoke acigarette.”

| asked, “You smoked a cigarette?” because it kind of took me off
guard, and sheresponded, “ Y es. Bikey gaveit to me after he put hisprivatein
me.”

At that point, defense counsel noted acontinuing objection to Bresee's testimony as

15



to the contents of her interview with Jazmyne. The following exchange ensued:

[DEFENSE COUNSEL ]: Y our Honor, | just want to clarify something for the
record. | am not interrupting and objecting to each and every sentence here,
but I do have an objection as | stated at the bench.

THE COURT : A continuing objection --

[PROSECUTOR]: A continuing objection.

THE COURT: -- to the contents of the interview. Thank you.
Bresee continued:

| asked her, “Do you remember if it hurt when he did that?’ and she
said, “Yes. Ithurtalot. | cried.” | asked her if she ever remembered seeing
blood. Shesaid, “Only when Carl™® put hisfingersinside me. That made me
bleed.” So, | asked her to finish taking about [ Coates] before she told me
about anything el se, and sheagreed. And | asked, “Isthere anything el se about
[Coates] | should know?” and shesaid, “Yes. Hedid it to my friend Eomy,”
and then she spelled her friend’ s name, E-O-M-Y. “He touched her butt, but
she won't tell her mommy ... Eomy will talk to me and her friends about it,
but she doesn’t want to talk to her mommy about it.”

And | asked at that point if she, if Jasmine had told Ms. Karen
Vasserman, the CPSworker, about her friend Eomy, andshesaid, “Yes.” And
then | asked specifically if [Coates] had ever shown her pictures of people
without their clothes on, and she said, “Yes. He showed me pictures in
magazines and amovie on TV.” And then | asked if there was anything else
about [Coates] | should know, and she asked me, “ Are you going to go out and
find him now?” and | responded, “No, but Detective Buckley isworking hard
to find him.”

The following colloquy is also relevant:
[PROSECUT OR]: Doyou havetraining in termsof age-appropriate language,

determining whether a child isusing vocabulary that is appropriate to their
age? Areyou ever taught that in the interviewing techniques?

1% Jazmyne identified Carl as her “ grandma’s boyfriend.”
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[BRESEE]: That’s part of the Cornerhouse technique, [its] age-appropriate
interviewing and asking questions that the child is going to undergand.

[PROSECUTOR]: Intermsof evaluating what Jasmine [sic] said to you, was
she using age-appropriate language? In terms of her age and how she was
speaking to you, what did you think about what she was telling you?

[BRESEE]: For a7-year-old, it was, tome, it’ snot appropriatefor a7-year-old
to describe licking private parts or fingers in their vagina. In the context of
what | do, it’s age-appropriate.

[PROSECUTOR]: In terms of the details that she provided you, why were the
type of details she provided you significant?

[BRESEE]: They were personal in nature to her. She was able to recount the
pain, which is a personal experience, that if you -- you can’'t really describe
pain unlessyou’ ve experienced pain. She also was ableto describe white stuff
coming out of a private pat, which is, you know, beyond her knowledge,
should be beyond her knowledge of a 7-year-old, and the acts that she was
describing were personal to her.

[PROSECUTOR]: In the Cornerhouse technique, training of interviewing, is
part of that, areyou taught to determine or try to determine when the child is
telling you about afantasy versusreality?

[BRESEE]: It is discussed, yes.

[PROSECUTOR]: And what were some of the techniques you were taught to
make this determination?

[BRESEE]: Basically to get, to establish thetruth versuslie, to understand that
we are talking about the here and now in that, you know, | only want her to tell
me what she recalls actually happening to her and then what’s personal in
nature as, again, pain, bleeding, different types of things that had happened to
her. The cigarette was very personal to her. She remembered it happening.

Following her conversation with Jazmyne, which lasted about forty-five minutes,

Bresee conducted a “ head-to-toe physical assessment.” Bresee explained:
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[W]e start with height and weight, vital signs, which are temperature, blood

pressure, pulse, respiratory rate, and then | start by doing an assessment, head-

to-toe, looking in their eyes, ears, nose, mouth, working down, their chest,

their breast, you know. | look at their skin and, you know, feel their scalp as

I’m working down, and | go all the way down to the toes minus the genitals.

The exam of the private parts in this caseisthelast part | do. . ..

Bresee testified that she explained to Jazmyne the naure of a pelvic examination,
including the use of aMedScope camerafor light and magnification. No anal injurieswere
found. But, upon examination of the child’s vagina, Bresee observed “physical signs that
were suggestive of asexud nature. . ..” She explained: “[T]he edges of the hymen for a 7-
year-old should be very crisp and sharp . . . almost translucent in appearance. With
[Jazmyne], what | saw [was] very dull, rounded edges, with avery narrow hymen. . ..”

In Bresee's view, the condition of Jazmyne’'s hymen was indicative of repetitive,
penetratingtrauma, rather than aone-timeincident, such asi nsertion of an object (e.g., atoy),
or a straddle injury. According to Bresee, the clinical findings, coupled with the child’'s

disclosures, were “very highly suggestive of sexual abuse.”*” Bresee also opined that there

was “ probabl e abuse.”*®

’On cross-examination, Breseeindicated that shecoul dnot pinpoint when the trauma
to the hymen had occurred. She opined that it was at |east five days prior to her examination
of Jazmyne.

®The term “probable abuse” is one of four levels used in a nationally recognized
classification system for child sexual abuse. Class 1 refersto no indication of abuse; Class
2 refers to possible abuse; Class 3 is probable abuse; and Class 4 is definite evidence of
abuse or sexual contact, such as a confirmed pregnancy in which the perpetrator s DNA
matches that of the baby.
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At the conclusion of the examination, Bresee provided Jenkins with a form entitled
“Pediatric Discharge I nstructions,” which recommended follow up care as needed, as well
astesting for “STD - HIV,”** including the phone number for alocal clinic. The form also
said: “Counseling is recommended for any victim of sexual abuse or assault,” and included
the handwritten name and phone number of the person to contact for the initial assessment
and screening. Bresee also provided her office voice number if Jenkins had any quedions
or concerns.

Ann Hoffman, a social worker, testified for the State as an expert in Child Sexual
Abuse Accommodation Syndrome. Hoffman stated that abused children often delay
disclosingextended abuse, and typically doso a“bit a atime.” She added that children who
are abused at a young age tend to display heightened sexualized behaviors, and often bond
with the abuser. Hoffman also described the process of “grooming,” in which an abuser
gainsachild’ strust through special attentiveness. When asked how accurate achild who has
suffered sexual abuse may be in recounting the exact number of times of abuse, Hoffman
replied that “it’sdifficult . .. for children to enumerate. . . and it s difficult [for them] to
remember the specific details of any one incident.” Moreover, she testified that many
children digplay aflat affect in describing the abuse.

Following Hoffman’ s testimony, the State rested. No witnesseswere called for the

19 Jazmyne had not yet been diagnosed with an STD when she was seen by Bresse.
Accordingto the State, when the child was examined in March 2004, she wasdiagnosed with
genital herpes. In particular, the State asserts that Jazmyne tesed positive for Herpes AB-
Type 2.
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defense. In itsinstructionsto the jury, the court stated, in part:

As jurors, you are the sole judges of whether a witness should be
believed. In making this decision, you can apply your own common sense and
everyday experiences. In determining whether a witness should be believed,
you should carefully judge dl of the testimony and evidence and the
circumstances under w hich each witness has testified.

You should consider such factors as the following: the witness’
behavior on the stand and manner of testifying, did the witness appear to be
tellingthetruth, the witness' opportunity to see or hear the things about which
testimony was given, the accuracy of the witness' memory, does the witness
have a motive not to tell the truth, does the witness have an interest in the
outcome of the case, was the witness’' testimony consistent, wasthe witness’
testimony supported or contradicted by evidencethat you believe, and whether
and the extent to which the witness' testimony in court differed from the
statements made by the witness on any previous occasion. Y ou need not
believe any witness, even if the testimony is uncontradicted. So, you may
believe all, part, or none of the testimony of any witness in the case.

An expert isawitness who has special training or experiencein agiven
field. You should give expert testimony the weight and value that you believe
it should have. You are not required to accept any expert’s opinion. You
should consider the expert’s opinion together with all of the other evidence.
In weighing the opinion of an expert, you should consider the expert’s
experience, training and skills,aswell asthe expert’ s knowl edge of the subject
matter about which the expert is expressing an opinion. Now, in this case,
there were two expert witnesses, and asto Ann Hoffman's expert testimony,
itisnotto betaken asaconfirmation of Jasmine T.’[s] credibility or that abuse
in fact occurred.

* % *

Y ou have heard testimony that Jasmine T. made astatement beforetrial.
Testimony concerning that statement was permitted only to help you decide
whether to believe the testimony that the witness gave during thetrial. Itisfor
you to decide whether to believe thetrial testimony of Jasmine T. in whole or
in part, but you may not usethe earlier statement for any purpose other than to
assist you in making that decision.!*”

2 The court did not propound an instruction tailored to the use of Ms. Bresee's
testimony about Jazmyne’s pre-trial statements. We note that Ms. Bresee was not the only
(continued...)
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In closing argument, the State argued, in part:

Jasmine’s word alone, if you find beyond a reasonable doubt, of her
word alone, is enough evidence to convict the defendant. And you must
decide that credibility based on her demeanor to you, on prior statement[s],
hear [sic] the statementsto Ms. Bresee in the medi cal records, which are going
to go back to you, in which Jasminetalked about what [ Coates] did to her. She
said, “Well, thefirst one was [Coates]. He was my mom’s ex-boyfriend. He
put his privateinside my private.” Ms. Bresee asked, “How many times did
he do that to you?’ Jasmine says, “A lot of times.” She tdked about how he
made her lick his privateand that he would lick her private, too, and that she
would see white stuff coming out of his private and how he would let her
smoke cigarettes.

You must determine accuracy. You can look at it to determine the
credibility of Jasmine, her accuracy of her memory -- again, consistent with
what she told Ms. Bresee. What is the interest in the outcome of this case?
What are Jasmine’ s motives for making up that it was the defendant who did
thisto her? He is out of the house. He is no longer with mom. There has
absolutely been no evidence as to show any motive or interest for Jasmine to
say thisother than for being the truth.

(Emphasis added.)

DISCUSSION

20(...continued)
witness who related hearsay statements made by Jazmyne before trial. Therefore, the
limitinginstruction quoted above may have been giveninreferenceto those other statements.

Inany event, notwithstandingthecourt’ slimitinginstruction concerning “ a statement”
made by Jazmyne before trial, both sdes agree that the court admitted Jazmyne’ s statements
to Ms. Bresee as substantive evidence under Rule 5-803(b) (i.e., the hearsay exception for
statements made in contemplation of medical treatment). Given that the partiesagree that
the court relied on Rule 5-803(b) in admitting Bresee’'s testimony about Jazmyne's
statements, we declineto analyzethe admission of the child’ sstatements to M s. Bresee under
Rule 5-616(c).
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Coates contends that thetrial court erred and abused its discretion “ by permitting the
State to introduce Jazmyne’ s statements, through the testimony of Ms. Bresee, as substantive
evidence under the medical treatment and diagnoss exception to the hearsay rule.”
Appellant mounts numerous arguments to support his position. He maintains that the State
failedto satisfythe* foundational requirements of the exception,” because the circumstances
“demonstrated that Jazmyne was not seeking treatment when she spoketo Ms. Bresee,” nor
did the State “show Jazmyne thought Ms. Bresee would treat her in the future.”
Consequently, he maintains tha the child’s statements were not provided for a “medical
purpose.” Moreover, Coates complainsthat Bresee’'s testimony improperly and unfairly
bolstered Jazmyne’s credibility and usurped the jury s function. He argues: “Because the
required guarantee of trustworthiness was not present, the trial court should not have
admitted Jazmyne's statements.”

Appellant considers “significant” the lapse of time between the alleged abuse and
Bresee's examination of Jazmyne. According to Coates, “When the event giving rise to a
potential injury is still recent, a child ismore likely to understand the medical connection
between the event and the physician’s examination of her, and thus is also more likely to
answer questions truthfully.” He avers:

Ms. Bresee spoke with Jazmyne 14 months after thealleged abuse had ended,

and Jazmyne exhibited no signs of injury or illness prior to the interview. A

14 month delay isfar beyond that contemplated in cases that ruled in favor of

admitting statements under the medical exception. Those cases consistently

emphasize the close proximity of the gatement to the alleged criminal act
when upholding atrial court’s decision to admit.
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Appellant continues:

By thetimeMs. Breseeinterviewed Jazmyne, 14 months had el apsed since any
alleged abuse by Mr. Coates had ended. . .. Even when Ms. Jenkins heard the
allegations, she did not take her daughter to a hospital for 21 days. ... She
was more concerned with finding Mr. Coates than seeking treatment for
Jazmyne. Nothingin Ms. Jenkins’ testimony suggested she thought Jazmyne
needed medical treatment after she learned she was abused. Nor did Ms.
Bresee' s notes mention any complaints. Infact, Ms. Jenkinstook Jazmyne to
Ms. Bresee only because Ms. Bresee had been assigned to the case by CPS. .

Furthermore, looking to “the content” of the interview, appellant insists that it
“demonstrated that the declarant did not perceive amedicd purpose” for the examination,
and showed that the child did not provide her statements in connection with medical
treatment. Tothecontrary,argues Coates, Jazmyne’ sstatementsreflected that her motivation
in speaking to Bresee “stemmed from her desire to apprehend Mr. Coates, not a need for
treatment.” According to appellant, “the most direct evidence of Jazmyne's state of mind”
was apparent when Bresee asked Jazmyneif “there was anything el se she should know about
Mr. Coates” and Jazmyne responded: “‘Are you going to go out and find him now?"”

Coatesalso complainsthat Bresee' s questions “focused on gaining information about
Mr. Coates, not Jazmyne's medical condition.” He explains:

Ms. Bresee' s message [to Jazmyne] did not convey that she medically

treats children, only that she“workswith” them. ... Throughout her interview

with Jazmyne, Ms. Bresee focused on physical symptoms that had long ago

disappeared. Thisiswhy, despite hearing that Jazmyne experienced bleeding

and burning urination after Mr. Edmonds abused her, Ms. Bresee ordered

collected no blood or urine samples, and performed no lab tests. . . . Instead,

Ms. Bresee asked investigative questionsirrelevant to future treatment, which
indicated to Jazmyne the interview was not about her physical well being|.]
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Based onwhat transpiredduringtheinterview, appellant assertsthat Jazmyne* did not
arrivein Ms. Bresee' s office seeking medical treatment, and M s. Bresee' s questions did not
change her state of mind. Instead, Ms. Bresee’ s questions conveyed to Jazmynethat shewas
part of the prosecution team.” Appellant elaborates:

The fact that Jazmyne felt it necessary to provide additional evidence
against Mr. Coates, including the actual spelling of her friend’s name,
demonstrates Jazmyne’s state of mind was not that of a patient. She was not
seeking medical help. Despite the irrelevance of this information to medical
treatment, Ms. Bresee pressed on, imputing to Jazmyne the importance of
conveying this information to authorities and, in doing so, implicitly
identifying herself with the investigation|.]

Appellant also contends that Bresee “invaded thejury’s role as factfinder,” because
her testimony encroached on “the jury’s function to determine credibility, and virtually
dictated the outcome of the case.” Given Bresee’'s status as an expert, coupled with the
inclination of juries“to defer to the opinions of witnessesw ho are ‘ clothed by the court with
the mantle of an expert,”” Coates complains that he was “seriously prejudiced” by Bresee's
testimony. Noting that “[t]he State’s case turned on whether the jury believed Jazmyne's
allegationsagainst Mr. Coates,” he positsthat Bresee unfairly bolstered Jazmyne’ stestimony
and “add[ed] details she omitted during trial.” Coates argues:

Jazmyne’ s testimony was vulnerable to begin with. She did not report
any sexual abuse until more than ayear after Mr. Coatesleft thehome. ... By
the time she testified at trial, she had talked to a myriad of adults, including
police, child protective service workers, social workers, therapists, and
relatives, . . . who could have shaped her recollections. She contradicted
herself during testimony when she admitted, . . . and then denied, . . . seeing

Ms. Casey’ ssonLorenzo’ s penis,and when she admitted, .. . and then denied,
that he witnessed some of the abuse. She could not remember times, dates, or
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how old she was when certain events occurred. . . . Under these

circumstances, M s. Bresee’ sendorsement of Jazmyne’ stesimony wascritical

to the State’s case. Indeed, the prosecutor relied on M s.Bresee’ s testimony

during closing argument.

Accordingto appellant, itisclear that thejury had doubtsabout Jazmyne’s credibility
because it was unable to reach a verdict on two counts and, notably, those were the only
counts in which the salient “ parts of Jazmyne’'s story . . . were not repeated by Ms. Bresee.”
In Coates’'sview, this “strongly suggests that the jury was swayed by Ms. Bresee' simproper
bolstering.” In the absence of Bresee’'s testimony, argues appellant, “it is possble that the
jury would have acquitted Mr. Coates of all charges.”

He continues:

Ms. Breseewas, in essence, impermissiblyacting asahuman polygraph
machine.’. .. The State’ squestion about the* Cornerhouse technique” and its

utility for making a “determination’ that a child knows her memories are not

fantasy demonstrated this. . . . Just as a polygraph might measure a person’s

heart rate to determine their truthfulness, M s. Bresee, as human lie detector,

relied upon things that were “personal in nature.” This was particularly

damaging because, in providing examples of “personal” memories that were

specific to Mr. Coates, likethe cigarette, . . . Ms. Bresee not only testified that

Jazmynewas credible when she said abuse had occurred, but al so that she was

credible in describing who did it.

Inaddition, Coatescontendsthat theimproper bolstering of thechild’ scredibility with
her prior hearsay statements to Bresee cannot be harmless beyond a reasonable doubt.
Appellant underscores that the “critical issue” of who sexually abused Jazmyne “was not
resolved by Ms. Bresee's physica findings.” Coates argues. “Unless the jury believed

Jazmyne’ strial testimony was accurate, it had no basisto find M r. Coatesqguilty.” Appellant

adds: “Given the reliability problems with Jazmyne’s testimony, Ms. Bresee’s gamp of
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approval could easily have tipped the verdict.”

The State counters that Jazmyne’ s statements to Bresee were both “given and taken
in contemplation of medical treatmentor medical diagnosisfor treatment purposes,” and met
the requirements for the medical purpose exception to the hearsay rule. Therefore, argues
the State, they were properly admitted as substantive evidence.

According to the State, there was a “ plethora of circumstantial evidence” indicating
that Jazmyne knew the purpose of her meeting with Bresee. For example, the child's

statements were taken in ahospital setting; the interview was conducted by a

registered and presumably uniformed nurse; and there were other medical

procedures performed, such as taking Jasmine’s temperature, checking her

pulse and blood pressure, determining her height and weight, and looking at

different body parts, as might normally occur in a routine checkup.

Moreover, the State maintains that Jazmyne’ s question to Bresee “ about whether she
was going to find Coates does not negate that Jasmine understood the medical purpose for
the examination.” It also urges us to reject Coates's argument “that the victim was not
seeking medical treatment [merely] because she had no known active injury . ...” Inthis
regard, the State points out that an important reason for an examination of a sexual assault
victim is to determine whether the victim has contracted any sexually transmitted diseases.

With regard to Coates's claim that Bresee improperly addressed the veracity of
Jazmyne’ s testimony, the State asserts that Coates never objected attrial on thisbasis. Even
if preserved, the State claims that the “trial court properly exercised its discretion regarding

the scope of [Bresee’s] expert testimony.” Finally, the State argues that, even if Bresee's

testimony was erroneously admitted, it was harmless error because it was “cumulative to
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other properly admitted evidence.”
I1.

“‘Hearsay’ isastatement, other than one made by the declarant while testifying at the
trial or hearing, offered in evidence to prove the truth of the matter asserted.” Md. Rule
5-801(c). Asageneral rule, hearsay isnot admissible attrial. Md. Rule 5-802. “ A hearsay
statement may be admissible, however, under an exception to the hearsay rule because
circumstances provide the ‘requisite indicia of trusgworthiness concerning the truthfulness
of the statement.”” Harrell v. State, 348 Md. 69, 76 (1997) (quoting 4/i v. State, 314 Md.
295, 304-05 (1988)).

The exception upon which the State reliesis set forth in Maryland Rule 5-803(b)(4).
It states, in pertinent part:

Rule 5-803. Hearsay exceptions: Unavailability of declarantnot required.

The following are not excdluded by the hearsay rule, even though the
declarant is available as a witness:

(b) Other exceptions.

(4) Statements for purposes of medical diagnosis or treatment. Statements
made for purposes of medical treatment or medical diagnosisin contemplation
of treatment anddescribingmedical history, or pastor present symptoms, pain,
or sensation, or the inception or general character of the cause or external
sources thereof insofar as reasonably pertinent to treatment or diagnosis in
contemplation of treatment.

Professor McLain explains: “Thecircumstantial guaranteeof sincerity ispresent only
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when the declarant seeks treatment, or diagnosis in order to determine whether treatment is
necessary.” McL ain, M ARYLANDEVIDENCE, §803(4), at219 (2001) (“MarylandEvidence”).
Similarly, wehavesaid: “Therationale behind this exception isthat the patient’ s statements
are apt to be sincere and reliable because the patient knows that the quality and success of
the treatment dependsupon the accuracy of the information presented to the physician.” In
re Rachel T., 77 Md. App. 20, 33 (1998); see Webster v. State, 151 Md. App. 527, 536
(2003); Low v. State, 119 M d. App. 413, 418-19, cert. denied, 350 M d. 278 (1998).

The hearsay exception “* extends to statements made in seeking medical treatment

from others such as nurses[.]’” Choi v. State, 134 Md. App. 311, 321 (2000) (citation
omitted). Theexception, howev er, doesnot apply to statements madeto nontreating medical
personnel. See Maryland Dep’t of Human Resources v. Bo Peep Day Nursery, 317 Md. 573,
589-90 (1989), cert. denied, 494 U.S. 1067 (1990). Speaking for this Court in Webster, 151
Md. A pp. 527, Judge Adkins elaborated on the exception, id. at 536-37 (italics added):

The exception specifically contemplates the admission of statements
describing how the patientincurred the injury for which heis seeking medical
care. For example, “if the doctor needed to know the source of the injury in
order to determine treatment . . . , the patient’ s statement as to source should
be admissible, particularly if the doctor told the patient that the information
was necessary for proper treatment.” 6A Lynn McClain [sic], Maryland
Evidence 8 803(4):1, at 218 (2d ed. 2001)(collecting cases).

* % *

But the “need to know” premise for the exception means that it does not
extend to statements made to nontreating medical personnel. In Maryland
Dep't of Human Resources v. Bo Peep Day Nursery, 317 Md. 573, 589, 565
A.2d 1015 (1989), cert. denied, 494 U.S. 1067, 110 S.Ct. 1784, 108 L.Ed.2d
786 (1990), the Court of Appeals explaned why statements made to treating
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medical personnel fit within this exception, but those made to medical
providers who merely examine a sexual assault victim do not. “Under the law
of evidence, as a general proposition, statements of medical history, made by
a patient to atreating medical practitioner for the purpose of treatment, may
be admitted as substantive evidence through the medical witness." Id. at 589,
565 A.2d 1015 (citations omitted). “Consequently, statements made to a
nontreating physician, such as an expert preparing for an upcoming trial, are
not admissible as substantive evidence [.]"? In re Rachel T., 77 Md. App. at
34,549 A.2d 27.

For this reason, courts must separately examine both the reason that
a medical provider asked the sexual assault victim to describe the assault, and
the victim's subjective purpose in making the statement. See id. at 33-34, 549
A.2d 27. Only statements that are both taken and given in contemplation of
medical treatment or medical diagnosis for treatment purposes fit within the
Rule 5-803(b)(4) hearsay exception. See id.; Cassidy v. State, 74 Md.App. 1,
27-50, 536 A .2d 666, cert. denied, 312 Md. 602, 541 A.2d 965 (1988).

FN2. But a doctor who examines a patient in order to qualify as an expert
witness can testify about "information ... receved from the patient which
provide[s] the basis for the conclusions’ about which he testifies. Beahm v.
Shortall, 279 Md. 321, 327, 368 A.2d 1005 (1977). The conclusions are
"admissible as substantive evidence." Id. The statementsto the physician "are
admissible, with a qualifying charge to the jury, only as an explanation of the
basis of the physican's conclusions and not as proof of the truth of those
statements." Id. See Cassidy v. State, 74 Md. App. 1, 43,536 A .2d 666, cert.
denied, 312 Md. 602, 541 A.2d 965 (1988).

We pause to explore the relevant cases that frame our analysis. We begin with

Cassidy v. State, 74 Md. App. 1 (1988), which involved a two-year-old child who was
brought to a hospital by Child Protective Services as the result of physical abuse. The
physician observed numerous bruises on the arms, legs, and buttocks of the victim, and also
noted signs of irritation to the genital area During the examination, the physician asked

approximately five times, “*Who did this?”, and on each occasion the victim answered,

29



“‘Daddy.’” Id. at 6. When asked about the two-year-old’ s understanding of the purpose of
his questioning, the physicianreplied: “* I don’t know what her understanding of the situation
was.”” Id. at 29. Upon further inquiry, he stated: “*I don’t believe that a two-year-old is
capable of understanding a concept like why somebody is asking questions.” Id.

Writing for this Court, Judge Moylan determined that the child’ s statements did not
satisfy the common law exception for statements to treating doctors, and therefore thetrial
court erred in allowing the treating physician to repeat the incriminating satements at the
father’s trial on charges of child abuse and assault. The Court reasoned that the victim
lacked “the concerned physical self-interest,” nor did she “understand the nature or the
purpose of her interview” with the treating physician. /d. at 30. Because such knowledge
lies “at the very core of this particular evidentiary theory,” said the Court, the victim’'s
statements to the physi cian, implicating her father, were inadmissible under thistheory. Id.

In In re Rachel T., supra, 77 Md. App. 20, decided the same year as Cassidy, the
Court considered whether the statements by a four-year-old sexual assault victim to health
care professionals were admissible a& a Child In Need of Assistance hearing at which the
victim did not testify. The Court reached a different result from the one in Cassidy.

Rachel was examined by her pediatrician after blood was found on her pantiesand in
the toilet. Upon examination, the pediatrician suspected sexual abuse. Rachel was seen at
a rape center the following day. The pediatric gynecologig arranged for a female social
worker on hisstaff to take Rachel’ smedical history,"inaccordancewith his usual procedure.

... Id. at 25. When asked about the source of the bleeding, Rachel disclosed to the social
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worker that “*she had a secret with her Dad and that if she told her M om her father would
beinbigtrouble.”” Id. Thehistory wasincluded inthe medical record. /d. Thephysician's
subsequent physical exam indicated “on-going sexual abuse.” Id.

Thereafter, Rachel and her familywerereferred to aclinical psychologist specalizing
in sexual abuse. During their first session, Rachel depicted intercourse with anatomically
correct dolls. When asked whether she had ever seen a penis, she responded that she had
seen her father’s. She also told the psychologi4 that, ontwo occasions, her father had put
his penisin her, and that it hurt.

Based on Cassidy, thecircuit court excluded Rachel’ s statements to the social worker
on the pediatric gynecologig’s staff, and to the clinical psychologist. On appeal by the
Department of Social Services and the child, this Court reversed. We concluded that
Rachel’ s statementswere part of the medical history obtained by the social worker andrelied
upon by the treating physician, and were therefore admissible as substantive evidence. Id.
at 34-36. Notably, we reasoned, id. at 35 (emphasis added):

When the social worker met with Rachel, she explained to Rachel that the

reason for Dr. Doran's examination and questions were “because we were

worried and wanted to see why there had been blood in her panties and in the
toilet.” Thus, Rachel knew that her satements would be used to provide
appropriate treatment. Additionally, the persistent bleeding probably affected

Rachel-the universally frightening nature of unexplained blood would have

disturbed her and made her apt to tell the truth in order to become better.

Granted, by the time Rachel saw Dr. Doran, the bleeding had stopped, but it
was recent enough to retain its sobering character.

The Court continued, id. at 35-36:

Important to our decision in Cassidy wasthat the identity of the child’s
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abuser was not related to medical treatment. In Cassidy, the evidence of abuse
was primarily external — the child was bruised on the arms, legs, and buttocks.
We noted in Cassidy, however, that "[w]hen there is a danger that an assault
victim may have contracted acommunicabl e disease, of course, theidentity of
the assailant may take on significant medical pertinence." Cassidy, 74 Md.
App. at 34 n. 14, 536 A.2d 666. Unlike the child in Cassidy, the evidence,
including the blood and Rachel's abnormally dilated hymen, presented this
potential danger. For example, it was possible that Rachel had been exposed
to a venereal disease, and may have required antibiotics. Additionally,
Rachel's parents suggested that her bleeding and dilated hymen may have been
caused by some inanimate object such as a broomstick. If that had been the
case, a tetanus shot might have been required. Dr. Doran testified that,
although he had no specific recollection of seeing Rachel more than once, his
usual practice isto have a child return for a follow-up visit, to see if other
medically significantfindingsappear and to decidewhether to recommend that
thechild bereferred for psychiatric treatment. Ascertaining the identity of the
abuser was also important in the instant case because effective treatment
might have required Rachel's removal from the home. Dr. Doran, having tried
unsuccessfully to elicitinformation himself from Rachel, asked his specially
trained social worker to speak to Rachel. He testified that use of this
interdisciplinary team method was common practice where a child was
unwilling to talk to a doctor, and that he relied on the information in making
his diagnosis and prescribing treatment.?"

(Emphasis added.)

Low v. State, 119 Md. App. 413 (1998), on which appellant relies, is also instructive.

There, the trial court admitted the child sexual abuse victim’s statement, concluding that it

was made for both medical and forensic purposes. We reversed.

In that case, the victim was eleven years of age when she moved in with her brother-

#L We also held that the trial court erred in striking from the clinical psychologist’s

testimony Rachel’ s statements about intercoursewith her father,“ aswell as statements made
... viathedolls,which showed Rachel’ sunusual sexual precocity.” Id. at 37. We noted tha
the testimony was not offered as substantive proof, but rather as the basisupon which the
clinical psychologist based her expert opinion. The Court said: “We see little sense in

allowing [the clinical psychologist’g opinion without the data which supportsit.” Id.
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in-law and his wife following the death of the victim’s father. When she was twelve, the
victim disclosed tha her brother-in-law had sexually abused her. She was examined by a
pediatrician, who was an expert in child abuse.?? A social worker had referred the victim to
the physcian for a complete medical evaluation, during which the physician performed a
comprehensive review of the victim’s health. During the course of the examination, the
physician noted evidence of sexual trauma. After the initial examination, the doctor
concluded that no medical treatment was necessary, and she never saw thevictim again. The
trial court found that these facts were sufficient to qualify the doctor as a “treating
physician.” The doctor testified at trial that thevictim’s vagina and anus showed evidence
of trauma and penetration by aforeign object.

On appeal, we agreed with the appellant that the court erred in admitting various
portions of the doctor’s testimony, relating that the child said she was hurt when “*the
perpetrator’ put his penisin her vagina and in her ‘butt’ more than ten times.” Id. at 416.
Speaking for the Court, the majority concluded that the doctor qualified, at best, as an
“examining physician.” Id. at 421. Inour view, “thedoctor’s standard operating procedure
of taking an oral history from the patient’s parent, meeting with the patient, and asking the
child patient if heor she knew why he or she was there [did] notin and of itself qualify her

as atreating physician.” Id. at 422. The Court continued, id. at 422-23:

%2 The opinion does not discuss the period of time when the abuse occurred; how or
when it was discovered; or how much time elapsed between the discovery of the abuse and
the date of the examination.
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[The doctor] testified that after following the previous procedures she then
“might say mom or dad is concerned about your health because of some
unhappy experience that might have happened to you.” There was, how ever,
no evidence adduced at trial that [the victim] was in fact asked if she knew
why she was there, or, even if asked, what [the victim’s] reply might have
been. In other words, [the doctor’s] usual operating procedure, even if
employed in relation to [the victim], did not give the impression of a doctor
who would necessarily treat [the victim] on future occasions. In fact, when
asked by defense counsel what her purpose wasin conducting the examination
of [the victim], [the doctor] replied only “[f]or complete medical evaluation.”
No mention was made by the doctor of potential treatment.

The Court also found that the doctor’s willingness to provide future medical
treatment, if needed and requested by the victim’ smother, did not render the doctor atreating
physician. /d. at 423. The Court was “not entirely convinced by the record that [the doctor]
‘could have’ provided such continuing treatment. .. .” Id. Thisconclusionwas partly based
on the contents of a discharge form prepared by the doctor and provided to the victim, on
which check markswere placed next to“ Y our personal physcian” and “ Community Clinics’
as sources of continuing treatment. T he doctor did not supply her own contact information.

Moreover, the Court wasnot satisfied that child-declarantunderstood that the purpose
of the examination was a medical one. The Court reasoned, id. at 424 (emphasis added):

[E]ven assuming for the sake of argument that [the doctor] could have
provided [thevictim] with subsequent treatment, the subjective beliefs of the
doctor as to what she could and would do are immaterial to the issue. The
heart of the issue returns to the guarantee of trustw orthiness emphasized in
Cassidy, and, in order to maintain that trustw orthiness, [the victim] must have
contemplated the possibility of further treatment by the doctor. The fact that
[the doctor] thought she could give[thevictim] follow-up treatment does not
mean that [the victim] knew she could receive such follow-up treatment from
thedoctor, absentevidencethat [the doctor] communicated thoseintentionsto
[the victim or the victim’s] mother. And in the case at bar we have no such
evidencebeforeus. Additionally, even if [the doctor] had rendered treatm ent,
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her doing so would have been incidental and secondary to her primary role as
a forensic examiner.

Nor did the Court agree with the trial court’ s determination that the doctor w as both
atreating physician as well as an examining physician, merely because the doctor gave the
victim a complete physical examination in areas other than those affected by the alleged
sexual abuse. The Court said, id. at 424-25:

The conclusion that we instead draw is that a child of twelve years,” who has
never before been seen by a doctor (and will never again be seen by this
doctor), who is poked at and prodded in virtually every areaof her body, and
who is asked a multitude of questions, some quite sensitive in nature, is most
likely, at thevery least, an extremely intimidated little girl, who haslittle grasp
of why she was sent to this strangedoctor in astrange setting. If anything, [the
victim] had a right to be downright suspicious as to why the doctor was
examining her in body areas other than those stemming from the complained
of incident, and that, in our opinion, would have promoted [the victim’g]
distrust of and perhaps dishonesty with the doctor much more than it would
have facilitated a relationship of trust.

FN5. Although [the victim] was significantly older than the child victim in
Cassidy, given the factsin this case we do not believe that a twelve-year-old
child any morethanatwo-year-old child would have assumed that [the doctor]
was examining her for the purpose of subsequent treatment. The age
discrepancy in the two cases presents no meaningful distinction for purposes
of our analysis.

Accordingly, the Court’s majority concluded that the doctor was not a treating

physician. Asaresult, her testimony did not meet the requirements of Rule 5-803(b)(4).%

% In his dissent, Judge A lpert cited evidence that the child was tested for sexually
(continued...)
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More recently, in Webster, 151 Md. App. 527, we considered the admissibility of
statements made by afour-year-old sexual assault victim to a SAFE nurse. In that case, the
victim's neighbor discovered Webster touching the victim’'s pants in the neighbor’s
bathroom. Notably, the neighbor immediately took the victim to her mother. Shortly
thereafter, the police arrived and the victim was taken to the hospital, where a SAFE nurse
interviewed the victim and performed a physical exam. At trial, Webster unsuccessf ully
challenged the admissibility of the victim’ s statements to thenurse. Thetrial court allowed
the nurse to testify that the victim told her “*that a man that she didn’t know had licked her
do-do and she told him not to and he said he was going to keep on doing it.”” Id. at 531.

On appeal, the Court ruled that the testimony was properly admitted as substantive
evidence. The Court recognized thatastatement madeto atreating nursefor dual purposes--
both medical and forensic -- may fall within the Md. Rule 5-803(b)(4) hearsay exception.
Id. at 545-47. The Court reasoned, id. at 545-46 (citation omitted):

The rationale for admitting this type of hearsay — that statements in

contempl ation of medical diagnosisor treatment are inherently reliable— may

still exist in such circumstances. If the chdlenged statement has some value

in diagnosis or treatment, the patient would still havethe requisite motive for

providing the type of “sincere and reliable” information that is important to
that diagnosis and treatment.

23(...continued)
transmitted diseases and referred for mental health counseling. He concluded that the trial
court did not err in permitting the doctor to testify as both an examining and treating
physician. Id. at 436. Professor McLain criticizes the majority as having “misead Rule 5-
803(b)(4), which does not require that treatment actually be provided.” MARYLAND
EVIDENCE, 8 803(4), at 223. In her view, Judge Alpert “properly dissented.” Id.

36



That determination did not end our inquiry, however. W e next reviewed the trial
court’s factual findings to ascertain whether the victim’'s statement “was both taken and
given in contemplation of medical diagnosisor treatment. . ..” Id. at 548 (emphasis added).

Mr. Webster conceded that the SAFE nurse’s examination was taken for medical
diagnosis or treatment. This Court noted that the record indicated that the SAFE nurse
“clearly articulated medical reasons for asking [the victim] what happened,” because she
testified that “a sexual assault victim may have internal injuries or may have contracted a
venereal disease, even though she feels no pain and bears no external signs of injury during
the brief initial physical examination for ‘major medical problems.”” Id. at 548. Thus, the
first prong of the inquiry was satisfied.

We next addressed Mr. Webster’ schallengeto thetrial court’s finding that thevictim
had a medical reason for giving a description of the assault. The appellant contrasted what
thevictim wastold aboutthe SAFE examinationwith what thefour-year-old victimwastold
inIn re Rachel T. Accordingto Mr. Webster, there was “no comparable evidence that [the
victim] was told about the medical reason for the examination and questions.” Id. at 549.

The Court agreed with Webster that the record did not reflect that the SAFE nurse
provided the victim with amedical explanation for the examination, but disagreed that “ such
an explicit statement isnecessary in every case.” Id. at 549-50. Westaed: “ Althoughtdling
apatient that theinformation she provideswill helpin diagnosisand treatment would support
the admissibility of responsve statements, circumstantial evidence also may provide an

adequate evidentiary foundation for admitting the statement.” /d. at 550 (citation omitted).
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Therefore, we sought to determine whether “circumstantial evidence supported the trial
court’sconclusionthat [the victim] understood the medical purposefor the examination and
questions, and that she told [the SAFE nurse] what happened in contemplation of medical
diagnosis and treatment.” Id.

Upon review of the record, we concluded that it contained sufficient circumstantial
evidence to indicate tha the victim understood the medical reasons for the SAFE nurse’s
examination. Of import here, we noted that the victim was “questioned in emergent
circumstances, within a few hours of the assault, in a hospital setting,” and that “[t]he
interview was conducted by a registered and presumably uniformed nurse.” Id. at 551
(emphasisadded). Moreover, the SAFE nurse’ s examination immediately followed atriage
nurse’s brief examination for blood pressureand pulse, and an examination by a emergency
room doctor w ho physically assessed the child for major medical problems. We also pointed
out that the SAFE nurse asked questions such as“what happened,” instead of “who didthis,”
which “was consistent with questions that nurses and doctors commonly ask even young
children when they seek medical assessment and treatment.” Id. at 552. Finally, we were
satisfiedthat the victim “understood that there was amedical reason for truthfullytelling[the
SAFE nurse] what had been doneto her.” Id. at 552. Accordingly, we concluded that, under
Md. Rule 5-803(b)(4), the trial court did not err in admitting the SAFE nurse’ s testimony as
to the victim’s statements.

In the case sub judice, Bresee testified that she explained to Jazmyne that she was

there to see Bresee for “medical assessment and treatment.” Bresee dso told Jazmyne that
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it was “very important that | know as many of the details. . . asto what happened,” in order
to “make appropriate medical interventions and treatment plans. . . .” In the light most
favorable to the State, Bresee had a valid medical reason for eliciting Jazmyne’'s account of
the sexual assault; her questions were posed in contemplation of securing treatment for
Jazmyne in the event that she suffered a latent injury or contracted a sexually transmitted
disease. But, the evidence dso suggested that Bresee had a dual purpose for her
examination; she clearly sought information as to the identity of the perpetrator and the
details of his criminal misconduct. At least some of her questions were in the nature of a
child-friendly interrogation, akin to a prosecutorial probing of “whodunnit,” rather than an
inquiry related to medical concerns.

Even if Bresee's questions were not intended as an interrogation to aid the
prosecution, the details she solicited concerning the sexual abuse and the identity of the
perpetrator were not relevant to a medical purpose or the child’s health needs. Clearly,
somefourteen months after Jazmyne’ slastincident involving Coates, who no longer had any
contact with thechild, the questions seemed to have an* overar ching investigatory purpose.”
State v. Snowden, 385 Md. 64, 91 (2005). Toillustrate, questions such as“How many times
did [Coates] do that to you?’, and did you see “anything come out of his private,” werenot
“pathologically germane” to treatment or diagnosis?

In the recent case of Hall v. UMMS, 398 Md. 67, 92 (2007), which involved the

admissibility of medical records under thebusinessrecordsexceptionto the hearsayrule, the

%4 Bresee’s questions to Jazmyne are set forth in the factual summary, supra.
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Court said: “When addressing the issue of whether an entire medical record isadmissible,
generally, we have adhered to the rule that ‘“statements in a hospital record must be
“*pathologically germane’” to the physical condition which caused the patient to go to the
hospital inthefirstplace.”” Id. at 92. (Citationsomitted.) Therefore, only entriesin medical
recordsthat are pathologically germane, i.e., relevant to the patient’ sdiagnosis or treatment,
fall within the business records exception to the hearsay rule. Id. at 93. See also State v.
Garlick, 313 Md. 209, 220 (1988); Dietz v. Moore, 277 M d. 1, 7 (1976); Wolfinger v. Frey,
223 Md. 184, 191 (1960). In Yellow Cab Co. v. Hicks, 224 Md. 563, 570 (1961), the Court
defined a “ pathologically germane” statement as one that falls “*within the broad range of
facts which . . . are considered relevant to the diagnosis or treatment of the patient’s
condition.”” (Citationomitted.) Wearesatisfied that the“pathologically germane” standard
applies in the context of this case.

Notably, this was not a case in which there was a concern as to the identity of the
perpetrator, in order to prevent continued ex posure of the child to theabuser. It was known
to the State that appellant no longer had any contact with Coates. In contrast, the child’s
statements in Cassidy, implicating her father, were crucial, because it wasa CINA case and
the question was whether the child needed to be removed from the home of her parents.

Wealso consider it significant that Jazmyne saw Bresee morethan ayear after theend
of the sexual abuse, and at a time when she had no physical manifestations of illness or

injury. InRachel T., 77 Md. App. 20, and in Webster, 151 Md. App. 527, this Courtfavored

admission of the victim’s statements, in part, because the victims were seen by the health
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care providersalmost contemporaneously with theabuse, and under emergent circumstances.
Simply put, we cannot glean from this record the basis on which Jazmyne would have
understoodthat she wasbeing seen for medical treatment or diagnosis, somefourteen months
after the last sexual abuse incident, and three weeks after her disclosure to her mother of
what had occurred. For example, thereis no indication that Jazmyne had any understanding,
at her age, that she wasat continued risk of developing alatent, sexually transmitted disease
or HIV. Moreover, most eight-year-olds would not discern emergent circumstances or
medical necessity in the absence of any medical complaints or symptoms. And, Jazmyne's
inquiry as to whether Breseewould find Coates suggeststhat Jazmynedid not perceive that
there was a medical purpose -- or even adual purpose -- for the examination.

Certainly, the examination conducted by Ms. Bresee was important. Even fourteen
months after the last abusive occurrence, achild could be atrisk for HIV or an STD, aswas
|ater shown here, or in need of mental health counseling. But, given the long delay between
the last incident of abuse and the examination, coupled with the fact that Jazmyne was not
exhibiting any symptoms of ilIness, there is no indication that she understood that there was
amedical purpose for the examination. The significant lapse of time between the alleged
abuse and Jazmyne'’ s statementsto Bresee raises concerns as to thecircumstantial guarantee

of reliability that undergirds the exception?® Because we cannot say that Jazmyne

%% |t is noteworthy that the State has not referred usto asingle casein which a child’s
statements, made so long after the alleged incident, at a time when the child was not
experiencing any medical problems, nonetheless qualified for admission under Rule 5-

(continued...)
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comprehended that there was a medical purpose for Bresee's examination, the statements
were not admissible under Rule 5-803(b)(4).

Moreover, we disagree with the State’s claim that appellant was not prejudiced by
Bresee's testimony. Jazmyne's credibility was central to the case, and there is no question
that Bresee’ stestimony corroboratedimportant portionsof Jazmyne’ stestimony. The State’s
contention that Bresee’s testimony was merely cumulative is wholly unconvincing.

JUDGMENT OF THE CIRCUIT COURT FOR
MONTGOMERY COUNTY REVERSED. CASE

REMANDED FOR A NEW TRIAL. COSTS TO BE
PAID BY MONTGOMERY COUNTY.

25(...continued)
803(b)(4). Our research has al so failed to uncover any such cases.
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