Richard C. Colandrea v. Wilde Lake Community Association, Inc., et al.
No. 24, September Term, 2000

Headnote:

In the case a bar, the community had arestrictive covenant that stated that no home
Industry could be conducted without the approva of an Architectural Committee. In
respect to the Fair Housing Act, the restrictive covenant had been found to befacidly
neutral inaprior proceeding. The Architectural Committee denied one of the two
goplicationsfor ahome business submitted by the gppdlant. We hold thet thetrid court
wasnot dearly erroneousfor its determination that the Architecturdl Committeg sdedison
to deny the gpplication wasreasonable. Wehavehdd, in numerous cases, that injunctive
relief isgppropriaefor violationsof private covenants. Wedso hold that thetrid court's
granting of apermanent injunction to enforcetheredtrictive covenant in this case was not
an abuse of discretion.
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Richard C. Colandrea, gppdlant, gppeded from adecison of the Circuit Court for Howard County
infavor of the Wilde Lake Community Association, Inc. (hereefter referred to asAssociaion). Appd lant
alegesthat thetria court eredinitsruling onthegpplicability of oneof the Association covenants andon
itsruling that the enforcement of that covenant by the Association’ sArchitectura Committee (hereafter
referred to as Committee) was appropriate. \We granted certiorari on our own motion prior to
consideration by the Court of Special Appeals." Colandrea presents three issues, as follows:

|. Whether the Circuit Court erredinrg ecting Colandred sFair Housng Act counterdam
whereit wasdemongtrated at trid that: (1) the Village steadfastly refused to make any
reasonable accommodation for the group home; (2) the Village' senforcement of the
restrictive covenant evinced certain Architectural Committee members' discriminatory
Intent and retdiation againg Colundreafor providing housing to thedisabled; and (3) the
Village s ectiveenforcement of theredtrictive covenant hasadisparateimpact onthe
disabled.

[1. Whether the Circuit Court erred in granting apermanent injunction which will resultin
the permanent closure of housing for the disabled without requiring the Village to
demonstrate the four prerequisites for such relief.

[11. Whether the Circuit Court erred in holding that the Architecturd Committeg sdecison
to closethe senior-assi sted facility was reasonable, madein good faith, and was not
whimsica, capricious or high-handed, where the decision was not supported by any

competent evidenceandinany event wasamere pretext for improper motivesharbored
by at least some of the Committee members.

Weanswer eechissueinthenegative. Thetrid court neither erred nor abusad itsdiscretion. We
shall affirm.

Facts

'Weinitidly notethat had gopellant’ sbrief contained acomplete history of thelitigationin respect
tohiseffortsto maintain suchfadlitiesinthe Village of Wilde Lake, wemay not have granted cartiorari in
thiscase. Wewereled by gppelant’ sbrief to surmisethat gppellant’ s concernsin respect to the Fair
Housing Act and therightsof thedisabled had not previoudy been addressed. Aswe shdl point out, thet
is not precisely the case.



TheVillageof WildeLakeisoneof the unincorporated, planned, largely resdentiad communities
encompassed under thelarger unincorporated, planned community of Columbiain Howard County. The
variouscommunities, including The Villageof Wilde Lakeare managed, i.e.,, governed, by community
asoadions Theseassoddtions utilize covenantsin thenature of contractud obligationsthet runwiththe
land, in order to regulatethe uses of the properties under their purview.? The parties do not contest the
exigdence of theredtriction at issue, or that it isacovenant running with the land. The covenant at issue
provides:

Section 11.02. No profession or homeindustry shall be conducted in or on

any part of aLot or in any improvement thereon on the Property without the specific

written gpprova of the Architectura Committee. The Architectural Committes, inits

discretion, upon condderaion of the drcumgtancesin each case, and particularly the effect

on surrounding property, may permit aL.ot or any improvement thereonto beusedin

wholeor in part for the conduct of aprofesson or homeindustry. No such professon or

homeindustry shdl be permitted, however, unlessit isconddered, by the Architectura

Committee, to becompetiblewithahigh qudity resdential neighborhood. Thefollowing

activities, without limitation, may be permitted by the Architectural Committeeinits

discretion: mudic, at and dancing dasses; day nurseries and schools; medicd and dental
offices; fraternal or socia club meeting place; seamstress services.

Colandrea.owns two abutting properties, with existing dwdlings, located at 10433 and 10461
Waterfowl TerraceintheVillage of WildeLake. The Committee gpproved 10461 Waterfowl Terrace,
but not 10433 Waterfowl Terrace, when conddering Colandred s gpplicationsto use the properties as

senior-assisted living facilities.®> The decision of the Committee was, in relevant part, as follows:

2 The propertiesare, of course, also subject to local and state government land use restrictions,
such aszoning, environmenta regulations, etc. Generdly, when property issubject toboth zoning and
other governmenta regulations, and conditions creeted by red property covenants, that property must
satisfy the most restrictive of the regulations or conditions.

% Inaprevious casein thecircuit court involving the same properties, No. 93-CA-21562, the
(continued...)
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Withrespect to 10461 Waterfowl Terrace[Log No. 4432(b)], the Committeehas
goproved thegpplication, but only upon thefollowing conditions, asprevioudy explained
at the February 27, 1996 meeting:

With respect to 10433 Waterfowl Terrace[Log No. 4432()], the Committee
disapproved the application at the February 27, 1996 meeting. Based upon the
Committee sreview and consderation of dl the documents submitted in regard to the
goplication, aswd| asthetestimony a the Architecturd Committeemestingson February
13 and February 27, 1996, it isthe Committee’ sjudgement that the incrementa increase
in the amount of traffic, congestion, noise, trash and waste, aswell asparking problems
atributableto an additiond faaility a that location, have had and would continueto have
addrimentd impact ontheresdentia character of the neighborhood, particularly inview
of the unique configuration of the street and the surrounding properties. [Alterationsin
original.]

After thedecison of the Committee, gope lant continued to operate and expressed hisintentionto
continueto operate, asenior-assged living fadlity at 10433 Waterfowl Taracein spiteof the Committeg s
disgpprovd of hisgpplication. Inreponse, the Assodiaioningtituted the present proceedingsinthedrcuit
court saeking injunctiverdief, asking the court to enjoin theoperation of thebusnessa 10433 Waterfowl
Terrace. That court, after discussing theevidencepresented toit, granted injunctive rdlief. 1t discussed
the evidence, in part, as follows and then granted an injunction:

Michad Deats[amember and Chair of the Architecturd Committed] . . . stated

that numerous concernswere expressed by resdents at the February 13 medting, induding
Issuespertaining to excessvetrash, noise, traffic flow problems, parking problems, and

%(...continued)
dreuit courtin 1995 found that under the covenant, the senior-asssted living fadilitiesrequired Committee
goprova. Because gppdlant had not previoudy sought that pproval, thetria court remanded the casein
order to give appdllant an opportunity to apply. Had approval been granted for both properties, the
present issue, at least as presented in this case, would not have arisen. When, however, the Committee
failed to approve of the use of 10433 Waterfow! Terrace, the present litigation commenced.
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concerns about whether Mr. Colandreaor hismother actually resided on the property B

Mr. Deetstedtified that Smilar concerns were advanced at the February 27
meeting. One resident spoke about the possibility of medical waste and the lack of
informetion concerningthestorage of suchwaste; whileanather commented upontheissue
of adult diapersand potential sewer problems. The Committee voted to gpprovethe
application for 10461 . . . and voted disapproval of the application for 10433. . . .

ThePantiff [the Association] produced asawitness, JanesMede, amember of
the Architectural Committee. . . . He described the February 13 meeting as follows:

“Therewereanumber of resdentsthere. ... Therewassome
emotion certanly. | would say ingenerd | foundit to bereasoned. There
werethegenerd complaintsagaing tragh, traffic, congestion, lightsshining
a people shomesfrom the property. Thet the generd feding wasthat
thiswas aresdential neighborhood and that two (2) homes were
disuptiveto that neighborhood. Thegenerd comments, asl recdl them,
werethat one (1) homewould bedright, two (2) homesweretoo many.”

Mr. Meale described the February 27 meeting, as follows:

“Thereweremore peoplea that medting, maybetwenty-five (25).
Therewasmorediscusson, much of it dong thesamelines. | bdieveit
was & this second meeting that theissue of medical waste and whether
therewas medical waste being discarded at the homes, was brought up.
| remember therewere severd medical peoplethere, who basicdly led
that discussion. Therewasthe same discussion of traffic congestion,
emergency vehides, feding of lack of maintenanceof theproperty during
snow stormswas brought up. Theambulance had to pull in acrossthe
street at one point.”

Mr. Med edated that he bdieved observationsof hisneighborswas* accurate.”
Hefound thelr information credible. He Sated that he voted for gpprova of the 10461
application and against the 10433 application. He explained his vote as follows:

*Thiswasimportant, we presume, because appellant was seeking goprova of a“home” industry
or business.
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“I'am. .. havebeeninvalved withworking with e derly my whole
career. ... | camein really believing that | would vote for two
goplications. | cameto believeligening to atestimony and dsolooking
at the higtory of the gpplication process, thefact that Mr. Colandreadid
not want to even gpply for an in-home business and then when he was
ordered to do so, ddlayedit . . .. | cameto the conclusion that two (2)
housesredly did overtax thenaighborhood. Theat inmy view thiswasone
(2) businesswithtwo (2) locations. It’ sadvertised that way, it’ s<till
advertisad that way and thet the house at 10461, the one | supported, has
along driveway, whichif properly used, could handleagood ded of the
traffic or thevidtorsand the daff. That the house on the corner [10433
Waeafowl Terrace], theonel voted againgt, ssemed to meto beon the
corner of amoderately busy dreet, in aparticularly congested areaand
that the obstructions on the street and to the neighbors and to the
community were serious at that point and there wasn't much way to
correct them because the driveway was smdl, one car length, rlatively
narrow and that two (2) houseswere overtaxing theinfrastructure of the
area of this particular neighborhood.”

ThisCourt findsthetestimony of Mr. Med e regarding the Committeg Sreasons
for denying the gpplication of 10433 particularly persuasve. This Court findsthet the
decison of the Architecturd Committeeto disgpprovethefacility at 10433 wasbased
upon concernsby theresdentsreating to trash, noise, parking, traffic, sawageand hedth.
These concernswere helghtened by aredization that Colandreahad been insengtiveto
hisneighborsinthe past and afurther redization that it wasunlikely that hewould attempt
to minimizeany negativeimpact thet would result in thefuturefrom abusiness operation
being conducted in aresdentid neighborhood. 1n sum, thedecison of the Committeewas
areasonable, good faith exercise of discretion, based upon legitimate concernsregarding
the impact of the facility upon the surrounding neighborhood.

INJUNCTIVE RELIEF

... Aninjunction will lieto enforce aredtrictive covenant with respect to the use
of the land conveyed, provided proper ground therefor exidts. . . . Furthermore, the
restrictive covenants provide for enforcement by means of injunctive relief. . . .

The Defendant [Colandreg] contendsthat the Plaintiffs[Association] are not
entittedtoinjunctiverdief becausethe Plantiff isunableto satisfy four criteriar (1) success
onthemerits, (2) theinjury suffered if theinjunctionisgranted islessthan the harm that
would result fromitsrefusd; (3) irreparableinjury, and (4) publicinterest. Maryland
Commission on Human Relations v. Downey [ Communications], 110 Md. App.
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493[, 678 A.2d 55 (1996)]; NCAAv. JohnsHopkins University, 301 Md. 574[, 483
A.2d 1272 (1984)]. Defendant’ semphasisonthesetwo casesismisplaced. They st
forthafour pronged test for theissuance of aninterlocutory injunction asdistinguished from
relief by means of a permanent injunction.

ThisCourt findsthat injunctiverelief isnecessary in theindant casein order to
maintaintheintegrity of arestrictive covenant, which wasenforced by the Plantiffsina
reasonable and fair manner. [ Some citations omitted. ]

Thetrid court then addressed the remaining counts of Colandreal scounterclam. In respect to
Colandred sFair Housing Act daims, thetrid court noted that: * Judge Sybert ruled [in case No. 93-CA-
21562 (seen.3 supra)] that the FHA did not relieve Colandreafrom complying with the requirements of
the covenants. ... Thus, [Colandrea §| clam under theFHA, isredtricted, asameatter of law, to events
that occurred after he submitted an application for approval to the Committee.”

Astogppdlant’ sfair housng argument beforethisCourt, hecontendsthat “ (2) the[ Assodiation’ ]
enforcement of the redtrictive covenant evinced certain Committeemembers discriminatory intent and
retdiation againgt Colandreafor providing housingtothedisabled.” Thetrid judgeinthepresentlitigetion
addressad those concarnsin hiswritten memorandum finding that therewasno “targeting.” In repect to
the events occurring since the 1995 case, the trial court, addressing the FHA allegations, stated:

Thereisno evidenceto esablish thet the Flaintiffs“targeted” senior asssted living fadilities

ingenerd, or Colandred sfacilitiesin particular, nor doesthe evidence suggest that the

Rantiffshaveexduded suchfadlitiesfromther community. Tothecontrary, thePantiffs

gpproved Colandred sgpplication a 10461 and three additiond facilities. Three out of

four such applications submitted by persons other than Colandreawere approved.

[Colandredl §] contention that the Plaintiffs have imposed arbitrary spacing requirements

issmply not supported by theevidence. Infact, correspondence between the Committee

and othersindicate a contrary intent. (Plaintiff’s exhibits 22, 23 and 24).

In a FHA claim based upon an alleged failure to make a reasonable

accommodation, [Colandrea] bears the burden of proving that the requested
accommodationis (1) reasonableand (2) necessary (3) to afford handicapped persons
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equal opportunity to use and enjoy housing. Bryant Woods Inn, Inc. v. Howard
County, 124 F.3d. 597 (4" Cir. 1997). .. .51

... PhyllisMadachy, Adminidrator of Howard County Officeof Aging, tetified
that there are presently sixty-three senior asssted housing facilitiesin Howard County,
thirty-two of which are located in Columbia. . . . The current vacancy rate is
approximately twenty-five percent. ThisCourt findsthet thegpprova of afaality a 10433
Waterfowl Terraceisnot necessary to afford disabled personsequa opportunitiesin
housng, in. . . light of the presence of afacility operated by Colandreanearby, and the
existence of adequate assisted living facilities located in Columbia and Howard County.
All of thetrid court’ sfindings discussed, supra, are supported by evidenceintherecord. Itisclear tha
thetrid court dso addressed gppdlant’ sSFHA damsrdating to the gpplicability of the covenant and its
gpplication in theinstant case, and determined that the Act’ s provisions had not been violated by the
Association’ s conduct following the circuit court’ s decision in the 1995 litigation. We agree.
Thetrid court then addressad Colandredl sdam that the denid of gpprova for 10433 Waterfowl
Teraceviolaed the public policy of the State. Thecourt discussad, & somelength, thetestimony of Gene
Helder, Assgant Director of Licensngand Certification Administration, of the Department of Hedlthand
Mentd Hygiene. Mr. Heider, testifying on behaf of gppellant, stated that it wasthe State’ spolicy to
promoate affordable and accessible housing for thed derly andto encourage aging in place,” described as
being ableto stay in the homethey have chosen astheir hedlth deteriorates. Headso testified astothe
public policy of the State, saying in relevant part:

Q. Couldyou describe. . . the policies of the State of Maryland, with repect to

®Thiscasg, initiated by Colandreaviahiscorporation, Bryant \WoodsInn, Inc., chalenged on
Federd Housng Act grounds Howard County’ srefusd to gpprove zoning for one of the subject properties
of theingant case s0 asto accommodate an asssted living fadility for up tofifteen resdents. Colandred's
clamswerergected by the United States Digtrict Court for Maryland and the United State' s Court of
Appeds (4th Cir.).

-7-



assisted living homes for elderly persons with disabilities?
A.Wédl, thepalicies. . . envisonsasystem of regulaion whereindividudsare
given ther choice of where that they want to live. Also, the policiesareto promotethe

affordableand accessble housing for thedderly. Also, to encourage the concept of aging
inplace. ... Thelr [Sic] some of the policies that we advocate.

A. My opinionis, thet therdief sought by theassodation iscontrary to the policies
of the State, in that prospective residents would be denied a choice of going into that
home, s0in affect, you would diminish the choices that people have for asssted living
facilities.

On re-cross-examination, Mr. Heidler testified:

Q. But, it'snot the public palicy of the State of Maryland, that some specific
address on agpedific dreet should bean asssted living fadility or not or how bigiit should
be, isit?

A. No, that’ snot theidea. Theideaisthat people have choicesasto wherethey
want to live.

Thecourt initidly noted thet thisissue had dreedy been resolved againgt Colandreain the 1995 litigation
when Judge Sybert had found the covenant at issue to be “facialy neutral.”

Moreover, thetrid court, intheingtant case, noting thelarge number of senior assisted-living
facilitiesin theareaand the high vacancy ratefor such units, independently found that “the Plaintiffs
conduct asit rel atesto the Colandreagpplication was reasonable and did not violate public policy of the
Saeof Maryland.” Additiondly, initsfashioning of injunctiverdief, thetrid court created aremedy thet
fully comported with the State s“ aging in place’ preferences, oneof theState! s“ public policy” concarns.

Thetrid court conduded by finding thet there had been no interference with gppdlant’ s contractud

relationships, that there had been no evidence presented showing any adverseimpact upon Colandrea s



“contractua relationsor how hewas damaged asaresult.” The court then enjoined appellant from
“admitting any new resdentsor filling any vacandes asthey may occur, a the senior asssedHiving faallity
... at 10433 Waterfowl Terrace. .. .”
RESOLUTION

Weshd| address, asnecessary, theissuesresolved by thetrid court. Weshdl notethe sandard
of review gpplicableinthiscase, then discussthelega natureof redtrictive covenantsingenerd, andthe
one at issuein particular. First, we address appellant’s FHA issues.

|. Fair Housing Act

In prior Case No. 93-CA-21562, The Columbia Association, Inc. v. Richard C. Colandrea
(Colandreal), the Circuit Court for Howard County rendered afinding againg thegppd lant in the case
at bar. Inrelevant part, that trial court stated in 1995:

TheHantiffs Complaint seeks an injunction ordering the Defendant to cease and desst

operation of the Senior Asssted Housing fadilitiesa 10461 and 10433 Waterfowl Terrace

[the identical properties at issue in the case sub judice] . . . .

Mr. Colandreaoperatesthe Bryant Woods | nn, Inc. out of two resdencesinthe

Villageof WildeLake. . .. The Rantiffsarguethet the operation of thesefadlitiesviolates

expresstermsof theredtrictive covenantsgoverning the properties, and contend that the

activitiesthereforerequire prior approva from the Wilde Lake Architectural Review

Committee.

... Moreover, the Defendant hasfiled a Counter-Claim which alegesthat the
actionsof the Plaintiff violatethe provisonsof the Fair Housing Act, 42 U.S.C. 8 3601,

et seq.

Having ruled that the Defendant’ s activities are subject to regulation under the
covenants, the Court shdl next congder the Defendant’ s Counter-Clam dleging violations
of theFar HousngAct. . .. Neverthdess the Courtisof the opinion that theWilde Lake
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covenant a issueisfacialy neutra. The covenant is gpplicable to the conduct of any

busnessactivity, indudtry, or professon, not merdy group homes. ... That god is onits

face, non-discriminatory, and it seems as though the Architecturd Review Committee

approval processis alegitimate way of addressing that concern.

Colandreagppeded that decison to the Court of Specid Appedls. Before that court heard the
goped, Colandreadismissad it. Accordingly, the prior decison thet the covenant was neutrd onitsface,
and that onitsfaceit was non-discriminatory and thet the Committeg sgpprova processisalegitimate
way of addressng theissue of discrimination under the FHA, wasafind decision on the meritson those
issuesthere presented and asto the FHA issuesresolvable at that time. Accordingly, to the extent we
addressFHA related issues, if wedo, it islimited to the Association’ sactions occurring after thefina
judgment in the prior case.

Additiondly, Colandrea, while Colandrea | was pending, filed aComplaint with the United States
Department of Hous ng and Urban Devel opment (HUD) againgt the sameappd leesinthe present case,
and others assarting violationsof theFair Housng Act. HUD investigated theclam and ultimatdly found
that “ reasonabl e cause does not exist to believe that a discriminatory housing practice has occurred.
Accordingly, the above-referenced complaint is hereby dismissed.”

In Janesv. Sate, 350 Md. 284, 711 A.2d 1319 (1998), we stated that:

Collaterd estoppd, or issue predusion, begen lifeand retainslifeasacommonlaw
doctrine. A common and well-established articulation of thedoctrineisthat “[w]henan

issueof fact or law isactudly litigated and determined by avdid and find judgment, and

the determination is essentia to the judgment, the determination is conclusvein a

subsequent action between the parties, whether on the same or adifferent claim.”

Murray International v. Graham, 315 Md. 543, 547, 555 A.2d 502, 504 (1989),

quoting from RESTATEMENT (SECOND) OF JUDGMENTS, 8§ 27 (1982). Thefunctions

of thisdoctrine, and the alied doctrineof resjudicata, areto avoid the expenseand

vexationof multiplelawsuits, conservejudicid resources, and fodter relianceonjudicid

action by minimizing the posshilitiesof inconastent decisons. Graham, supra, 315Md.
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at 547, 555 A .2d at 504, citing Montana v. United States, 440 U.S. 147, 153-54, 99
S. Ct. 970, 973-74,59 L. Ed. 2d 210, 217 (1979).

Id. at 295, 711 A.2d at 1324; see Ashev. Svenson, 397 U.S. 436, 443,90 S. Ct. 1189, 1194, 25 L.
Ed. 2d 469 (1970) (“[Collaterd estoppe] meanssmply that when anissue of ultimate fact has once been
determined by avaid and find judgment, thet issue cannot again be litigated between the same partiesin
any futurelawsuit.”); Gibson v. Sate, 328 Md. 687, 693, 616 A.2d 877, 830 (1992) (“The collaterd
estoppe doctrine operatesto apreclusve end, o that when an issue of ultimate fact has been determined
onceby avaidandfind judgment, that issue cannot belitigated again between thesamepartiesin afuture
action.”); Cousinsv. Sate, 277 Md. 383, 398, 354 A.2d 825, 834 (“Collaterd estoppe preventsthe
State from litigating a second time an issue of ultimate fact where there has already been afina
determination of that issuein theaccused’ sfavor.”), cert. denied, 429 U.S. 1027, 97 S. Ct. 652, 50 L.
Ed. 2d 631 (1976). In further distinguishing collatera estoppel, we have stated that:

ThisCourt hasrepestedly recognized thet thereisadistinction between the principlesof
resjudicataand collateral estoppel. Bankers & Shippersins. Co. of New York v.
Electro Enterprises, Inc., 287 Md. 641, 652, 415 A.2d 278, 284 (1980); Cook v.
Sate, 281 Md. 665, 668-69, 381 A.2d 671, 673 (1978); LeBrun v. Marcey, 199 Md.
223,226-27,86 A.2d 512, 514 (1952). Thisdistinction wasrecently expressed in MPC,
Inc. v. Kenny, 279 Md. 29, 32, 367 A.2d 486, 489 (1977), (quoting Serling v. Local
438, 207 Md. 132, 140-41, 113 A.2d 389, 393, cert. denied, 350 U.S. 875, 76 S. Ct.
119[, 100 L. Ed. 773] (1955)):

“*. .. If the second quit is between the same parties and is upon the same
cause of action, ajudgment in the earlier case on the meritsis an
absolutebar, not only asto dl matterswhichwerelitigatedintheearlier
case, but as to all matters which could have been litigated [res
judicata). If, inasecond suit between the same parties, even though the
cause of action is different, any determination of fact, which was
actually litigated in the first case, is conclusive in the second case
[collateral estoppel].’” (Citation omitted) (emphasis added).
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Thus, if aproceeding between partiesinvolvesthe same cause of action asa
previous proceeding between the same parties, the principle of resjudicatagppliesand dl
mattersactudly litigated or that could have beenlitigated are condlusivein the subsequent
proceeding. Alveyv. Alvey, 225 Md. 386, 390, 171 A.2d 92, 94 (1961); Shodgrass
v. Subbs, 192 Md. 287, 290-91, 64 A.2d 130, 132 (1949); Sate v. Brown, 64 Md.
199, 204, 1 A. 54,56 (1885). If aproceeding between parties does nat involve the same
cause of action asa previous proceeding between the same parties, the principle of
collaterd estoppe gpplies, and only thosefacts or issuesactudly litigated in the previous
action are conclusive in the subsequent proceeding. Bankers & Shippersins. Co. of
New York, 287 Md. at 652, 415 A.2d a 284; MPC, Inc., 279 Md. at 33, 367 A.2d at
489; Prescott v. Coppage, 266 Md. 562, 570-73, 296 A.2d 150, 154-55 (1972).
Whentheprincipleof collaterd estoppe applies, factsor issuesdecided in the previous
action are conclusive only if identical to facts or issues presented in the subsequent
proceeding. MPC, Inc., 279 Md. at 35, 367 A.2d at 490; see Washington
Suburban Sanitary Comm'n v. TKU Assocs., 281 Md. 1, 18-19, 376 A.2d 505,
514 (1977).

Mackall v. Zayre Corp., 293 Md. 221, 227-28, 443 A.2d 98, 101-02 (1982) (alteration in origind).
We stated in FWB Bank v. Richman, 354 Md. 472, 731 A.2d 916 (1999), that:

Thebascruleof dam preclusoninthiscontextisnot difficult: “A vdidandfind
persond judgment rendered in favor of the defendant bars another action by the plantiff
onthesameClam.” RESTATEMENT (SECOND) OF JUDGMENTS§ 19 (1982). Aswe
pointed out in delLeon v. Sear, 328 Md. 569, 580, 616 A.2d 380, 385 (1992), the
traditiond principle of resjudicata has three dements. “(1) the partiesin the present
litigetion should bethesameor in privity with the partiesto theearlier case; (2) the second
Uit mugt present the same cause of action or dam asthefirg; and (3) inthefirg quit, there
must havebeenavaidfina judgment onthemeritsby acourt of competent jurisdiction.”.

When an earlier court has actudly ruled on the matter sought to belitigatedina
second court, the“samecdam” andyssisusudly sraightforward. . . . Ithaslong been
established that ajudgment between the same partiesor tharr priviesupon thesame cause
of actioniscondudve* not only asto dl mattersthat have been decided inthe origind auit,
but asto dl matterswhich with propriety could havebeenlitigaedinthefirst suit.” Alvey
v. Alvey, 225 Md. 386, 390, 171 A.2d 92, 94 (1961); MPC, Inc. v. Kenny, 279 Md.
29, 32,367 A.2d 486, 488-89 (1977). Indealing with that issue, we have adopted the
“transactional” approach set forth in 8 24 of the RESTATEMENT (SECOND) OF
JUDGMENTS: “When avaid and find judgment rendered in an action extinguishesthe
plantiff’sdam pursuant to the rules of merger or ber ... thedaim extinguished indudes dl
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rightsof theplaintiff to remediesagaing the defendant with repect todl or any part of the

transaction, or seriesof connected transactions, out of whichtheactionarose” delLeon

v. Sear, supra, 328 Md. 569, 590, 616 A.2d 380, 390; Kent County Bd. of Educ.

v. Bilbrough, supra, 309 Md. 487, 498, 525 A.2d 232, 237-38. In deciding whether

afactua grouping congtitutesa“transaction,” the RESTATEMENT directsapragmatic

gpproach, “giving weight to such consderationsaswhether thefactsarerdated intime,

Space, originor motivation, whether they form aconvenient trid unit, and whether their

treatment asaunit conformsto the parties’ expectations or business understanding or

usage.” RESTATEMENT, supra, § 24(2).
Id. at 492-93, 731 A.2d at 927-28; see Gertz v. Anne Arunde County, 339 Md. 261, 269-70, 661
A.2d 1157, 1161 (1995) (“In deLeon, 328 Md. at 580, 616 A.2d at 385, this Court restated the
elements of the traditional principle of resjudicata” ).

Judge Wilner, then amember of the Court of Specid Appedls, inKleinv. Whitehead, 40 Md.
App. 1,12, 389 A.2d 374, 381, cert. denied, 283 Md. 734 (1978), described the doctrines known as
resjudicata, collateral estoppel, and collateral attack on judgments, saying: “ Thesethree doctrines,
though rdaed, are different; they goply in different circumstances and they prevent different things” He
defined resjudicata and collatera estoppel as branches of estoppel by judgment with resjudicata
being adirect estoppd and collatera estoppd “iswhat itsname saysitis” Id. a 13, 389 A.2d a 381.
After discussng therdative differences between the doctrines, thet court opined: “ For ether to goply, the
second action must be between the same partiesor thosein privity withthem.” Id. a 15, 389 A.2d a 383;
see also Murray Int’'l Freight Corp. v. Graham, 315 Md. 543, 552-53, 555 A.2d 502, 506-07
(1989) (Upon assartion by an employer that afreight hauler was not its employee despite aprevious
Commisson finding to the contrary, the Court of Appedals opined thet the collaterd estoppd doctrinedid
not goply basad partly uponits determination thet the party againgt whom estoppel was assarted could not

have appealed from the prior Commission decision.).
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Collaterd estoppd isconcerned with theissueimplications of the earlier litigation of adifferent
case, whileresjudicataisconcerned with thelegal consequencesof ajudgment entered earlierinthe
same cause. Burkett v. Sate, 98 Md. App. 459, 465, 633 A.2d 902, 905 (1993), cert. denied, 334
Md. 210, 638 A.2d 752 (1994). Thetwo doctrines are based upon thejudicid policy that thelosing
litigant deservesno rematch after adefeet fairly suffered, in adversarid proceedings, onissuesraised, or
that should have beenraised. Department of Human Resourcesv. Thompson, 103 Md. App. 175,
652 A.2d 1183 (1995).

“Collaterd,” for collaterd estoppe purposes, denotesthat theestopping influencecameinto the
caeinisuefrom some other outsde case, and in the context of asingle case, issue-preclusve operation
should actudly be called “direct estoppel.” Burkett v. Sate, 98 Md. App. at 466, 633 A.2d at 906.
Collaterd estoppd isnot concarned with thelegd conssquencesof ajudgment, but only with thefindings
of ultimate fact, when they can be discovered, that necessarily lay behind that judgment. 1d.

In Washington Suburban Sanitary Commission v. TKU Associates, 281 Md. 1, 18-19,
376 A.2d 505, 514 (1977), we gpproved afour-part test, which must be stisfied in order for the doctrine
of collateral estoppel to be applicable:

1. Wastheissuedecidedintheprior adjudicationidenticd with theonepresentedin
the action in question?

2. Was there a final judgment on the merits?

3. Wasthe party againg whom the pleaisassarted aparty or in privity with aparty
to the prior adjudication?

4. Wasthe party againg whom the pleais asserted given afair opportunity to be
heard on the issue?
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Seealso Potomac Design, Inc. v. Eurocal Trading, Inc., 839 F. Supp. 364 (D. Md. 1993) (when
issueof fact or law isactualy litigated and determined by avaid find judgment, and that determinationiis
essentia to thejudgment, the determinationiscondusivein alater action between theparties, whether the
sameor different dlamisasserted). Thus, for the doctrine of collaterd estoppel to gpply, the probable
fact-finding that undergirdsthejudgment usad to estop must bescrutinized to determineif theissuesraised
inthat proceedingwereactudly litigated, or factsnecessary to resolvethepertinent issueswereadjudicated
in that action. See Burkett, 98 Md. App. at 466, 633 A.2d at 906.

Under Maryland Law, therequirements of resjudicata or dam precluson are 1) that the parties
in the present litigation are the same or in privity with the partiesto the earlier dispute; 2) that theclam
presented in the current actionisidentica to the one determined inthe prior adjudication; and 3) thet there
was afinal judgment onthe merits. Bladesv. Woods, 338 Md. 475, 478-79, 659 A.2d 872, 873
(1995); Cicalav. Disability Review Bd., 288 Md. 254, 263, 418 A.2d 205, 211 (1980); Cook V.
Sate, 281 Md. 665, 668, 381 A.2d 671, 673, cert. denied, 439 U.S. 839, 99 S. Ct. 126, 58 L. Ed.
2d 136 (1978); Douglasv. First Sec. Fed. Sav. Bank, Inc., 101 Md. App. 170, 181, 643 A.2d 920,
926, cert. denied, 336 Md. 558, 649 A.2d 601 (1994); Major v. First Va. Bank, 97 Md. App. 520,
533-34,631 A.2d 127, 133(1993). Therefore, ajudgment between the samepartiesand their privies
isafind bar to any other suit upon the same cause of action and isconclugve, not only asto dl matters
decided in the original suit, but also as to matters that could have been litigated in the original
suit. Lockett v. West, 914 F. Supp. 1229 (D. Md. 1995); Potomac Design, Inc. v. Eurocal
Trading, Inc., 839 F. Supp. 364 (D. Md. 1993); Burkett, 98 Md. App. 459, 633 A.2d 902 (1993),

cert. denied, 334 Md. 210, 638 A.2d 752 (1994). To avoid the vagaries of res judicata’s
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preclusive effect, a party must assert all the legal theories he wishes to in hisinitial action,
because failure to do so does not deprive the ensuing judgment of its effect as res judicata.
Lockett, 914 F. Supp. at 1233. Ascan be seen, resjudicata looksto the fina judgment on the merits
edlier entered inthe same case or same cause and to the necessary legd consequences of that judgment.
Burkett, 98 Md. App. at 464, 633 A.2d at 905.

Inthe present cauise, the parties are the same partiesincluded in the 1995 circuit court case and
intheHUD proceeding.® Moreover, gppelant could have prosecuted hisprior appeal to conclusion but
dedlined to do 0. Thegpplicahility of the Fair Housing Act, and the question of whether the covenant a
ISue, itsprocedurd requirements, or itseffects, violated the Fair Housing Act, has been previoudy findly
litigated. Astothe spedificissue, issuepredusoncontrols Theissuewas presented in gppdlant’ s counter-
damintheprior case. Totheextent that gppdlant may arguetha not every nuancewas presented to the
court intheprior case, every nuance should have been presented under gppellant’ sthen Fair Housing Act
counter-clam. Thejudgment inthe prior case has collaterd estoppd effectson dl issuesthererased, or
that should have been raised.

While, upon our review of thelower court’ sdecigoninthecase a bar we percdveno eror inits
findings, we, because of the preclusive and resjudicata effect of the prior proceedings concerning
virtudly identical mattersand the same cause of action, shal not addressfurther gppe lant’ sfacid attack

on the covenantsthat congtitute his primary Fair Housng Act dlam. Moreover, weagreewith thetrid

®TheHUD proceeding doesnat, inand of itsdlf, forecloseaclaimant from seeking further relief
infedera or gatecourts. Weincludethemention of it in our opinion to stressthefact that gppelant has
hed multiple opportunitiesto litigatetheissue of hisrightsunder the Fair Housing Act vis-a-visthe covenant
In question, and has not prevailed.

-16-



court' sdispostion of Colandrea sFair Housing Act arguments asto the Association’ s conduct occurring
subsequent to the 1995 judgment.
[1. Permanent Injunction

We shall notethe standard of review applicablein thiscase, then discussthelega nature of

restrictive covenants in general, and the one at issue in particular.
a. Standard of Review

As we stated in Urban Ste Venture Il Limited Partnership v. Levering Associates
Limited Partnership, 340 Md. 223, 229-30, 665 A.2d 1062, 1065 (1995):

Both this Court and the Court of Specid Appeds, when reviewing acasetried
without ajury, mugt “review the case on bath thelaw and theevidence” Maryland Rule
8-131(c) (1995 Repl. Val.). The Court mugt “not sat asdethejudgment of thetrid court
ontheevidenceunlessclearly erroneous,” and must “ give dueregard to the opportunity
of thetria court to judgethe credibility of thewitnesses.” Id. In addition, we must
consder theevidenceinthelight most favorableto the prevailing party, eg., Geo. Bert.
Cropper, Inc. v. Wisterco, 284 Md. 601, 620, 399 A.2d 585[, 595] (1979), and
decide not whether thetrid judge scondusonsof fact were correct, but only whether they
were supported by apreponderance of theevidence. E.g., Sate Insurance Comm'r
v. Nat’'| Bureau, 248 Md. 292, 305, 236 A.2d 282[, 289] (1967).

Thetrid court ordinarily hasthediscretionto grant or deny arequest for injunctiverdief ingenerd
equity mattersof thetypehereinvolved and that decisonisreviewed by this Court under the“ abuse of
discretion” standard. State Dep't of Health & Mental Hygiene v. Baltimore County, 281 Md.
548, 554, 383 A.2d 51, 55 (1977); Maryland Commission on Human Relations v. Downey
Communications, Inc., 110 Md. App. 493, 521, 678 A.2d 55, 69 (1996); Teferi v. DuPont Plaza
Assocs., 77 Md. App. 566, 578, 551 A.2d 477, 483 (1989); Nationwide Mut. Ins. Co. v. Hart, 73

Md. App. 406, 410-11, 534 A.2d 999, 1001 (1988); Holiday Universal Club, Inc. v. Montgomery
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County, 67 Md. App. 568, 576, 508 A.2d 991, 995, cert. denied, 307 Md. 260, 513 A.2d 314
(1986), appeal dismissed, 479 U.S. 1049, 107 S. Ct. 920, 93 L. Ed. 2d 973 (1987); Seci, Inc. v.
Chafitz, Inc., 63 Md. App. 719, 725, 493 A.2d 1100, 1103 (1985); Anne Arundel County V.
Governor, 45 Md. App. 435, 455, 413 A.2d 281, 290-91 (1980). Aninjunctionis“awrit framed
according to the circumstances of the case commanding an act which the court regards asessentia to
justice, or restraining an act which it esteems contrary to equity and good conscience.” Downey
Communications, 110Md. App. at 515,678 A.2d a 66. Injunctiverdief isrdief “prohibiting someone
from doing some specified act or commanding someoneto undo somewrong or injury . . . [glenerdly, it
isapreventive and protective remedy, aimed at future acts, and it is not intended to redress past
wrongs.” Carroll County Ethics Comm' nv. Lennon, 119 Md. App. 49, 58, 703 A.2d 1338, 1342-
43 (1998). (Alterationin original.)

In Downey Communications, the Court of Special Appeals, citing our case of National
Collegiate Athletic Association v. Johns Hopkins University, 301 Md. 574, 580, 483 A.2d
1272, 1275 (1984), stated:

A pamanent injunction i, asitsnameindicates “aninjunctionfind or permanent

inits nature granted after adetermination of the meritsof theaction.” Md. Rule BB70d.

But apermanent injunctionisnot “ permanent” inthe sensethat it must invariably last

indefinitely. Rather, it “isone granted by the judgment which finally disposes of the

injunctionsuit.” Thedifference between aninterlocutory injunction and a permanent
injunction turnson “whether there hasbeen adetermination onthemeritsof thedam. If

that determination has been made, then the injunction may be final; if not, it is

interlocutory.” [Citation omitted.]

Downey Communications, 110 Md. App. at 517, 678 A.2d at 67. Inthe caseat bar, adecision has

been madeonthemerits. Theinjunction ordered by thetria court was, therefore, apermanent injunction.
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The requirements for the imposition of an interlocutory injunction do not apply.’

Generdly, covenants affecting property are, even when running with theland, nonetheless
contractud innature. A suit to enforcethemisinthenature of specific parformance. Wehave dated that
“Iw]here spedific performanceis proper, equity may accomplish the sameresuit permanently or temporarily
by the use of injunction.” Lissauv. Smith, 215 Md. 538, 548, 138 A.2d 381, 387 (1958) (citing Snith
v. Myers, 130 Md. 64, 99 A. 938 (1917)).

Maryland courts have hdd that injunctive relief isentirdy gppropriate for violations of private
covenants. Kirkleyv. Saipdt, 212 Md. 127, 128 A.2d 430 (1957); Mikolasko v. Schovee, 124 Md.
App. 66, 88, 720 A.2d 1214, 1224 (1998), aff d, 356 Md. 93, 737 A.2d 578 (1999); Souza v.
Columbia Park and Recreation Association, Inc., 70 Md. App. 655, 657, 522 A.2d 1376, 1377-
78, cert. denied, 310 Md. 130, 527 A.2d 51 (1987). However, aswehavesaid, “refusa [to approve]
would haveto be areasonable determination made in good faith, and not high-handed, whimsical or
captious in manner.” Kirkley, 212 Md. at 133, 128 A.2d at 434.

Wehave held that the doctrine of comparative hardshipisavallablewhen consdering injunctive
relief in actionsinvolving private covenants. Beansv. McMullen, 265 Md. 585, 617, 291 A.2d 37, 53

(1972); Dundalk Holding Co. v. Easter, 215 Md. 549, 137 A.2d 667, cert. denied, 358 U.S. 821,

’ Accordingly, theessentid reguirements necessary for theissuance of aninterlocutory injunction
arenot rdevant. Therequirementsfor theissuance of apermanent injunction to enforce contract, i.e, rights
under covenants, are based primarily on contract law except as modified by our cases. One of the
dementsthat may be conddered isthe doctrine of comparativehardship. Aninnocent mistiakeonthe part
of the party in breach of the covenant can be congdered inthat andyss. See Urban Ste, 340 Md. 223,
665 A.2d 1062, Chevy Chase Village v. Jaggers, 261 Md. 309, 320, 275 A.2d 167, 173 (1971).
No issue of innocent mistake exists in the case sub judice.
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79S.Ct. 34,3 L. Ed. 2d 62, reh. denied, 358 U.S. 901, 79 S. Ct. 219, 3L. Ed. 2d 151 (1958). We
described the doctrine of comparative hardship in Chevy Chase Village v. Jaggers, 261 Md. 309,
275 A.2d 167 (1971), in which we stated:

Thefind argument the doctor mekesisthat if he must return to hisformer home
or remove his office to comply with the covenants, he will suffer great hardship and
Inconveniencewhen hehasonly caused negligibleharmto hisneighbors. Heinvokesthe
equitable doctrine of comparative hardship to avoid thisresult. That doctrine hasbeen
explained with forceful clarity by Chief Judge Hammond for the Court in Dundalk
Holding Co. v. Easter, 215 Md. 549, 555-57, 137 A.2d 667, [670-71,] cert.
denied, 358U.S. 821, [79S. Ct. 34, 3 L. Ed. 2d 62,] rehearing denied, 358 U.S. 901],
79S. Ct. 219, 3L. Ed. 2d 151] (1958), which wasrecently reaffirmed in Grant v.
Katson, 261 Md. 112, 274 A.2d 88 (1971). It [the doctrine of comparative hardship]
bascdly providesthat acourt may declinetoissue aninjunction where the hardship and
inconveniencewhich would result from theinjunction isgrestly disproportionateto the
harmto beremedied. Innocent mistake on the part of the party to beenjoinedisafactor
to becongderedinapplying thedoctrine. Overlooking thefact that the doctor, thougha
medi ate purchaser whose deed only made referenceto theregtrictive covenantsin his
predecessor’ s deed, should have been aware of thelimitson the use of hisproperty, we
do not think he can invoke the doctrine by characterizing the potentia harm that might
resulttohisneighbors homesascomparaively negligible. Tharinterestinpresarvingthe
resdentid integrity of their community issmply not outweighed by hisdesreto moveto
another fashionableand exdusively resdentid area. Withthefactsbeforeusinthiscase,
had thetrid judge declined toissue the injunction because of comparative hardship, we
would not have hesitated to overrule him for adear abuse of discretion. Asheonly went
s far asto find thet there had been achangein the neighborhood cgpable of vitiaing the
restrictive covenants, we base our reversal onthisfact. On remand wedirect that the
aopdlessbeenjoined fromusng their property in Chevy Chase Villagefor the practice of
medicine unless they actually reside on the premises.

ld. at 320-21, 275 A.2d at 173.

In Grubb v. Guilford Association, Inc., 228 Md. 135, 178 A.2d 886 (1962), suit was
brought by Guilford Association, Inc., against Mr. Grubb, an actively practicing doctor, to enforcea
redtrictive covenant that would prevent him from using hisresdence as hisregular and main office. Mr.

Grubb contended that the doctrine of comparative hardship applied. This Court stated:
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We think Dr. Grubb’s actual knowledge of the covenant before he bought, his
unwarranted assumptionsasto theintent of the Association, hisfalureether toobtaina
written waiver of theredriction or to requirethe Association officidsto spd| out in detall
how far they proposed to unbend, and the substantia interest of the Association in
maintaining itsproperty rights protected by the covenant, leave no room for the gpplication
of the doctrine of comparative hardship, which the gppedllant urgesshould be applied to
protect him. Cf. Easter v. Dundalk Holding Co., 199 Md. 303, 305, [86 A.2d 404
, 405 (1952)] and Dundalk Holding Co. v. Easter, 215 Md. 549, 555-556, [137
A.2d 667, 670-71 (1958)].

Id. at 140, 178 A.2d at 888.

InLiuv. Dunnigan, 25 Md. App. 178, 333 A.2d 338 (1975), suit was brought to enforcea
restrictive covenant, which would enjoin the gppel lant from using apart of hisresdenceasadoctor's
office. Appdlant apped ed from adecreegranting aninjunction that enforced the redtrictive covenant and
raisad the doctrine of comparative hardship. He contended that theinjunction should not have been granted
because, if hewas prevented from practicing medicinein hishome, hewould suffer great hardship
compared to only negligible harm caused to appellees. The Court of Special Appeals stated:

We condudethat the doctrine has no gpplicationto the casea bar. HereDr. Liu
testified that he had spent approximately $15,000 to establish hisoffice. $6,000 of that

total wasexpended prior to June 1973 which wasthefirgt time he admitted being aware

that gppdleeswere opposadto hishomepractice. After being soinformed, Dr. Liu pent

an additiona $9,000 on hisofficegpparently without regard for the possiblelegd vaidity

of appellees position. Thegppellees substantia interest in preserving theresidentia

Integrity of their community isnot outweighed by gppdlants desreto esablishapractice

in his home.

Id. at 193-94, 333 A.2d at 346.
Private Covenants

Thevdidity of properly crested redtrictive covenantsiswell established in Maryland. We Sated

in Seuart Transportation Company v. Ashe, 269 Md. 74, 304 A.2d 788 (1973):
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[O]neowningatract of land. . . may vaidly impose upon the part granted restrictions
upon the usethereof for the benefit of the part retained, and upon the part retained for the
benfit of the part granted, or upon both for the benefit of both; thet, wherethe covenants
... arenot expressly for or on behalf of the grantor, his heirs and assigns, they are
persond and will not runwith theland, but thet, if in such acaseit gopearsthat it wasthe
intention of thegrantorsthat theredtrictionswere part of auniform genera schemeor plan
of development and usewhich should affect theland granted and theland retained dlike,
they may be enforced in equity . . . .
Id. at 88, 304 A.2d at 796-97, quoting McKenrick v. Savings Bank of Baltimore, 174 Md. 118,
128, 197 A. 580, 584-85 (1938). In Jones V. Northwest Real Estate Company, 149 Md. 271,

280-81, 131 A. 446, 450 (1925), we stated:
[W]eaeherededing with an origind grantor, who sill ownsacongderable part of the
land, andtheassgneesof anorigind purchasar, and, asthe deed spedificaly Satesthat the
covenantsareto bind “the grantees, their heirsand assigns,” therewould seemtobeno
guestion, under the authorities, of the grantor’ s right to enforce the covenants. . . .
The Court of Specid Appeds, smilarly, sated in Markey v. Wolf, 92 Md. App. 137, 149, 607 A.2d
82, 88 (1992), that:
Itis, therefore, necessary to construe the meaning of the pertinent provisions of the
covenantsin order to determine: (1) wht, if any, conditionsexist affecting thedeclarant’s
reservation of plan goprovd; and (2) whether thefacts contained inthe respective afidavits
of appellants are sufficient to foreclose summary judgment.
For amore complete review of the Maryland law with respect to covenants and uniform plans of
development, see Steuart Transportation, 269 Md. 74, 304 A.2d 788, and cases therein cited.
In Seuart Transportation, 269 Md. at 88-91, 304 A.2d at 797-98, we said, quoting in part
from McKenrick v. Savings Bank of Baltimore, 174 Md. 118, 126, 197 A. 580, 584 (1938), “that
recordation of adeed subjecting land to restrictions afforded congtructivenctice. . . sufficient to charge

such personswith ligbility in repect to theredtrictive covenants.” Quoting from Turner v. Brocato, 206
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Md. 336, 346, 111 A. 2d 855, 861 (1955), we commented in Seuart Transportation that “[t]he
decisonsof thisCourt havel ong recognized thet equity, under gppropriatefacts, will enforcewhet varioudy
has been cdled rediproca negative easements, implied equitable reciprocd servitudesor merdy equities
attached to land.” 1d. at 91, 304 A.2d at 798.
In Belleview Construction Company v. Rugby Hall Community Association, 321 Md.
152, 156-58, 582 A.2d 493, 495-96 (1990), we said in relevant part:
Theorigind and extended covenantsare covenantsrunning with theland. . . .
They are, by their terms, enforceable by the devel oper, the association, or any lot owner.
The covenantswere clearly established aspart of agenerd plan of development for this
community. . . .
In construing covenants, “itisacardind principle. . . that the court should be
governed by theintention of the partiesasit gppearsor isimplied from theinstrument
itself.” ... Thisprincipleis consistent with the general law of contracts. . . .
The courtsseemto have generdly recognized thet thereisno public policy againgt a
fair and reasonable construction, in the light of surrounding circumstances, of
restrictionsdesigned, in general, to accomplish the samebeneficial purposesas
zoning. [Alteration in original.] [Citations omitted.]
Becausethefacid validity of the covenant at issueinthe caseat bar isnot chalenged, except on
Fair Housing Act grounds that have already been addressed, we do not have to construe the
reasonablenessof theredtrictiona issueinthiscase. Wehavenoted thegenerd standard for construing

such covenantsin our cases, most recently in Belleview, supra.®

8 SeeMarkey, 92 Md. App. 137, 607 A.2d 82, acasein which the Court of Specid Appeds
gavean extendve higory of this Court’ strestment of amilar redtrictive covenantsin Maryland, sayingin
part:

A laer case, gpparently recognizing the reasonableness modification of the drict
(continued...)
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The powersgiven to, and the functions of, the Committeein the case sub judice, gppear to be
asintended by the original declarants. Moreover, they appear to be reasonable. In any event, the
covenant is not challenged on its face, except as we have heretofore stated.

[11. Decision of Committee

Inrespect towhether the Committee actionswerereasonable, wesadinoneof our redivey early
cases, Kirkley v. Seipelt, 212 Md 127, 133, 128 A.2d 430, 434 (1956), in reference to covenants
regulating the manner and design of structures, that

[t]helanguageusadinthe covenants. .. makesplainthedesreto regulatethe condruction

of thedwd lingsin such amanner asto creste an attractive and desrable neighborhood.

We think the parties had aright voluntarily to make thiskind of contract between
themsdves, and the covenant does nat createany interference with the fee of the property

8(...continued)
condruction rule, isthe often-cited case of Turner v. Brocato, 206 Md. 336, 111 A.2d
855 (1955). Inthat case, the Court sad: “Thisrule of congtruction [that doubt must be
resolved infavor of thedienghility of land] bows awaysto the more fundamenta rule thet
wherever possible effect will be given to an ascertained intention of the parties” 1d. a
352,111 A.2d 855. . ..

...[T]heCourt of Appedls. . . recognized the“modern” or “reasonable’ rule
once again in its most recent case of Belleview Construction Co. v. Rugby Hall
Community Association, 321 Md. 152, 582 A.2d 493 (1990). The Court stated that
itwasa"“cardind principle’ that theintentions of the parties gppearing from, or implied
by, theinstrument controlswhen covenantsare construed and that that language should
be considered dong with the objects of the parties and the other “ circumstances and
conditions affecting the partiesand the property.” 1d. a 157, 582 A.2d 493. The Court
further sad that: “Therule of grict construction should not beemployed. . . to defest a
restrictive covenant that is clear on itsface, or is clear when considered in light of
the surrounding circumstances.” Id. at 158, 582 A.2d 493 (emphasis added).

Id. at 154-56, 607 A.2d at 90-92 (alterations in original) (some citations omitted) (footnote omitted).
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that would requireit to be stricken down asagaing public policy. It doesnot prevent the

owner from conveying the property or impose any unlawful restraint of trade, but affects

only itsmethod of use. Wehold that any refusd to gpprovethe externd desgn or location

...would haveto be based upon areason that bears some rdation to the other buildings

or the general plan of development; and this refusal would have to be areasonable

determination madein good faith, and not high-handed, whimsical or captiousin manner.

Thetrid judgeintheingant caserdied inlarge part on the testimony of James Mede, amember
of the Committee, which wehave repeated, supra, in addressing the issue of whether the Committeg' s
decisonwasreasonable.’ Thecourt credited Mr. Medl€ stesimony aswehaveindicated previoudy. The
trid court noted that Mr. Medl e had believed theobservations of hisneighbors; that Mr. Medefound ther
information credible.

Thetrid court found Mr. Medl€ stestimony, that we have heretofore set out, to be*” particularly
persuasive,” finding that the decison of the Committee had been based ontrash, noise, parking, treffic,
sawageand hedth concarns It determined that “ [i]Jn sum, thedecision of the Committeewasareasonable,
good faith exercise of discretion, based upon legitimate concernsregarding theimpact of thefacility upon
the surrounding neighborhood.”

We perceiveno error inthetria court’ sfindings asto reasonableness and itsissuance of an

Injunction to enforce the restrictive covenant.

JUDGMENT AFFIRMED; COSTSTO
BE PAID BY APPELLANT.

°Apparently, the proceedings before the Committeewere not recorded. If they were, wewere not
directed to thelocation of any such recordsin the Extract or their placeintherecord. Mr. Mede, inhis
testimony beforethetrid court rlied, & least in part, on the notes hetook during the two sessons before
the Committee.
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