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This is an appeal from an order of the Grcuit

Court for

Prince CGeorge's County affirm ng decisions of the County Counci

for Prince George's County, sitting as the District Counci

(Council), that, in separately enacted ordi nances, approved two

rezoning applications — A-9900 and A-9901. Si x questions are

presented on

jurisdictional

this appeal, the first of which is a

guestion. W restate (and rearrange the

t hese questions as foll ows:

VI .

Did the circuit court err in entertaining
t he appeal of the Council's approval of
rezoni ng application A-99007?

Did the circuit court err in determning
that the Council sufficiently articul ated
its findings of fact and concl usions of
| aw?

Did the circuit court err in determning
that the Council's approvals of the
rezoni ng applications were supported by
substanti al evidence?

Did the circuit court err in denying
appellants' notion to supplenent the
record with a transcript of the oral
argunent before the Council?

Did the circuit court err in determning
that the Council was not required to
remand the case for failure of the
admnistrative file to contain certain
docunent s?

Did the circuit court err in determning
that the Council was not required to
remand the case upon the anmendnent of
rezoni ng application A-99007?

t hr eshol d

order of)
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FACTS

This case involves two separate rezoning applications, which
the Council wultimtely approved through enactnent of separate
zoni ng ordi nances. In Cctober 1993, appellee Northpeak-Racetrack
Limted Partnership (Northpeak) filed two applications to rezone
certain parcels of land situated northwest of Bowi e, Maryland in
Prince George's County, in furtherance of its plan to build a
t owmnhouse devel opnent and retail center in the area. By the first
rezoni ng application (A-9900), Northpeak requested that two parcels
of land be rezoned from RRR (Rural-Residential) and R-A (Rural -
Agricultural) zoning to R S (Residential - Suburban) zoning. These
two parcels —the northern parcel and the southern parcel —are
separated by Route 197 and total approximately 95.84 acres. By the
second rezoning application (A-9901), appellee Northpeak requested
that four acres of land | ocated adjacent to the southern parcel be
rezoned fromRR zoning to L-A-C (Local Activity Center) zoning for
a retail center. The subject property is located wthin the
approved Bow e-Collington-Mtchellville and Vicinity Master Plan
(master plan). Appel I ants oppose each of Northpeak's rezoning
applications. Appellants are Charles F. Col ao, Al exander Senecal,
Nancy Engel man, and the Berwyn Rod & Gun C ub, Inc.

Nort hpeak asserts that its rezoning requests are in conformty
with the recommendations of the master plan. The applications

recite that the master plan recommends that R-A zoning be retained
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for the northern parcel and that the southern parcel be rezoned to
R-S zoning for developnment at a density of 1.6 to 2.6 dwelling
units per acre. Northpeak desired to rezone the northern parcel to
the RS zone, and then —rather than devel op the northern parcel —
transfer the dwelling unit per-acre density from the northern
parcel to the southern parcel, thereby increasing the maxi num
nunber of units in the southern parcel as set forth in the master
plan. |In exchange for this density transfer, Northpeak offered the
undevel oped and newly rezoned RS northern parcel for use as a
par k. According to Northpeak, this parkland dedication is
consistent with the master plan's suggestion that a thirty-acre
park be located in the vicinity of the northern parcel, and that
the density transfer is consistent wwth the master plan's goal for
i ncreasi ng housi ng opportunities in the area.

Nor t hpeak al so proposed a conveni ence center for the four-acre
parcel that would span 15,000 to 25,000 square feet of gross floor
ar ea. This, according to Northpeak, is consistent with the
recommendati ons of the nmaster plan (which suggests that a devel oper
could submt a rezoning application to construct a convenience
center occupying a nmaxi mum of 15,6000 square feet of gross floor
area). Northpeak's nmarket study purportedly justifies the floor
area increase.

Under the Prince George's County Code, the RS zone and the L-

A- C zone are "Conprehensi ve Design Zones." See PRINCE GEORGE' S COUNTY
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Cooe 88 27-179 to 27-198 (1991). Accordingly, Northpeak's rezoning
appl i cations are consi dered conprehensive design zone applications.
As a result, many different public offices in Prince George's
County held hearings, reviewed each rezoning application, and
i ssued reconmmendations thereon.! The Bowie City Council, after a
series of public hearings, issued a letter dated March 1, 1994 to
John W Rnhoads, the chairman of the Prince George's County Pl anni ng
Board, reflecting the Bowie City Council's recommendations.? The
letter stated that the Bowwe City Council voted to reconmend that
A- 9900 be deni ed because the northern parcel was included in the R
S rezoning request. According to the letter, however, the Bow e
City Council voted to approve A-9900 for RS rezoning of the
southern tract at a density of 1.6 to 2.6 units per acre, subject

to five conditions, provided that the northern parcel was excl uded

! For a good discussion of the adm nistrative procedure
pertaining to the process of conprehensive design zone application
approval in Prince George's County, see Coscan v. M. -Nationa
Capital, 87 Mi. App. 602, 608-09, cert. denied, 324 Ml. 324 (1991);
Rodriguez v. Prince George's County, 79 MI. App. 537, cert. deni ed,
317 Md. 641 (1989); Floyd v. County Council of Prince Ceorge's
County, 55 M. App. 246 (1983). Conpr ehensi ve design zones are
also referred to as "floating zones." Floyd, 55 Md. App. at 257.

2 Prior to the issuance of this letter, the Gty Manager of
Bowi e issued three nenoranda (dated January 14, 1994, February 11,
1994, and February 25, 1994) to the Cty Council of Bowe. 1In the
January nenorandum the Gty Manager set forth his recomendati ons
regardi ng A-9900 and A-9901. The City Manager's position was
essentially adopted by the Gty Council. In the February 11
menor andum 1ssued as a result of several areas of concern raised
by the Cty Council, the Cty Manager reiterated his origina
position, with sonme added considerations. The parties refer to
t hese nenoranda as the Bowi e Staff Reports.
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fromthe RS rezoning request. Wth respect to A-9901, the Bow e
City Council reconmmended that the L-A-C rezoning be granted subject
to a 15,000 square foot limtation, with residential density
permtted as set forth in the nmaster plan.

The Technical Staff of the Maryl and-National Capital Park and
Pl anni ng Conm ssion (MNCPPC) issued a report dated February 1, 1994
to the Prince George's County Planning Board of the MNCPPC and to
t he Council, recomending approval of the rezoning and of the
dwelling unit density transfer fromthe northern to the southern
parcel for a maxi mum 200 dwelling units. The Technical Staff's
approval of A-9900 was subject to eleven conditions dealing with
such matters as traffic and environnental issues. The Techni cal
Staff al so recommended approval of A-9901 for 15,000 square feet of
retail use on two acres and residential use on the remaining two
acres with a maxi mum of twenty dwelling units. |In addition, the
Prince George's County Planning Board of the MNCPPC conducted a
hearing on March 10, 1994 and issued two resolutions (one for A-
9900 and one for A-9901) four days later, recommending to the
Counci | approval of the applications based on the Technical Staff's
anal ysi s.

The Zoning Hearing Exam ner (ZHE) of Prince George's County
conducted hearings on March 2, 17, and 21, 1994. On March 29
1994, the ZHE issued a witten decision regarding applications A
9900 and A-9901. Therein, wth respect to A-9900, the ZHE

recommended to the Council denial of the northern parcel rezoning
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request and approval of RS rezoning for the southern parcel (wth
a dwelling unit density of 1.6 to 2.6 per acre), without a dwelling
unit density transfer. Wth respect to A-9901, the ZHE recommended
approval of L-A-C rezoning for the four-acre parcel with 15,000
square feet of comrercial floor space and with sixteen to twenty-
four units of residential use. Oher facts pertaining to the ZHE
hearing and decision will be explained nore fully bel ow.

The Council conducted oral argument on May 18, 1994. On June
22, 1994, the Council issued notices that it had enacted a series
of zoning ordi nances di sposing of Nor t hpeak' s rezoning
applications. In the ordinances pertaining to A-9900, the Counci
adopted the recommendations of the ZHE, subject to various
conditions and considerations regarding issues of traffic,
envi ronnment, and topography. Simlarly, in separately enacted
ordi nances pertaining to A-9901, the Council adopted the ZHE s
recommendati ons, subject to certain conditions concerning, anong
ot her things, safety and transportation.

In response to the Council's approvals, appellants filed a
Petition for Review on July 22, 1994 with the circuit court. Bel ow
the caption, in the text of the petition, the petition requests
judicial review of the Council's approval of application A-9901.
Appel  ants' petition, however, does not state that appellants are
al so appealing fromthe Council's rezoning approval of A-9900, nor

does it refer to that rezoning approval. Appellants assert that
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they intended to appeal fromthe approval of A-9901 and A-9900 but,
because of a clerical error, they inadvertently failed to refer to
A-9900.

On August 1, 1994, in response to appellants' petition for
judicial review, the Council issued a "Notice of Filing of Petition
for Judicial Review' to all parties to the proceedi ng pursuant to
MARYLAND RULE 7-202(d). This notice announced that appellants had
filed a petition for judicial review of the Council's approval of
application A-9901, and that any party wshing to oppose the
petition nmust file a response within thirty days after the date of
the mailing of the notice. No nention is made of A-9900.

On Cctober 18, 1994, nearly ninety days after the filing of
the petition for judicial review, appellants filed with the circuit
court a "Mdtion to Correct Petition and Record" (notion to correct)
to anmend the petition to reflect that appellants were also
appealing fromthe approval of A-9900. Therein, appellants argued
that the failure to refer to A-9900 was a clerical error, that they
fully intended to appeal from the approval of A-9900, and that
appel | ees suffered no prejudice fromappellants' clerical error.

Also on OCctober 18, 1994, appellants filed a "Mtion to
I ncl ude Transcript in the Record and Petition to Show Cause"
(transcript notion). Therein, appellants argued that, during the
May 18, 1994 oral argunent, the Council commtted procedural errors

and the Chairman of the Council exhibited personal bias against
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appel l ants' counsel (discussed below), which resulted in an unfair
hearing in violation of due process. Appel l ants, therefore,
requested that the circuit court order the transcript fromthe My
18, 1994 oral argunent included in the record so that the circuit
court could fully consider the issues regarding the Council's
al l eged inproper actions. |In the alternative, appellants requested
a show cause order to have the appeal s remanded to the Council for
inclusion of the transcripts in the record.?

On Decenber 23, 1994, the circuit court conducted a hearing on
t hese noti ons. The circuit court, from the bench, granted the
notion to correct, but denied the transcript notion. Wth respect
to the notion to correct, comenting that it was a "very close

issue,” the circuit court determned that the failure to refer to
A-9900 resulted froma clerical mstake, that there was substanti al
conpliance with the rules, and that no prejudice to appellees
resulted. Wth respect to the transcript notion, the circuit court
ruled that its task was to review the evidence before the Counci

—not to review the transcript of the oral argument. Thus, the
circuit court concluded that the all eged bias and prejudi ce agai nst

appellants were collateral to the substantive issue of the

propriety of the Council's rezoning approvals.

3 In this Court, appellees filed a Mdtion to Strike in
response to appellants' inclusion in their brief of docunents that
are not in the record, but that allegedly substantiate the
al l egations of personal bias and prejudice. W shall dispose of
this notion bel ow.
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On April 12, 1995, the circuit court heard oral argunent on
appel l ants' petition for review. Follow ng argunent, the circuit
court issued its ruling fromthe bench, affirm ng the decisions of
the Council. 1In so doing, the circuit court ruled that there was
substanti al evidence to support each rezoni ng deci sion.

Thereafter, appellants filed a tinely appeal with this Court

chal  enging the judgnent of the circuit court.

DI SCUSSI ON

As a threshold matter, appellees contend that the circuit
court was without authority to review the Council's approval of A-
9900 because of appellants' alleged failure to file a tinely
petition for review of A-9900 in conpliance with MwRYLAND RULE 7-
203(a). In order to determ ne whether appellees are correct, we
must exam ne the Maryland rul es governing circuit court review of

adm ni strati ve deci sions.*

4 Prelimnarily, we wi sh to di spel appel | ant s’
m sunderstanding that this Court has already "rejected this
argument.” In their reply brief, appellants correctly point out

that appell ees raised the issue of |lack of authority over A-9900 in
appell ees’ Mdtion to Dismss the instant appeal filed with this
Court. On behalf of the panel that ruled on that notion, Chief
Judge W/ ner denied appellees' notion to dismss, endorsing the
notion as follows: "Denied by panel. Even if circuit court erred,
this Court has jurisdiction to entertain the appeal." Thus, by
denying the notion to dismss, this Court nerely ruled that it had
jurisdiction to consider whether the circuit court had authority to
entertain the appeal fromthe approval of A-9900. CQur denial of

(continued. . .)
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A

"The rules in this Chapter [ MMRYLAND RUWLE 7-201 to 7-210 (1996)]
govern actions for judicial review of an order or action of an
adm ni strative agency, where judicial review is authorized by
statute."® MARYLAND RULE 7-201(a) (1996) (enphasis added). An
"adm ni strative agency" includes a "unit of . . . a political
subdi vision of the State." 1d. at 7-201(b). Rule 7-203 governs
the tinme for which a petition for judicial review of an agency
decision must be filed in circuit court. That rule provides:

Except as otherwi se provided in this Rule
or by statute, a petition for judicial review
shall be filed within 30 days after the |atest

of :

(1) the date of the order or action of
whi ch review is sought;

(2) the date the adm nistrative agency
sent notice of the order or action to the
petitioner, if notice was required by law to
be sent to the petitioner; or

(3) the date the petitioner received
notice of the agency's order or action, if
notice was required by law to be received by
t he petitioner.
This rule is derived fromformer Rule B4. See notes foll ow ng M.

RuLE 7-203 (1996). See al so ONE HUNDRED TWENTY- SECOND REPORT OF THE

4(C...continued)
the nmotion to dismss, therefore, cannot be construed as a
determ nation of this issue.

5 Judicial review of the Council's decisions approving
Nort hpeak's rezoning applications is authorized under M. ANN. CoDe
art. 28, 8 8-106(e) (1995).
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STANDI NG COwW TTEE ON RULES OF PRACTI CE & PROCEDURE, Vol . 19, |ssue 26 of
Md. Reg. 2278 (Dec. 23, 1992). Former Rule B4.a. provided that
"[a]n order for appeal shall be filed within thirty days fromthe
date of the action appealed from. . . ." M. RWE B4.a. (1993).
In addition, subsections b through e of that rule contained
provi sions for extending or reducing the tine for filing an appeal
froman adm nistrative decision. 1d. at B4.b.-e. Significantly,
former Rule B5 provided:
| f the appellant shall fail to file his

order for appeal within the time prescribed by
Rule B4 (Time for Filing) or any order issued

pursuant thereto . . . the court shall dismss
the appeal unless cause to the contrary be
shown.

(Enphasi s added).

On March 30, 1993, Rules Bl to B13 were rescinded effective
July 1, 1993. M. RWE Bl to B13 (1994). Rule 7-203, as presently
codified, first appeared in the 1994 version of the MMRYLAND RULES.
Nei ther the "cause" aspect of Rule B5, nor the provisions for
extending or shortening tinme, survived the 1993 rul es change, and
are noticeably absent fromthe present rules. Because the tine for
initiating an action for review is viewed as a statute of
limtations, the good cause exception was omtted fromthe present

codification. See Commttee notes follow ng Mb. RULE 7-203 (1996).°

6 The Commttee note follow ng Mb. RULE 7-203 states:

The provisions of former Rule B4 concerning
(continued. . .)
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It is clear, therefore, that discretion has been renoved from
the circuit court with respect to untinely filed petitions for
judicial review of agency decisions. Accordingly, the petition
nmust be filed within the thirty-day filing period in order for the
circuit court to have authority to hear the appeal.” In this
regard, Md. RULE 7-203 operates in a simlar manner as M. RULE 8-
202(a), with respect to appeals to this Court. See Houghton v.
County Commirs of Kent County, 305 MJ. 407, 413 (1986) ("if the
requirenent is not net, the appellate court acquires no

jurisdiction and the appeal nust be dismssed."); Mxwell V.

5(...continued)

the shortening and extending of tine are not
carried forward. The time for initiating an
action for judicial reviewis in the nature of
a statute of I|imtations, which nust be
specifically raised either by prelimnary
noti on under Rule 7-204 or in the answering
menor andum fil ed pursuant to Rule 7-207.

! Al t hough the parties do not address it on this appeal, we
observe that Mb. ANN. Cobe art. 28, 8§ 8-106(e) (1995) provides:

In Prince George's County . . . any person

affected by a final district council
decision, and, if aggrieved, the applicant may
have judicial review of any final decision of
the district council. Proceedings for review
shall be instituted by filing a petition in
the Crcuit Court of Prince George's County
within 30 days after service of the final
deci sion of the district council

Even though the parties do not nention this provision, we see no
reason why the thirty-day period for filing appeals set forth
therein should operate differently from the thirty-day period
provided in Rule 7-203.
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| ngerman, 107 Md. App. 677, 678 (1996); Bl ackstone v. State, 6 M.
App. 404, 406 (1969) (The Maryland Rules do not contain a provision
aut hori zing an extension of the thirty-day notice of appeal period
fromthe circuit court to this Court).

The principle that the thirty-day period under Rule 7-203 is
now considered in the nature of a statute of limtations, the
extension of which is no | onger possible for good cause, nust not
be confused with another inportant principle: mere technical
defects respecting the petition for revieww ||l not cause an appeal
froman admni strative agency to be dismssed if the petitioner has
ot herwi se substantially conplied with the procedural rules and
there is no prejudice to the respondent. This principle was
expl ained in Town of Sonerset v. Mntgonery County Bd. of Appeals,
245 Md. 52, 60 (1966), where a tinely-filed petition of appeal from
t he agency decision did not expressly allege that petitioners were
persons aggrieved by the agency's order. See Md. RuLE 7-202(c)
(1996) (The petition for judicial review shall "state whether the
petitioner was a party to the agency proceeding."). The Court of
Appeal s recognized that "[w]here there is conpliance with the
substance of the requirenents of statutes or rules and the other
parties have not been prejudiced, technical irregularities cannot
be made the basis for depriving persons of the opportunity to
assert their legal rights.” Town of Sonerset, 245 M. at 61. The

Court, therefore, held that the petitioners' failure to allege



- 14 -
expressly in their petition that they were aggrieved parties nerely
was a technical irregularity. Id.

A simlar result was reached in Border v. Goons, 267 Mi. 100,
103-05 (1972). In that case, petitioners had technically viol ated
Mb. RULE B2.e.; instead of serving a copy of the petition "on the
agency," as required by the rule, petitioners had served the copy
of the petition on counsel for the agency. Bef ore determ ning
whether the circuit court properly entertained the appeal, the
Court conprehensively discussed Maryl and case | aw on the subject:

In Vol k v. Pugatch, 262 M. 80, 277 A 2d 17
(1971), we approved the granting of a notion
to dismss where the appellant conpletely
failed to file the petition of appeal required
by Rule B2 e and also failed to transmt the
record and testinony, as required by Rule BY7
a. In Salisbury Board of Zoning Appeals v.
Bounds, 240 Md. 547, 214 A 2d 810 (1965), we
reversed the lower court's ruling refusing to
di sm ss an appeal where the appellants failed
to file a petition of appeal setting forth the
error conmtted by the agency until thirty
days beyond the tinme prescribed for such
filing by Rule B2 e. Both Vol k and Bounds
involved failure to file a petition of appeal
conplying with the requirenents of Rule B2 e;
in each case, we noted that the Rule did not
require a showi ng of prejudice to the adverse
party as a prerequisite to dism ssal of the
appeal . In Town of Sonerset v. NMontgonery
County Board of Appeals, 245 Md. 52, 225 A 2d
294 (1966), the petition was tinmely filed but
failed to expressly allege that appellants
were persons aggrieved by the Board's order

W there held, in refusing to approve a
di sm ssal of the appeal, that "[w] here there
is conpliance with the substance of the
requi renents of statutes or rules and the
other parties have not been prejudiced,
technical irregularities cannot be made the
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basis for depriving persons of the opportunity
to assert their legal rights.” 245 Ml. at 61
225 A 2d at 299-300. In Board of County
Comm ssioners v. Kines, 239 Md. 119, 210 A 2d
367 (1965), it was clained that the appeal was
subject to dismssal because a copy of the
order of appeal had not been served on the
agency prior to its filing wiwth the derk of
the lower court, as required by Rule B2 c.
After noting that the agency received a copy
of the petition of appeal before the
expiration of the time for appeal, and
therefore had "full and tinely notice" that
its action was sought to be overturned, we
ruled that there was "substantial conpliance
wi th the appeal procedures.” 239 M. at 125,
210 A 2d at 371.
ld. at 105-06. Foll ow ng this discussion, the Court of Appeals
held that petitioners did not fail to file a tinely petition, but
rather only commtted a technical error akin to the error in Town
of Somerset, and that, in light of the fact that they otherw se
substantially conplied with the rule and no prejudice resulted to
t he respondents, the appeal was properly entertained. Id. at 106-
07.
It is inportant to note that Town of Sonerset and G oons (and
t he cases discussed in Goons) dealt with technical deviations from
former Rule B2, the predecessor to current Rule 7-202. Forner Rule
B2 and current Rule 7-202 dictate the nmethod for securing judicial
review of an agency order, and set forth technical procedural
requirenents related to the petition for review, such as, service
of copies of the petition on the agency and the contents of the

petition. Al though Rule 7-202 is very simlar to Rule B2, it
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nonet hel ess underwent sone significant changes. For exanple, the
new rule specifically sets forth a caption that shall be used in a
petition for review Mb. RULE 7-202(Db). Additionally, the old
rule's requirenent of filing an initial "order for appeal” foll owed
by a separate "petition" of appeal, M. RuUE B2.e (1993), is
replaced with the requirement that only a single "petition for
judicial review' need be filed to secure an appeal. Mb. RULE 7-
202(a) (1996). In light of these changes, it could be argued that
t he af orenenti oned cases decided under former Rule B2 may no | onger
be strictly binding authority today. Because of the simlarity
between the old and the new rul es, however, we view these cases as
hi ghly persuasive —if not binding —authority wth respect to
departures from present Rule 7-202.

Understanding the fundanmental difference between (1) the
nature of Rule 7-203's thirty-day filing period, which my be
likened to a statute of Iimtations, on the one hand, and (2) the
principle relating to Rule 7-202 that nere technical irregularities
with respect to a petition for review wll be excused when the
petitioner has otherw se substantially conplied with the procedural
rules and there is no prejudice to the respondent, on the other
hand, is necessary for a firm understanding of the parties'
argunments with respect to whether the circuit court properly
entertained a review of the Council's approval of A-9900.

In the instant case, there is no question that appellants

filed a tinely petition for review fromthe Council's approval of
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A-9901. The critical issue, however, is whether that petition was
sufficient to entitle appellants to appeal from the Council's
approval of A-9900 also. The parties, of course, hold two very
different views regarding the effect and nature of the petition
that appellants tinely fil ed.

Under appellants' view, "a tinely appeal had been filed [from
the Council's approval of A-9900], but . . . it contained a
clerical error which did not prejudice Appellee Northpeak." Thus,
appel  ants assert that they cannot be deprived of their opportunity
to seek judicial review of A-9900 as a result of a technical
irregularity, because they otherwi se substantially conplied with
the rules and appellees allegedly were not prejudiced by the
technical defect. |In support of this contention, appellants rely
primarily on the Town of Sonerset |ine of cases.

On the other hand, wunder appellees’' view, a petition for
review fromthe Council's approval of A-9900 was never filed —the
petition that appellants actually filed being a facially non-
defective and conplete petition effectively preserving an appeal
only fromthe approval of A-9901. Asserting that a petition from
A-9901 was never filed, appellees cite Francois v. Alberti Van &
Storage Co., 285 Md. 663 (1979), as supportive of their position
that the circuit court erred in review ng the approval of A-9900.
In Francois, the petitioner violated Rule B2.e. by filing its

petition for review nore than ten days after the date of filing the
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order for appeal. ld. at 666 (Rule B2.e. provided that "[t]he
appel l ant shall join with his order for appeal, or shall file with
the clerk of the court, within ten days after filing the order, a
petition setting forth the action appealed from. . . ."). The
Court, citing Town of Sonerset and G oons, stated that it had
"all owed an appeal to proceed on the ground that there had been
substantial, if not literal, conpliance with Rule B2 e on two
occasions, where there were mnor technical irregularities in the
petition or the manner of its filing." I1d. at 667. The Court
di stingui shed those cases from the facts in Francois, however,
stating that " substantial conpliance,' given its nost |ibera
construction, denotes at least the tinely filing of the docunent
particularly required by Rule B2 e." 1d. at 668. Thus, the Court
hel d that, since the petitioner did not file a petition within the
time required by Rule B2 e, the petitioner failed to preserve its
appeal. 1d. 1In so doing, the Court stated:

We cannot countenance a party's substituting

met hods of his choice for established rules

for perfecting appeals. Accordingly, we hold

that [petitioner] failed to conply with the
requi renents of Rule B2 e.

8 Appel l ants, however, argue that Francois actually
supports their position. In this regard, appellants assert that
the instant case is distinguishable from Francois because in the
instant case a petition was tinely filed, whereas in Francois a
petition was not tinely filed. Simlarly, appellees contend that
Town of Sonerset really supports their position —not appellants’

(continued. . .)
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Appel l ees argue that if their interpretation of the situation
is correct, the circuit court |acked authority to review the A-9900
approval , despite the fact that appellants' failure to refer to A
9900 resulted froman honest clerical error and caused no prejudice
to appellees, because there are no exceptions to the thirty-day
l[imtations period provided in the current rule. This is indeed
the result, under the foregoing legal principles, if appellees are
correct.

W now turn to the resolution of this issue.

B

We agree with appellees that the appeal from the Council's
approval of A-9900 was not preserved. W are of the opinion that
a petition for review was not tinely filed with respect to that
appeal . Stated differently, the failure to file a separate
petition for A-9900 (or, alternatively, to at |least reference A
9900 in the timely-filed petition) was not a nmere "technical"
irregularity under the Town of Sonerset |ine of cases, even though

it my have resulted froma clerical error. W explain.

8. ..continued)
position. Appellees point out that Town of Sonerset recognized the
| egal difference between cases in which a technically irregular
petitionis tinely filed (as in Sonerset), and cases in which there
was no tinely filing (as allegedly in the instant case). Town of
Sonmerset, 245 Md. at 60. In this light, appellants are not far off
base when they state that the question to be resolved is "whet her
the present case should fall under Town of Sonerset or Francois."
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We hold that appellants were required to file a separate
petition for A-9900 or were at least required to state in their
timely-filed petition that they were also seeking review of the
approval of A-9900, because the Council's approval of A-9900 and
its approval of A-9901 cannot be consi dered one appeal abl e "order
or action of an admnistrative agency," MRYLAND RUE 7-201(a)
(1996), from which judicial review may be sought. Rat her, the
Council's decision to approve A-9900 was a distinct "order or
action of an adm nistrative agency," apart fromits decision to
approve A-9901. The record unquestionably bears this out.

A-9900 and A-9901 were two separate rezoning applications. To
be sure, rezoning applications A-9900 and A-9901 procedurally
travelled together and were contenporaneously exam ned by the
various public bodies as conpanion applications. This would be
expected, since both applications were a part of Northpeak's
overal | devel opnent plan for the area. | ndeed, throughout this
case, appellees sought approval of, and appell ants opposed, both
applications sinultaneously. This, however, does not change the
fact that the Council's action approving A-9900 was "an order or
action of an admnistrative agency" that was admnistratively
distinct fromits action approving A-9901.

Appel l ant nmust not | ose sight of the fact that application A
9900 and application A-9901 were two sSeparate rezoning
applications, for different (albeit proxi mate) parcels of |and, and

for very different zoning and devel opnent purposes. A-9900 dealt
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wi th rezoning for a housing devel opnment and A-9901 primarily dealt
with rezoning for a commercial center. Al t hough the various
gover nient al offices my have handled both applications
cont enporaneously, the witten reports and recomendations from
these offices clearly denonstrate that A-9900 was considered as a
separate rezoning request from A-9901. |Indeed, the record contains
a single red-well file folder for materials pertaining to A-9901,
and two red-well file folders for materials pertaining to A-9900.
Most inportant, the Council enacted two sets of zoning
ordi nances —one covering A-9900 and one covering A-9901. In other
words, the Council did not approve both applications in the sane
zoni ng ordinance, but treated each application as independent,
requiring separate |legislative action. Mreover, A-9900 and A-9901
were never formally consolidated into one matter. W recognize
t hat the ZHE proceeded "as though [both applications] were joint
cases," and that many of the evidentiary exhibits and nuch of the
testinony were applicable to both applications. ( Enphasi s

supplied). The conduct of the ZHE in handling the applications,

however, cannot erase or trunp the Council's separate
adm ni strative treatnment of each application. After all, it is the
Council, and not the ZHE, that is the final agency decision nmaker,

and, in this case, the Council took separate adm nistrative action
for each application. That both nmay have been dealt with as

conpani on applications was clearly for purposes of admnistrative
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conveni ence, and not because they were viewed as a single rezoning
application necessitating only one enactnent.

All of this stated, we have no doubt that appellees intended
to appeal from both decisions of the Council. Uni nt ent i onal
clerical mstakes do, of course, happen, and we enpathize wth
appellants in this regard. In this case, however, the innocent
clerical mstake led to a real substantive flaw, as opposed to a
mere technical irregularity. Stated differently, this clerica
m stake did not cause the filed petition to becone technically
irregular. Indeed, the filed petition, on its face, is technically
sufficient under Rule 7-202 —with one mnor exception that we
shal | di scuss bel ow

In this regard, the filed petition states that appellants
"were parties to the proceedings before the District Council on
this matter,” in conpliance with Rule 7-202(c) (the petition shal
"state whether the petitioner was a party to the agency
proceeding."). Additionally, the filed petition states that
appellants are "requesting judicial review," also in conpliance
wth Rule 7-202(c) (the "petition shall request judicial review').
Furthernore, the filed petition identifies the decision of the
Council in the case of A-9901. See Mc. RUE 7-202(c) ("The petition

shall . . . identify the order or action of which reviewis sought.
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Somewhat ironically, the caption of the filed petition
contains a defect that, if relied upon by appellees as a basis for
dismssal of the A-9901 appeal, we would deem to be a nere
technical irregularity under the Town of Sonerset |ine of cases.
As previously noted, Rule 7-202(b) sets forth a caption to be
enployed in the petition for review, which requires the petitioner
to reference the "agency case nunber." The caption of appellants’
filed petition for review, however, fails to indicate the "agency
case nunber." In our opinion, in the circunstances of this case
where om ssion caused no problem to the agency or prejudice to
anyone, a nere technical irregularity in the petition should be
excused because appellants substantially conplied in every other
respect with the rules.
Thus, apart froma mnor violation of the caption provision in
Rule 7-202(b), appellants' petition for review is flaw ess.
Because it is not defective in any material way, we do not consider
it to be a technically irregular petition for review Rather, it
is a conplete and effective petition for review of the approval of
A-9901. This, coupled with our holding that the Council's approval
of A-9900 was a separate appealable "order or action of an
adm ni strative agency," leads us to conclude that the circuit court
was W thout authority to provide a renedy because no petition for

review fromthat decision was fil ed.
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Based on the foregoing, therefore, we reverse the circuit
court's determnation that it had authority to review the Council's
approval of A-9900. As a result, the remainder of our opinion only

deals with issues relating to A-9901.

Because they are related, we shall address together the second
and third questions presented by appellant. Those questions
require us to decide whether the circuit court erred in determ ning
that the Council sufficiently articulated its findings of fact and
conclusions of law in approving A-9901, and in determning that the
approval of A-9901 was supported by substantial evidence. I n
di sposing of these questions, we shall first present a few

principles of |aw applicable to the issues.

A

In resolving the second question, we nust keep in mnd the
requirenents related to the sufficiency of an agency's factual
findings and |egal conclusions. As we stated in our factual
recitation, the Council adopted the ZHE s recommendati on to approve
A-9901.

Despite strong comrentary from the Court of Appeals in
Mont gonery v. Board of County Commirs, 256 Md. 597, 603 (1970),

di sapproving of the Council's practice of adopting and
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i ncorporating as its own the findings and conclusions of others,
the Council has evidently continued to do so. As long as the
Council w shes to continue this practice, as we have previously
held in a Prince George's County floating zone case, "it nust at
| east nmake certain that the findings it proposes to adopt conply
wWth the statutory requirenments of specificity.” Rodriguez, 79 M.
App. at 549 (citing Mbo. ANN. CooE art. 28, 8 8-124 and PRINCE GEORGE' S
CounTy CoDE 88 27-195(b) & 27-499). This neans that the adopted

findings nust be specific and the conclusions clearly articul at ed.

ld. at 551. “"I't is not permssible for the Council, or any
adm ni strative body, sinply to parrot gener al statutory
requirenments or rest on broad conclusory statenents.” |1d. at 550.

Courts require specific findings and well-articulated
concl usi ons because " citizens are entitled to sonmething nore than
[a] boiler-plate resolution."" 1d. (quoting Turner v. Hammond, 270
Md. 41, 56 (1973)). See Harford County v. Preston, 322 M. 493,
505 (1991) (this requirenent recognizes that a party to an
adm ni strative proceeding is entitled to be apprised of the facts
relied upon by the agency and perm ts neani ngful judicial review of
t hose findings). As the Court of Appeals recognized in a prior
Mont gonery County "fl oating zone" case,

[i]t is wvitally inportant that the
District Council make appropriate express
findings based on adequate evidence that the
purposes set forth in the Ordinance for the R

H zone exist and that the project is
conpatible with the existing uses in the
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general nei ghborhood. W held in Bujno v.
Mont gonery County Council, 243 mMd. 110, 220 A
2d 126 (1966), however, that in a proper case
— arising before our decision in Beall [v.
Mont gonmery County Council, 240 Md. 77 (1965)]
—we could infer that the necessary findings
had been made by the District Council. I n
Buj no, the opinion of the District Council
i ndi cated the unique location of the site, the
amount of |ot coverage permtted in the RH
zone and nost inportantly that "there was
expert testinony submtted by the applicant
that the R-H zone is nost suitable for this
tract."”
Aubi noe v. Lewis, 250 MI. 645, 653-54 (1968).

I ndeed, so inportant are well-reasoned and articulated
adm nistrative findings that a reviewing court may not uphold an
agency's decision without them Mrtinmer v. Howard Research & Dev.
Corp., 83 MJ. App. 432, 441 (1990). This is because in the absence
of reasoned adm nistrative analysis a review ng court is unable to
determne the basis of the agency's action. | d. Thus, the
agency's decision nust be precise and clear enough to allow for
meani ngf ul appell ate review If the agency fails to neet this
basic requirenment, the decision is considered arbitrary and the
case nmust be remanded for the purpose of correcting the deficiency.
| d. at 441-42.

In the instant case, under PR NCE GEORGE' S CoNTYy CoDE 8§ 27-195(Db)
(1991), before the Council may approve a rezoning application, the
appl i cant nust denonstrate to the Council's satisfaction that the
entire devel opnent neets certain statutory criteria, which we

restate and summari ze as foll ows:
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1. The proposed Basic Plan shall
conformeither to the specific recommendati on
of a master plan map; or to the principles and
gui delines contained in the master plan with
respect to | and use, nunber of dwelling units,
etc;

2. the econom ¢ analysis submtted for
a proposed retail comrer ci al area nust
adequately justify an area of the size and
scope shown on the Basic Pl an;

3. transportation facilities (e.qg.,
streets and public transit) will be adequate
to support anticipated traffic, and the uses
proposed will not generate traffic that wll

| ower the | evel of service anticipated,

4. other facilities, such as schools,
recreation areas, water and sewerage systens,
libraries, and fire stations, will be adequate
to support the proposed uses;

5. t he proposed use will be conpatible
wth the environnment so as to pronote the
heal th, safety, and welfare of the present and
future inhabitants of the Regional District;

6. where construction is anticipated to
last for nore than six years, public
facilities nust be adequate to serve the
proposed developnent within the first six
years; the Council nust also find that
adequate facilities probably will be provided
for the remai nder of the project; and

7. in the case of an L-A-C zone, the
appl i cant, must show that any proposed
comerci al devel opnent is consistent with the
master plan; or not l|arger than needed to
serve existing and proposed residential
devel opnent W t hin t he comuni ty or
nei ghbor hood.

Id. at § 27-195(b).
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Whil e both parties to the instant dispute acknow edge that §
27-195(b) nust be satisfied before the rezoning application may be
approved, the parties disagree as to whether the Council nust al so
determ ne that the purposes of the proposed zone will be net under
the County Code. Section 8§ 27-494(a) of the Code states that the
pur poses of the L-A-C Zone are to:

(1) Establish (in the public interest) a
plan inplenentation Zone, in which (anong
ot her things):

(A) Permssible residential density
and building intensity are dependent on
provi di ng public benefit features and rel ated
density/intensity increnent factors; and

(B) The location of the zone nust
be in accordance with the adopted and approved
General Plan, Master Plan, or public urban
renewal pl an;

(2) Establish regulations through which
adopt ed and approved public plans and policies
(such as the General Plan, Master Plan, and
public wurban renewal plan for Comunity,
Village, and Nei ghborhood Centers) can serve
as the criteria for judging individua
physi cal devel opnent proposals;

(3) Assure the conpatibility of proposed
land uses wth existing and proposed
surrounding land wuses, and existing and
proposed public facilities and services, so as
to pronote the health, safety and wel fare of
the present and future inhabitants of the
Regi onal District;

(4) Encourage and stinulate balanced
| and devel opnent ;

(5 Goup uses serving public, quasi-
public, and comrerci al needs together for the
conveni ence of the popul ations they serve; and
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(6) Encourage dwellings integrated with
activity centers in a manner which retains the
anenities of the residential environnent and
provides the convenience of proximty to an
activity center.

ld. at § 27-494(a).

Appel l ants argue that the Council was required to nake an
express determ nation based on specific findings of fact and
articul ated | egal conclusions, whether 8§ 27-494(a) was satisfied
before approving A-9901. In support of this contention, appellants
cite Aubinoe, 250 MI. at 653-54, wherein the Court of Appeals
determ ned that the Montgonery County District Council was required
to nmake appropriate express findings that the purposes of a
Mont gonery County zoni ng ordi nance (which, in a simlar manner, set
forth the purposes of the "R-H Zone") were nmet by the rezoning
appl i cation.

Appel | ees, on the other hand, argue that the Council was not
required to nmake an express determnation that § 27-494(a) was
sati sfied. First, appellees point out that Aubinoe was a
Mont gonmery County case based on the R-H zone. Second, appellees
assert that 8§ 27-494(a) 1is necessarily satisfied by the
determ nation that 8 27-195(b) is satisfied.

We agree with appellants. In addition to making the required
express determnation that 8 27-195(b) is satisfied, the Counci

must also neke an express determnation that approving the

application would satisfy the purposes of the L-A-C zone as set
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forth in 8§ 27-494(a). Aubinoe is highly supportive of our view
Al t hough that case was a Mntgonery County zoning case, the
principle, we are confident, is applicable here. Most
significantly, in Rodriguez —a Prince Ceorge's County rezoning
application case — we specifically held that the Council was
required to nake express findings under both 8§ 27-195(b) and § 27-
499, the latter of which sets forth the purposes of the E-I1-A Zone.
Rodri guez, 79 Ml. App. at 540 ("Section 27-499 sets out a nunber of
standards or conditions which a Basic Plan nust neet to qualify the
property for E-I-A zoning. They are supplenented by other
standards or conditions specified in § 27-195 . . . ."), & at 549-
50. To be sure, both provisions share some conmon el enents, e.g.,
master plan conpatibility. W are of the opinion, however, that
t he ordi nances suppl enent one another so as to require the Counci
to make separate express determ nations under each provision. O
course, the Council may use the sanme evidence to support its
concl usi ons under either statute.

Qur first task, therefore, will be to determ ne whether, in
approvi ng A-9901, the Council nade an express determ nation, based
on sufficiently specific findings and well-reasoned concl usions,
t hat Northpeak's application A-9901 satisfied the purposes for L-A-
C zoning under 8 27-494(a) and nmet the criteria set forth in § 27-

195(b).
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In addition to the principles related to the |evel of analysis
requi red of an agency's decision, we shall set forth the principles
pertaining to our role as a reviewing court. As we stated in
Col unbia Road G tizens' Assoc. v. Mntgonery County, 98 M. App.
695, 698 (1994), there are two general standards of judicial review
of a decision of a zoning agency:

In regard to findings of fact, the trial court

cannot substitute its judgnent for that of the

agency and must accept t he agency's

conclusions if they are based on substantia

evidence and if reasoning mnds could reach

t he sane concl usi on based on the record; when

reviewi ng findings of |aw, however, no such

deference is given to the agency's concl usi on.
These principles equally pertain to floating zone cases. See
Fl oyd, 55 Md. App. at 257-58 (in a floating zone case, a court
review ng a zoning agency's decision nust affirmthe decision where
it is "fairly debatable,"” i.e., the decision is supported by
substantial evidence). On this appeal, our role is to repeat the
task of the circuit court, i.e., to determ ne whether the circuit
court's review was correct. GCox v. Prince George's County, 86 M.
App. 179, 187 (1991).

Thus, our job is not to zone or rezone, nor to substitute our
judgnent for that of the Council when the Council's action is based
on substantial evidence. Fl oyd, 55 Ml. App. at 255. Appellate

courts, therefore, defer to zoning agencies because of their

presunmed expertise, and because zoning agencies — and not the
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courts —are better situated to exercise the discretion to grant or

deny rezoning applications. |d. at 258.
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B

We are of the opinion that the Council's decision approving A
9901 | acks specific findings of facts and sufficiently articul ated
conclusions of law. The Council's decision is deficient because
the ZHE s deci sion —which the Council adopted as its owmn —is al so
deficient.

To understand fully why the ZHE s decision is insufficient, it
will prove useful to provide an overview of the ZHE s deci sion.
The decision consists of thirty-five pages. From pages one to two,
there is an introduction under the heading "Nature of Proceedi ngs."
Therein, the ZHE issued this notable disclainer:

An expedited decision is filed to neet
deadl i nes required by t he forthcom ng
| egi sl ative noratorium Substanti al use of
the Bowie City Staff apprai sals has been nade
because the MNCPPC Staff has not been privy to
amendnents made to the applicant's proposal
The Cty Staff's analysis is cunulative,
running from the proposal as originally
proposed to the final proposal made at the
hearing. Wre the [ZHE] not confronted with
the forthcomng deadline, this case would,
nmost assuredly, have been referred back to
Staff of the MNCPPC for further review and
anal ysi s. Your exam ner wll apol ogize up
front, as while Staff's analysis is thorough,
time has not permtted this decision to be
presented in a cohesive, efficient manner.
However, your examner is confident the
recommendation herein is sound and supported
by the record.

(Enphasi s added).
Beginning at the second page, the ZHE sets forth his

"Findings." This "Findings" section runs from page two to page
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thirty-one. At the beginning of this section, the ZHE descri bes
the subject property and provides an overview of the proposed
devel opnents under A-9900 and A-9901. This initial overview ends
at the fifth page of the deci sion. From the fifth page to the
thirty-first page, the ZHE quotes verbatimfromthe various reports
and recommendations issued by those public offices discussed above.
In other words, in literal "cut and paste" fashion, the ZHE
reproduced certain portions of (and in sonme cases entire) reports
and recomendati ons issued by many of the various public agencies
and offices that have reviewed the applications.

Also in this "cut and paste" section, the ZHE specifically
stated that reliance could not be placed on a report from the
Depart ment of Parks and Recreation of the MNCPPC (which contai ned

an eval uation of park needs), because the departnent "eval uation of

park needs . . . included the southern part of the request in
Master Plan Comunity Il Living Area. . . . [and thus was] w thout
further detailed analysis. . . ." According to the ZHE, the

subj ect property is located within Conmunity IV of the master plan.
After "cutting and pasting"” from those docunents, the ZHE
presented "Conclusions,"” starting on page thirty-one of the
deci sion. The beginning of this section reads:
(1) Your Exam ner adopts the above findings
and conclusions found herein above as

supportive of the recommendations below with
additions that follow
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(a) Wile the Bow e Staff's paraphrasing
of Section 27-195(a) is not the exact wording,
your Exam ner concludes the reasoning in the
deci sion is supportive of approval concl usions
under Section 27-195(b) as recommended bel ow.

From pages thirty-two to thirty-four of the decision, the ZHE
recomends approval of A-9900 with fifteen "conditions"” and three
"Considerations.” Frompages thirty-four to thirty-five, the ZHE
recommends approval of A-9901 with six conditions.

The ZHE s decision fails to neet the standards of specificity
in a nunber of respects. In the interest of time and judicia
econony —and not by way of limtation —we shall address only the
nost glaring deficiencies. Prelimmnarily, as a global coment, the
ZHE's prolific cutting and pasting, wthout any specific analysis
of why the ZHE found those particular excerpts persuasive or
significant, rendered the ZHE s decision very confusing and, in
certain respects, contradictory. If the ZHE' s decision
i ndependent|ly contai ned reasoned anal ysis and sound fact-finding,
it was lost in the aforenentioned wholesale adoptions and
i ncorporations. By his disclainmer, we can safely say that the ZHE
recogni zed these fatal fl aws.

Nonet hel ess, in the sane manner that the Court of Appeals has
recogni zed that it is acceptable for the Council to adopt as its
own the findings and concl usions of others, we suppose that there
is nothing inherently inproper if the decision that the Counci

adopted, i.e., the ZHE s decision, in turn adopts and incorporates

reports and recommendati ons of other public offices —so long as
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t he adopted findings and concl usions within each of those reports
are sufficiently articulated, clear, and specific. 1In this case,
the materials that the ZHE adopted and incorporated as his own do
not contain sufficiently specific findings, nor do they contain the
required articulated statutory anal ysis under 88 27-195(b) and 27-
494(a) for approval of A-9901.

Most obviously, there is no nention that the purposes of the
L-A-C zone, as outlined in 8§ 27-494(a), wll be satisfied by
approval of A-9901. None of the incorporated reports and
recommendations indicate that this ordi nance was even consi dered.
For exanple, there is no articul ated concl usi on based on specific
findings of fact that rezoning the four-acre parcel pursuant to A-
9901 woul d "[e] ncourage and stinul ate bal anced | and devel opnent. "
8§ 27-494(a)(4). Nor, for exanple, are we able to discern an
expressed and reasoned concl usi on based on sound fact-finding that
rezoning the four-acre parcel wuld "[e]ncourage dwellings
integrated with activity centers in a manner which retains the
amenities of the residential environment and provides the
conveni ence of proximty to an activity center." 8§ 27-494(a)(6).
Based on the foregoing | egal discussion, we would be substituting
our judgnment for that of the Council were we to attenpt to piece
together the various excerpts and draw independent statutory
concl usions therefrom That stated, however, we do recognize that
at least sone of the various excerpts contained in the ZHE s

decision sufficiently explain that the proposed comercial center
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is conpatible with the master plan. Thus, we have no qualns with
t he manner in which that consideration was articul at ed.

The ZHE s decision is also deficient wth respect to the
required analysis under 8§ 27-195(b). Again, the decision's
anal ysis of master plan conpatibility is satisfactory, but anal ysis
of the other criteria listed in 8 27-195(b) is, at best, hollow
For exanple, 8§ 27-195(b)(1)(B) requires that the proposed retai
center be justified by an economc analysis. An excerpt from a
Bowi e Staff Report reproduced in (and adopted as part of) the ZHE s
deci sion states:

The Master Plan anal yzed surplus/deficit
commercial floor area throughout the planning

ar ea. Those statistics provided in the
applicant's narket study appear to be
i nconsistent with the Mster Plan. The

applicant should be prepared to revise the
mar ket study to include data which nore
accurately reflect[s] the findings of the
Master Pl an.

Further, the report did not consider a
day care center, contrary to the Master Plan
encouragi ng such a use within the conveni ence
center. The appl i cant shoul d have
i ncorporated the discussion and feasibility of
a day care center in the report pursuant to
the Master Plan recomendati on.
Surprisingly, and wi thout any explanation, the Bow e Staff Report
concl udes that the convenience center is supportable. Simlarly,
an adopted portion of a nmenorandum from the Community Pl anning
Di vision of the Prince George's County Pl anni ng Departnent states
that "a market study is required for the comercial conponent” and

"shoul d denonstrate a need for the proposed commercial center.”
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These adopted comments clearly indicate a lack of economc
justification. The ZHE, however, never explained why approval of
A-9901 was warranted in light of the apparent deficiency wth
respect to Northpeak's market analysis. Curiously, an expert
mar ket anal yst testified before the ZHE that the commercial center
was economcally justified, but the ZHE never relied upon, or even
mentioned this testinony in the decision.

Anot her problemwith the ZHE' s decision is with respect to §
27-195(b)(1) (D), which requires the Council to analyze whether
school s, anong other public facilities, wll be adequate for the
uses proposed under A-9901. An adopted excerpt froma Bowi e Staff
Report reproduced in the ZHE s decision states that "all three
schools are very close to enroll nent capacity, and will nost |ikely
exceed capacity when this project reaches build-out." This comment
unquestionably indicates a potential problemw th school facility
adequacy. Nevert hel ess, the ZHE adopted A-9901 w thout further
anal ysis or explanation of this criteria. W recognize that the
record indicates that the proposed devel opnent under application A-
9900 (not under A-9901) is nost likely the largest threat to the
adequacy of school facilities. This, however, does not excuse the
Council from making the required school facility analysis for A-
9901 (which included sone dwelling units), approval of which, as we
have held, is a separate agency action.

These exanpl es denonstrate that the required anal ysis was not

sufficiently expressed and articulated in the ZHE s decision. As
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a result, the Council's approval of A-9901 (which adopts as its own
the ZHE's decision) is fatally flawed. The case, therefore, nust
be remanded to the Council to issue a decision that conports with
the requirenents for adm nistrative deci sions outlined above. W
reiterate that the above exanples do not represent the universe of
problens with the ZHE s decision. Indeed, we could go on for sone
time describing the deficiencies in the Council's approval of A-
9901.

We now dispose of the third question presented. From our
review of the record, including certain expert testinony before the
ZHE and various reports and nmenorandum from gover nnental offices,
t here appears to be substantial evidence to support the approval of
A-9901 under the required statutory analysis set forth in 88 27-
195(b) and 27-494(a).° Gven our role as a reviewng court,
however, we may not substitute our judgnent for that of the
Council, assess the weight and credibility of that evidence, nake
specific findings of fact, and then draw and arti cul ate concl usi ons
of law therefrom "A reviewing Court may not uphold the agency
order unless it is sustainable on the agency's findings and for the
reasons stated by the agency.'" United Parcel Serv. v. People's
Counsel for Baltinore County, 336 M. 569, 577 (1994) (quoting

United Steelwrkers of America v. Bethlehem Steel Corp., 298 M.

o There appears also to be substanti al evi dence supporting
approval of A-9900.
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665, 679 (1984)) (enphasis added). W disagree with appellees that
Aubi noe aut horizes us, nonetheless, to do so in this case.

Based on the foregoing, we reverse the circuit court's
affirmance of the Council's approval of A-9901, and renmand the case

to the Council for further consideration consistent with the

requi renents above.
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The next question presented requires this Court to determ ne
whet her the circuit court erred in denying appellants' transcript
notion. Appellants unsuccessfully petitioned the circuit court to
include in the record the transcript fromthe oral argunent before
the Council, because, according to appellants, during the hearing
before the Council, the personal bias of the Council's Chairman
poi soned the hearing to the extent that the Council's approvals
were rendered voi d.

In their transcript notion, appellants described this personal
bi as as foll ows:

In this <case, the Chairman of the
District Council has a personal bias against
under si gned [appel lants'] counsel w th respect
to matters unrel at ed to this case
Under si gned counsel and other clients have
criticized the Chairman for his handling of
| and use matters. During the 1992 el ection
canpai gn, undersigned counsel wote a letter
to the editor of the Prince George's Journa
concerning the term limt question on the
ballot. Counsel referred to the Chairman as a
"poster-child" for termlimts. The voters
approved the question, anmending the Charter
and preventing the Chairman and five other
Council nenbers from running for re-election
in 1994,

At the comrencenent of the Petitioners'
ar gunent in this mtter, the Chairmn
interrupted undersigned counsel in order to
inquire whether undersigned counsel was
regi stered as a | obbyi st. Regardl ess of the
fact that this issue was irrelevant and had no
basis in fact, an interrogation took place
during which the Chairman on several occasions
i nfornmed counsel that he was in violation of
County law, but that counsel could continue to
argue on behalf of the [appellants] despite of
[sic] the wviolation. Not only was this
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personal attack unprofessional since it was

unrelated to the hearing before the D strict

Council, it cast a pall over the hearing which
was prejudicial to the [appellants]. Subsequent to the hearing,
the Chairman filed a conpl ai nt agai nst undersi gned counsel with the
Attorney Gievance Comm ssion, the State Board of Ethics, the
Prince George's County Board of Ethics and the Prince George's
County Bar Association. Wile this conplaint is not relevant to
this matter, it is inportant to note that it is based on incorrect
| aw and factual clains. The conplaint is being investigated
however, it is on hold pending issuance of an advi sory opinion.

In their brief, appellants allege that at the commencenent of
the hearing, after questioning counsel about registering as a
| obbyist, "[t]he Chairman flatly declared that counsel was "in
violation of law and that he would "send a letter to the board of
ethics', [sic] but, evoking laughter from the other Counci
nmenbers, politely asked counsel to "continue.'" Appellants further
all ege that "one Council nenber asserted that counsel inplied a
racial remark, when no such remark was nade. Anot her Counci |
menber attacked a citizen opponent because she believed his
coments inplied racial concerns, even though he did not intend
it."
Appel | ants assert that these all egations of personal bias are

sufficient to warrant the inclusion of the transcript into the
record in order to substantiate their assertion that the Council's

bi as rendered its approval of A-9901 invalid.®® Wth respect to the

Council's approval of A-9900, this assertion has been rendered noot

10 According to appellants, the record in this type of case
normal |y does not include a transcript of the oral argunent before
t he Council.
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because, as we explained above, the circuit court was wthout
authority to review that application. Furthernore, since A-9901
must be remanded to the Council for the reasons stated above
appel l ants' assertion that the circuit court conmtted error is
al so rendered noot —at least for the tinme being. O course, if
after remand, the Council again approves A-9901 and appellants file
anot her petition for judicial reviewin the circuit court follow ng
the Council's revised decision on A-9901, the issue of persona
bias may rear its head again. |If that should occur, we nake the
foll ow ng observations for the benefit of the reviewng circuit
court.

The general rule is that judicial review of admnistrative
decisions is limted to whether substantial evidence on the record
supports the agency's decision. Public Serv. Commin v. Patuxent
Val | ey Conservation League, 300 Mi. 200, 216 (1984). In limted
ci rcunstances, however, the circuit court may consider nmateria
beyond the actual record in the case. For exanple, where there is
a "strong show ng" of bad faith or inproper procedure it my be
proper for the circuit court to consider "post-admnistrative
testinony of individual agency decision nmakers, and any additi onal
post -adnmi ni strative " evidence' which such testinony may lead to .

"o 1d. at 217.
Aspen Hi Il Venture v. Mintgonmery County Council, 265 Ml. 303

(1972), is an exanple of when it is proper for the circuit court to
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consider matters outside of the admnistrative record for the
purpose of scrutinizing an agency's decision as arbitrary,
capricious, or discrimnatory. In Aspen HIIl, a rezoning applicant
petitioned the circuit court for judicial review of a zoning
deci sion denyi ng comrercial zoning. Id. at 309. During these
proceedi ngs, the applicant sought to show the arbitrary, capricious
and discrimnatory nature of the actions of the zoning agency by
submtting to the circuit court subsequent zoning decisions of the
zoning agency (issued during the pendency of the applicant's
circuit court appeal) wherein commercial zoning was granted on a
nearby tract "on basically the sane evidence." |Id. at 316-17. The
circuit court viewed these decisions as extraneous and woul d not
consi der them ld. at 316. The Court of Appeals reversed the
trial court's ruling, stating:

This Court has many tinmes held that upon
appeal the GCrcuit Court inits review of the
evidence is bound by the record nmade before
t he governnental body fromwhich the appeal is
taken. However, these decisions are directed
to matters which woul d enhance or di mnish the
evi dence supporting or chal l enging the
application, such as evidentiary matters
beari ng on m stake or change or need and were
not, in our opinion, intended as authority to
exclude matters of public record which
directly relate to the arbitrary, capricious
or discrimnatory quality of the conduct of

the =zoning authority which affects the
property of the applicant.

ld. at 316-17 (1972) (enphasis added) (citations omtted).
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Moreover, it is well established that bias or prejudice of an
agency decision maker related to issues of law or policy are not
disqualifying. Turf Valley Assocs. v. Zoning Bd. of Howard County,
262 Md. 632, 645 (1971). Personal bias or prejudice going beyond
sincere political and philosophical views is, however, another
matter. |1d. at 646. See, c.f., Fogle v. H & G Restaurant, Inc.,
337 Md. 441, (1995) ("To prove that the State denonstrated bias in
pronmul gati ng COVAR 09. 12. 23, the Appell ees woul d have to show t hat
t he Conm ssioner acted with "an unalterably closed nmind on matters
critical to the disposition of the proceeding.'" (quoting authority
omtted)).

In addition, Mo. ANN. CooE art. 28, § 8-106(h) (1995) is highly
rel evant as to whether appellants may supplenent the record to show
bi as. That subsection states:

The [judicial] review shall be conducted
by the [circuit] court without a jury. I n
cases of alleged irregularities in procedure
before the district council not shown in the
record, testinony thereon may be taken in the
court. The court upon request shall hear oral
argunment and receive witten briefs.
ld. at 8 8-106(h) (enphasis added). Under the italicized portion
of subsection (h), allegations of personal bias nmay constitute
all egations of "irregularities in procedure before the district
council not shown in the record . . . ." As aresult, the circuit

court was at |east authorized, upon the requisite "strong show ng, "

to allow appellants to present "outside" evidence of nmatters not
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reflected in the admnistrative record to support their argunent
that the Council's approval of A-9901 was rendered i noperative as
a result of personal bias on the part of certain Council nenbers.

In addition to subsection (h), a circuit court reviewng a
decision of the Council is necessarily enpowered to consider
conpetent evidence of personal bias and inproper procedure by
virtue of subsection (i). Under 8 8-106(i), the circuit court "may
reverse or nodify the decision” of the Council "if the substanti al
rights of the petitioners have been prejudiced because the
adm ni strative findings, inferences, conclusions, or decisions are

in violation of constitutional provisions; . . . nmade upon
unl awful procedure; or . . . [are] arbitrary or capricious.”" It is
not difficult to inmagine a case in which certain inproprieties
occurring "outside" of the strict admnistrative record could
warrant reversal of the Council's decision under these standards.

Thus, in light of the foregoing principles, the circuit court,
under appropriate circunstances, should allow reliable evidence to
prove personal bias. Al though we have not reviewed the transcript
in question, and do not express an opinion regarding whether
appellants' allegations of personal bias are worthy of further
consi deration, we nonethel ess observe that appellants' request to
supplement the record with the transcript was not designed to
enhance t he substantive evidence agai nst the rezoning applications.
To the contrary, appellants sought only to substantiate their

claims that the personal bias of the Council Chairman rendered
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approval of the rezoning applications arbitrary, capricious, or
discrimnatory. |If the issue should surface again in the circuit
court, the circuit court should consider the proffered evidence
whi ch was a part of the agency record.

At this point, it is appropriate to address appell ees' Mdtion
to Strike filed with this Court. Appel lees filed this notion
because appellants included, in the appendix of their brief to this
Court, docunents that were not in the record. These docunents
relate to the Council Chairman's ethical grievance against
appel lants' counsel for failing to register as a |obbyist,
including the Chairman's letter to the Attorney Gievance
Comm ssion, Bar Counsel's letter to counsel and to the Chairman
stating that the grievance was dism ssed, and the opinion of the
Board of Ethics for Prince GCeorge's County. According to
appel l ants, these docunents assist in substantiating their claim
that the Chairman harbored personal bias against counsel that
poi soned the proceedings. Appel | ees object to the inclusion of

t hese docunents and references thereto on this appeal because they

1 These docunents denonstrate that, follow ng oral argunent
before the Council, the Chairman did in fact report counsel to the
Attorney Gievance Comm ssion for not registering as a | obbyi st,
but Bar Counsel subsequently dism ssed the conpl aint because "[a]n
insufficient basis was found to consider the conduct of the
Respondent to be in violation of the Maryland Rul es of Professional
Conduct." Al'so in the appendix to appellants' brief is an opinion
of the Board of Ethics for Prince George's County concl udi ng that
counsel was not required to register as a | obbyist.
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are outside of the record, M. RWLE 7-206(a), and request this Court
to strike such matters from appell ants' brief.

Appel lants are correct that a party may not suppl enent the
record with docunents that are not part of the record. See Kenp-
Pontiac-Cadillac, Inc. v. S & MConstr. Co., 33 MI. App. 516, 524
(1976) ("The parties are not permtted to supplenent the record by
inserting any other matter into their record extract."); Community
Realty Co. v. Siskos, 31 M. App. 99, 102 (1976) (sane). As a
result, we shall, as we nust, disregard and not consider such
extraneous materials. See Frosburg v. State Dept. of Personnel, 37
Md. App. 18, 32 (1977); Siskos, 31 Md. App. at 104. CQur reason for
explaining the nature of the supplenented docunents was not
substantive, but was nerely to make cl ear that counsel was wrongly
accused of ethical violations.

Thi s hol ding, of course, does not preclude appellants in the
future from offering these materials as evidence in support of
their claim of personal bias. Furthernore, we agree wth
appel lants that Mb. ANN. CobE art. 28, 8 8-106(g) (1995) does not
govern the procedure for presenting additional "outside" evidence
of irregularities affecting the proceedings before the Council
such as personal bias. Section 8-106(g) provides:

If witten application by petition to
show cause is nmade to the court before the
date set for hearing for |leave to present
addi tional evidence on the issues in the case

either by the party appealing or any party in
i nterest, and if it is show to the
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satisfaction of the court after a hearing
thereon that the additional evidence is
material and that there were good reasons for
failure to present it in the proceedings
before the district council, the court shal

order that the additional evidence be taken
before the district council upon conditions
which the court deens proper, and the case
shall be forthwith remanded to the district
counci | for the taking of addi ti onal
t esti nony. In cases in which the additiona
evidence is taken before the district council,
the district council may nodify or reverse its
previous findings and decision by reason of
the additional evidence and shall file with
the reviewng court, to becone part of the
record, the additional evidence together with
any nodi fications or new findings or decision.

ld. at 8§ 8-106(Q). A plain and reasonable reading of this
provision reveals a procedure for dealing with the suppl enentation
of substantive evidence not originally presented to the Counci
that goes directly to the nerits of the Council's zoni ng deci sion.
I n contrast, subsection (h), as discussed above, deals wth
the presentation in circuit court of "outside" evidence of alleged
irregularities in the proceedings. After all, in practical terns,
it would make little sense and would likely be an exercise in
futility for the circuit court to remand the case to the Counci
for an applicant to present to the Council non-substantive
coll ateral evidence of inproper personal bias on the part of the
Council, so that the Council may reconsider its own decision in
Iight of such evidence. By subsection (h), the legislature has
clearly designated the circuit court as the arbiter of such

evidence during judicial review Thus, if the issue arises and the
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circuit court finds a sufficient basis to allow appellants to
pursue their argunent of personal bias, the circuit court may all ow
appel l ants to present "outside" evidence directly to the circuit

court w thout remand pursuant to subsection (h).

| V

We are next called upon to decide whether the circuit court
erred in determning that the Council was not required to remand
the case to the ZHE for failure of the admnistrative file to
contain certain docunments. PRINCE GEORGE' S CouNTY CoE 8§ 27-187(b) (1)
provi des:

At least thirty (30) days prior to the

public hearing, the original Mp Arendnent

application file shall be available for public

exam nation in the Ofice of the Zoning

Heari ng Exam ner, and a copy of the file shall

be available for public examnation in the

O fice of the Planning Board. This copy may

be reviewed by anyone, and copies of its

contents nmay be obtained at a reasonabl e cost.
The record reflects that Northpeak's Basic Plan'?2 and traffic study
were not included in the Map Anendnent application file in the

ZHE's office as of the day of the hearing.?® As a result,

12 In Prince George's County, an application for a
conpr ehensi ve design zone nust include a "basic plan,"” which
details sonewhat the proposed devel opnent. See Floyd, 55 M. App.
at 248.

13 At the March 17, 1994 hearing, the ZHE stated that the
file did not contain a copy of the Basic Plan, and recogni zed that
its absence fromthe file was a "technical violation.” Upon the

(continued. . .)
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appel l ants argue that these materials were not available for public
i nspection (in particular, not available to appell ant Senecal who
al l egedly unsuccessfully requested to view the Basic Plan at the
ZHE's office before the hearing), and request a "remand for a new
hearing so that they may prepare properly and enter evidence into
the record before the [ZHE]."

We disagree that the violation of 8 27-187(b)(1) warrants a
new heari ng. We further disagree that the focus should be on
whet her this provision is mandatory by virtue of the provision's
use of the word "shall." W need not reach that issue because,
quite sinply, the record is devoid of any indication that
appel l ants were prejudiced by the violation of § 27-187(b)(1).

Prelimnarily, we shall consider this argument only as it
relates to the approval of A-9901. This is because our holding
that the circuit court was wthout authority to review the
Council's approval of A-9900 renders noot appellants' argunent that
the violation of 8 27-187(b)(1) requires a remand for a new heari ng
with respect to that rezoning application.

As previously stated, we fail to see how appel | ants, including
appel l ant Senecal, were prejudiced in any material way by the

violation of 8§ 27-187(b)(1). There was no substantive hearing

13(...continued)
ZHE s request, a copy of the Basic Plan was added to the file. The
transcript from that hearing further indicates that Northpeak's
traffic study was also mssing fromthe file, and not added thereto
until that tine.
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before the ZHE on March 2, 1994. Rather, that first day can only
be characterized as a prelimnary scheduling hearing. During this
tinme, the parties and the ZHE primarily di scussed postponenents and
scheduling conflicts, in addition to whether the interested parties
had copi es of various exhibits. No evidence was produced. During
that first day, the ZHE specifically directed that a copy of the
Basic Plan be given to appellants' counsel. The matter was then
adj ourned until WMrch 17, 1994, the day on which the parties
presented their respective cases. Two weeks in advance of the
substantive hearings before the ZHE, therefore, appellants' counsel
was in possession of a copy of the Basic Plan. That counsel's
clients may not have directly viewed the plan is of little nonent.
VWhat is inportant is that counsel was in possession of that
docunent well in advance of the evidentiary hearing and had anple
i nspection and preparation tinme. There sinply was no prejudice to
appel l ants or their counsel by the fact that a copy of the Basic
Plan was not contained in the files at the ZHE s office.

We now focus our attention to the traffic study. During the
March 17, 1994 ZHE hearing, appellants' counsel objected that the
traffic study did not nmake it to the rezoning application file
until that day. This objection was |odged imrediately before
Nort hpeak's traffic expert (who prepared the study) was about to
testify. Specifically, counsel stated that he was "going to have

to object that there's a technical violation," and called into
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question whether the "entire hearing is appropriate." After direct

exam nation of the traffic expert, the foll owi ng exchange occurred:

APPELLEES COUNSEL.: That's all | have of this wtness.
APPELLANTS' COUNSEL: | just got the traffic report today.
ZHE: So did I. You have all night to go

through it word for word.?®
Appel l ant's counsel then cross-examned the traffic expert until
5:00 p.m Al t hough counsel did not have the sanme anount of
preparation time that he did with respect to the Basic Plan, from
our review of the record, we cannot conclude that any prejudice to
appel l ants resulted. The ZHE extended substantial latitude to
counsel and did not pressure or rush counsel during his exam nation
of the traffic expert. Furthernore, before adjourning the
proceedings on March 21, 1994, the ZHE stated that closing
statenments fromthe parties would occur on March 28 and a deci sion
filed on March 29. Al though a transcript from the March 28
proceedings is not in the record, w may fairly conclude that
appel  ants' counsel had a further opportunity to argue to the ZHE

any shortcom ngs of the traffic report.

14 At this point, after the ZHE noted the objection,
appellant Senecal's wfe (Bridget Senecal) interrupted the
proceedings to informthe ZHE that appellant Senecal unsuccessfully
attenpted to obtain the Basic Plan —"Not the Traffic Report."

15 Clearly, the ZHE neant what he said. Shortly after the
gquestioning of the traffic expert concluded, in response to a
participant's query regarding how |l ong the ZHE planned to stay, the
ZHE stated, "Forever. Until we finish."™ Although it did not |ast
"forever," the hearing eventually concluded at 7:25 p.m, and began
again at 10:00 a.m on March 21, 1994.
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In sum under the totality of the circunstances and upon our
review of the record, we are absolutely confident that any error
associated with the technical violation of 8§ 27-187(b)(1) had no
i npact on the outcone of the proceedi ngs bel ow, and was, therefore,
harm ess error. See, e.g., Jacocks v. Mntgonery County, 58 M.
App. 95, 107 (1984) (an agency's erroneous adm ssion of evidence is
prejudicial and reversible if, under the totality of the
circunstances, it appears to be reasonably probable that the error
affected the agency's determnation). Qur holding in this respect
shoul d not be construed as this Court's endorsenent of the manner
in which the application file was nmaintai ned. The "powers that be"
in Prince George's County owe it to their citizenry to adhere nore
faithfully to such provisions, which are obviously designed for the

public benefit.

V

The final question presented by appellants is whether the
circuit court erred in determning that the Council was not
required to remand the case upon all eged anmendnents of application
A-9900. In light of our holding that the circuit court was w t hout
authority to review the approval of A-9900, we need not resolve
this question because appellants' argunent relates solely to an

al | eged anendnent of A-9900. In other words, the issue is noot.
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CONCLUSI ON

Qur holdings are summarized as follows. First, the circuit
court was without authority to entertain a review of the Council's
approval of A-9900. Therefore, all issues pertaining to that
application are noot, the Council's approval of A-9900 stands, and
the circuit court's denial of appellees' notion to dismss the
appeal of A-9900 is reversed and remanded with instructions to
dism ss the petition for judicial review of A-9900. Second, the
circuit court's ruling that the Council's decision approving A-9901
contained sufficient findings of fact and reasonably articul ated
conclusions of law is reversed, and the case of A-9901 nust be
remanded by the circuit court to the Council for a decision
comporting with the I egal principles explained herein. Third, if,
after remand, appellants should seek judicial review in circuit
court of the Council's revised decision respecting A-9901, and
assert again the issue of personal bias, the circuit court shal
consi der appel |l ants’ suppl enentation of record request in
accordance with our within directives. Fourth, the circuit court
correctly determ ned that the Council was not required to remand
the case for failure of the rezoning application file in the ZHE s
office to contain a copy of the Basic Plan and traffic study. The
circuit court, therefore, is affirnmed in this limted respect.

Finally, in light of our holding in the first issue presented, the
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issue, i.e., the alleged anendnent of A-9900, is noot, and the

circuit court was without authority to decide the matter.

JUDGMVENT OF THE CIRCU T COURT
FOR PRI NCE CGEORGE' S COUNTY
AFFI RVED | N PART AND REVERSED
AND REMANDED | N PART FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON.

COSTS TO BE PAI D ONE HALF BY
APPELLANTS AND ONE HALF BY
APPELLEES.



