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LAND | NSTALLMENT CONTRACTS - -

Part performance of an oral land installnent contract may
satisfy Statute of Frauds when acts of taking possession of
property with consent of owner and nmeki ng paynents were
consistent only with the existence of a contract to purchase
the property based on uncontradi cted evi dence that
possessi on was not pursuant to a tenancy.

RP § 10-108 applies to any |egally binding executory
agreenent neeting the definition in RP § 10-101(b) whet her
or not in witing. RP 8 10-108 requires the award of
attorney’s fees, however, only if relief is granted pursuant
to that section
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The parties to this appeal seek a final determ nation of
their rights and obligations in certain real property. Appellant
contends that this case should be analyzed as a conditional
bequest of real property, which bequest |apsed for failure of the
condition. Appellee contends that this case should be anal yzed
as an oral contract to convey real property under the statutes
governing land installnment contracts. M. Code, Real Property
Article (RP), 88 10-101 et seq. The trial court found that there
was an oral contract to convey real property and granted relief
to the purchaser by ordering a refund of all paynents made under
RP § 10-102(d), but refused to grant specific performance or
other relief pursuant to RP 88 10-105 and 10-108. Wile we hold
that the trial court did not err in finding the existence of a
valid contract, the record does not support the trial court’s
finding regarding the total anobunt paid by appellee under the
contract. For this and other reasons expl ai ned bel ow, we shall
vacate the judgnent of the trial court and remand for further
pr oceedi ngs.

Facts

Not surprisingly, the parties disagree as to when the
rel evant facts begin. Appellant, Earl Collins, Personal
Representative of the Estate of Thomas Collins, states that the
begi nning point is when the decedent, acconpani ed by appell ee,

Cerald Paul Morris, went to a |lawer, Charles J. Janus, on



Cctober 17, 1991, for the purpose of preparing a wll for
decedent. According to appellant, the decedent explained to M.
Janus that he wanted his friend, appellee, to have decedent’s
house | ocated at 2414 Shadysi de Avenue, Suitland, Maryl and,

provi ded that appellee pay for it. M. Janus expl ained that the
parties should execute a contract of sale, but the decedent
refused to pay the quoted fee. The decedent requested M. Janus
to prepare a sinple wll, which he did, and it was executed by
the decedent. The parties never entered into a witten contract
of sale. The will contained the follow ng provision:

ARTICLE Il. To ny friend, Cerald Pau

Morris, of Suitland, Maryland, | give, devise
and bequeath ny house and | and at 2414
Shadysi de Avenue, Suitland, Mryl and upon the
foll ow ng conditions:

That Gerald Paul Mrris is buying the

af oresaid property for a contract price
of $88,000.00 at a rate of $1, 000.00 per
nmont h commenci ng Novenber 1, 1991 plus

t he paynent of all outstanding and
ongoi ng property taxes. If | die prior
to the paynent of all this noney, then
M. Mrris can continue to pay $1, 000.00
per nonth plus $85.00 interest per nonth
and all outstanding property taxes to ny
personal representative as and for the
residuary estate. Wen the entire sum
is paid, nmy personal representative
shal |l convey a deed to M. Morris

acknow edgi ng that he owns the property
as sole tenant in fee sinple.

The WII was executed on Cctober 17, 1991, and the decedent died
in March, 1992.

Begi nning in 1990, and prior to the execution of the WII by
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decedent, appell ee nade paynents to the decedent. Appellee

conti nued nmaki ng those paynents after execution of the WIIl. The
paynments were not always nade at the sane tinme in a given nonth,
and paynments were not nmade in all nonths. The parties dispute
the anount of the total paynents. |In any event, appellee stopped
maki ng paynents after Septenber, 1995. In Novenber, 1995,
appellant filed a conplaint for repossession of the property in
the District Court for Prince George’ s County, seeking possession
for nonpaynent of rent for the nonths of Septenber, Cctober, and
Novenber, 1995. That case was dism ssed by the court.

On February 7, 1996, appellant filed this suit in the
Crcuit Court for Prince George’'s County. In an anended
conpl ai nt, appellant sought (1) a declaratory judgnent with
respect to the rights and obligations of the parties, (2)
possession of the property pursuant to RP § 14-108.1,! (3)
damages for breach of contract, (4) an injunction to prevent

occupancy of the prem ses by appellee, and (5) to prevent unjust

'Section 14-108.1(a) and (b) provide, in part:

(a) Application of section. —This section does not
apply to:
(1) A grantee action under 8 14-109 of this
subtitle; or
(2) A landlord-tenant action that is within the
exclusive original jurisdiction of the District
Court.
(b) Right to bring action. —(1) A person who is not
i n possession of property and clains title and right to
possession may bring an action for possession agai nst
t he person in possession of the property.
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enri chnment, damages for the nonths in which the property was
occupi ed by appell ee w thout paynent.

The begi nning of the relevant facts, as perceived by
appel l ee, was in 1990, when the decedent entered into an all eged
oral contract with the appellee to sell the real property to
appel l ee for the price of $100,000, payable at a rate of $1, 000
per nonth, plus the paynent of real estate taxes. In Septenber,
1990, appell ee began naki ng paynments and t ook possession of the
property. On Cctober 17, 1991, the decedent and appellee went to
M. Janus so that the decedent could execute a will. The
decedent told M. Janus about the contract at that tinme, and
informed M. Janus that the contract price was $100, 000 and t hat
appel | ee had paid $12,000, |eaving a bal ance of $88,000. M.
Janus suggested that the contract be put in witing, but the
decedent did not want to pay the costs for preparation of a
contract. A wll was prepared, as stated previously.

Appel lee filed a counterclaimin the proceedi ngs bel ow,
contending that there was an oral contract which was bindi ng
under the statutes governing |land installnment contracts.
Appel | ee sought specific performance of the contract pursuant to

RP 88 10-105 and 10-1082 or, in the alternative, rescission

RP § 10-105 provides in pertinent part:

(a) Right to demand grant upon execution
of nortgage; expenses. —If the contract
(continued...)
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pursuant to RP 8§ 10-102(f).% Appellee also included a count
asserting malicious use of process based on the filing of the
prior district court action.

The case was tried non-jury on Novenber 22, 1996. The trial

court, by nmenorandum opi nion and order filed on July 22, 1997,

%(...continued)

fixes no earlier period, when 40 percent or
nore of the original cash price of the
property is paid, the purchaser may denmand a
grant of the prem ses nentioned in the
contract, on the condition that he execute a
purchase noney nortgage to the vendor, or to
a nortgagee procured by the purchaser.

RP § 10-108 provi des:

If a vendor fails to conmply with the
provi sions of 10-105 or 10-107 of this
subtitle, the purchaser has the right to
enforce these sections in a court of equity.
If the court finds that the vendor has failed
to conply with these provisions, the court
shal |l grant appropriate relief and shal
require the vendor to assune all court costs
as well as a reasonabl e counsel fee for the
purchaser’s attorney.

]%n our view, the nore pertinent reference is to RP § 10-
102(d):

Ri ght of purchaser to cancel and receive
refund until copy instrument is given him —
Until the purchaser signs a land install nent
contract and receives a copy signed by the
vendor, the purchaser has an unconditi onal
right to cancel the contract and to receive

i mredi ate refund of all paynents and deposits
made on account of or in contenplation of the
contract. A request for a refund operates to
cancel the contract.



and order filed August 14, 1997, ruled as follows. The court
agreed with appellee and found that appellee and the decedent had
entered into a contract for the sale and purchase of the subject
property for a purchase price of $100,000 payable in $1, 000
monthly installments. The court found that appellee should
receive from appell ant the sum of $42,345 in paynents nmade, |ess
the sum of $18,400 in fair rental value paynents he shoul d have
made from Cctober, 1995 through August 31, 1997, |leaving a
bal ance due to appellee in the amount of $23,945 as of August 31,
1997. The court ordered that a lien be entered in favor of
appel | ee against the real property in question. The court denied
all other clains by both parties.
Questions Presented

The appel | ant presents a nunber of issues on appeal that we
have rephrased as foll ows:

1. Was the trial court’s finding, that Gerald Mrris

and Thomas Collins had entered into a valid | and

install nent contract, correct?

a) Does the contract violate the statute of
frauds?

b) Are material ternms of the contract so vague
and uncertain as to render the contract
unenf or ceabl e?

c) Does the contract violate the rul e against
perpetuities?

In addition, appellee presents certain additional questions

that we have rephrased as foll ows:



1. Did the trial court err in failing to grant
appel l ee his attorney’s fees?

2. Was the trial court’s finding, that appellee had
pai d $42, 345, clearly erroneous?

3. Did the trial court err in determning that

appellant was entitled to an offset for the fair

rental value of the property for a portion of

appel | ee’ s occupancy?

Di scussi on
A
Appel l ee infornms us that, while this appeal was pendi ng,

appellant filed a forcible entry and detainer action in the
District Court for Prince George’s County and obtai ned judgnent
agai nst appell ee. Accordingly, appellee has vacated the prem ses
and has abandoned his claimfor specific enforcenent under RP 88
10- 105 and 10-108. Thus, the renmaining i ssues between the
parties are the anmount of refund, if any, owed to appellee, and
whet her the trial court should have awarded appellee his
attorney’s fees. The parties agree that the fornmer issue, and
the one we address in this section, turns upon whether appellee
and the decedent entered into a valid land install nent contract
within the neaning of RP 8 10-101(b). Specifically, if a valid
| and install ment contract does exist, appellee is entitled to a
refund of all paynments made to appellant and the decedent w t hout
an offset for the fair rental value of the property during

appel l ee’ s occupancy. Spruell v. Blythe, 215 Md. 117 (1958).
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|f, by contrast, there is no valid land installnment contract, any
refund to appell ee nust be offset by the fair rental value of the

property for appellee’s entire period of occupancy. Szaleski V.

Goodnman, 260 Md. 24 (1970); Maryland State Housing Co. v. Fish,

208 Md. 331 (1955).
RP 8§ 10-101(b) provides as foll ows:
Land install nment contract. —*“Land

instal |l ment contract” means a |l egally binding

executory agreenent under which (1) the

vendor agrees to sell an interest in property

to the purchaser and the purchaser agrees to

pay the purchase price in five or nore

subsequent paynents excl usive of the down

paynment, if any, and (2) the vendor retains

title as security for the purchaser’s

obl i gati on.
Appel I ant contends that the arrangenent in question is not a
“l egal Iy binding executory agreenent” within the neaning of this
subsection. |In support of his position, appellant first argues
that there was no witten agreenent of sale sufficient to satisfy
the statute of frauds. See RP 8§ 5-104.% Appellant explains that
the attenpt to convey the property by conditional bequest could

not satisfy the requirenent of a witing, and the statute was not

“That section provides:

No action may be brought on any contract
for the sale or disposition of land or of any
interest in or concerning |land unless the
contract on which the action is brought, or
sonme nmenorandum or note of it, is in witing
and signed by the party to be charged or sone
ot her person lawfully authorized by him

-8-



satisfied by part performance because the paynents were made
pursuant to the bequest and not pursuant to a contract. Second,
appel  ant argues that the agreenment was too vague and uncertain
to be enforceable, and third, that the agreenent, as found to
exist by the trial court, violated the rul e against perpetuities.
1

Prelimnarily, we note that the purpose of the statute of

f rauds

is the prevention of successful fraud by

i nduci ng the enforcenent of contracts that
were never in fact made. It is not to
prevent the performance or the enforcenent of
oral contracts that have in fact been nmade;
it is not to create a | oophol e of escape for
di shonest repudiators. Therefore, we should
al ways be satisfied with “sonme note or

menor anduni that is adequate, when consi dered
with the admtted facts, the surrounding

ci rcunst ances, and all explanatory and
corroborative and rebutting evidence, to
convince the court that there is no serious
possibility of consummating a fraud by
enforcenent. Wen the mnd of the court has
reached such a conviction as that, it neither
pronotes justice nor | ends respect to the
statute to refuse enforcenent because of
informality in the menorandumor its

conpl eteness in detail.

Corbin on Contracts, 8 22.1, pp. 703-04 (Rev. ed. 1997).
In this case, the existence of an oral contract was
established by the testinony of appellant’s own w tness, M.

Janus, who was decedent’s counsel and the drafter of the will.

On direct, M. Janus testified that, during a neeting of M.



Janus, the decedent, and appellee, the decedent infornmed M.
Janus that he was selling his house to appellee. M. Janus
testified that he advised the decedent to put the agreenent in
writing but that the decedent did not want to pay the cost of
preparing a contract. Finally, he testified that the decedent
decided to have a will prepared rather than a contract only
because the preparation of a will was | ess expensive than the
preparation of a contract. On cross-exam nation, M. Janus
further testified that, at the neeting, it was revealed to him
that the contract price was $100, 000, and that $12, 000 had been
pai d, |eaving a bal ance of $88,000. He could not renenber if he
was so inforned by the decedent or appellee, but he did renmenber
that, at the very |l east, the decedent acknow edged that these
facts were true. M. Janus also testified that, as of the tine
of the neeting, appellee had noved onto the property. Appellee
and another w tness supplied the details that appellee had noved
onto the subject property in the fall of 1990, and had begun
maki ng $1, 000 nonthly paynents at that time. On the strength of
this testinony, the trial court found that, prior to the drafting
of the will, the decedent and appellee had entered into a
contract for a purchase price of $100,000 payable in $1, 000
nonthly installnments, $12,000 of which had been paid as of the
time the will was drafted. Appellant offered no evidence to

contravene these basic facts. |Instead, appellant makes argunents
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that are alnost wholly legal in nature.

Appel  ant argues that a will is anbul atory and has no | egal
effect until the testator’s death. According to appellant, the
decedent coul d have revoked the terns of his will any tine up to
the date of his death with no | egal repercussions. Thus,
appel |l ant asserts, a bequest in a wll cannot constitute and is
“conpletely different froma contractually bindi ng menorandum
sufficient to take a case out of the Statute of Frauds.”
Contrary to appellant’s assertion, although a will is freely
revocabl e anytinme prior to the testator’s death, it still may
constitute a nmenorandum of a coll ateral agreenent sufficient to
satisfy the statute of frauds. See Corbin on Contracts, supra, 8§
22.6, pp. 735-36. Indeed, the will, on its face, describes the
terms of a land installnent contract between appellee and the

decedent. Conpare Chilcoat v. Reid, 154 M. 378 (1928) (devise

of real property conditioned upon paynents of support to the
testator’s niece that bore no relationship to value of property).
Moreover, the terns expressed in the will are consistent with the
version of events testified to by M. Janus, and ultimately found
by the trial court. Arguably, the will does not expressly
reference the contract that was found by the trial court; it does

not reference a contract that was made in 1990 for the sal e of
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t he subject property for a purchase price of $100,000.° It is
clear fromthe testinony of the drafter of the will, however,
that that fact is the fault of the drafter.

In any event, there was sufficient evidence of part
performance to satisfy the statute.® Specifically, there was
evi dence that appell ee noved onto the subject property and began
maki ng nonthly paynents in the fall of 1990. At the tine of the
neeting with M. Janus, $12,000 had been paid. Thereafter,
appel | ee continued nmaki ng nonthly paynents up to and incl udi ng
August, 1995, including the paynent of real estate taxes and
expenditures for repairs.

Appel I ant nonet hel ess mai ntains that the paynents nmade by
appel l ee do not constitute part performance sufficient to satisfy

the statute of frauds because they are not unequivocally,

*“[A] nmenmorandum in order to make enforceable a contract
within the Statute of Frauds, may be any document or witing,
formal or informal, signed by the party to be charged or by his
agent actually or apparently authorized thereunto, which states
Wi th reasonable certainty, (1) each party to the contract either
by his own name, or by such a description as will serve to
identify him or by the nanme or description of his agent, (2) the
| and, goods or other subject-matter to which the contract
relates, and (3) the ternms and conditions of all prom ses
constituting the contract and by whom and to whom the prom ses
are made.” Sinclair v. Wber, 204 Ml. 324, 332 (1954) (citing 1
Rest atenent, Contracts, sec. 207; London v. Riebel, 189 M. 376).

It is well-settled that the doctrine of part performance is
an equitable principal, available only when the relief sought is
equitable in nature. See Unitas v. Tenple, 314 Mi. 689, 700-01
(1989). It is equally clear that “legally binding executory
agreenent,” under the Act, neans that the agreenent nust be
capabl e of specific performance. See Szal eski and Fish, supra.
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directly, and specifically referable to the contract. More
specifically, appellant argues that the paynents nade prior to
the decedent’s death could just as easily have been rent as
paynents on a land installnment contract. Further, the paynents
made after decedent’s death are referable to the bequest in the
will.
The types of acts that will satisfy the doctrine of part

performance are such that

the court shall, by reason of the act itself,

wi t hout knowi ng whet her there was an

agreenent or not, find the parties in a

position different fromthat which, according

to their legal rights, they would be in if

there were no contract.

Unitas v. Tenple, 314 Md. 689, 709 (1989) (quoting J. Poneroy,

Specific Performance of Contracts, 8§ 107, at 259 n.2 (3d ed.

1926), in turn quoting Dale v. Hamlton, 5 Ha. 369, 381 (1846)).

Mann v. White Marsh Properties, Inc., 321 Md. 111 (1990), a
case cited by appellant, was a suit for specific perfornmance of
an oral contract for the sale of land. |In that case, the Court
of Appeals held that summary judgnent was properly granted in
favor of the seller when the purchaser’s sol e avoi dance of a
statute of frauds defense was the contention that there had been
part performance. The purchaser had argued that certain
preparatory steps he had taken - obtaining Baltinore County’s
approval of a percolation test and a building permt - were

conditions precedent of the oral contract and, thus, constituted
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part performance. The Court noted that there was no dispute that
the acts had been perfornmed. Rather, there were conflicting
inferences to be drawn fromthose undi sputed primary facts. The
acts were consistent both with the purchaser’s contention that a
contract existed, and the seller’s contention that the parties
had not conpleted negotiating a contract. Under these

ci rcunstances, the Court ruled that the acts were not

unequi vocal ly referable to the contract and that sumary judgnent
was properly granted based on the statute of frauds defense.

In this case, appellant offered no evidence that appellee
was occupying the prem ses pursuant to a tenancy, and the trial
court found as a matter of fact that there was no | andl ord-tenant
rel ati onshi p between appel |l ant and appellee. The court concl uded
that the paynments made by appell ee were not rent but were nmade to
purchase the property. Those findings were not clearly erroneous
and, consequently, unlike the situation in Mann, the acts
constituting appellee’ s part performance —taking possessi on of
the prem ses, and maki ng paynents over the course of four years —
were consistent only with the existence of a contract to purchase

the property.’

I'n appropriate circunstances, the Courts of this State have
hel d part paynment coupled wth the taking of possession to
constitute sufficient part performance of an oral |and sale
contract to renove the bar of the statute of frauds. See Serio

V. Von Nordeck 189 Ml. 388, 391-92 (1947); Bauer v. HamI|, 188
Md. 553, 566 (1947); CGorney v. Marconi, 186 Mi. 582, 589 (1946);
(continued...)
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2.
Appel I ant contends that the ternms of the purported contract
are too vague and indefinite to be capable of enforcenent. Thus,

under Szal eski, supra, the Act does not apply and any refund to

appel | ee must be offset by the fair rental value of the property
for appellee’ s entire occupancy. Appellant does not contend
that, simlar to the contract in Szaleski, the contract fails to
identify the subject property with sufficient definiteness.

Rat her, appellant argues that there is no evidence to spell out
appellee’s current liability, there is no interest rate stated,
no nmethod for calculating interest due, no tinme stated for ful
paynment, and no statenment of penalties. In our estinmation, the
material ternms of the contract are sufficiently certain and
definite to render the contract enforceable.

As noted above, there was anpl e evidence upon which the
trial court could find that appellee and the decedent entered
into a land install nment contract for the subject property for a
contract price of $100,000 payable at $1,000 per nonth plus
out standi ng and ongoing real estate taxes. Inplicit in such an

agreement is the termthat $1,000 will be paid each nonth unti

’(....continued)
Soehnl ein v. Punphrey, 183 MiI. 334, 336 (1944); Allers v. Klein,
161 Md. 194, 203 (1931); Gorsuch v. Kollock, 139 M. 462, 467,
470 (1921); Snyder v. Snyder, 79 M. App. 448, 454-56, cert.
deni ed, 317 Ml. 511 (1989). Conpare Bank v. Hurst Estate, 187
Md. 333, 338 (1946) Boehm v. Boehm 182 M. 254, 264-65 (1943);
Semmes v. Wirt hington, 38 Md. 298 (1873).
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the principal is conpletely paid. Accordingly, the term of

paynent is 100 nonths. See Glbert, 255 Ml. at 195 (“the only

possi bl e uncertainty is the termof the nortgage which can easily
be determ ned by resorting to readily available tables relating
to nmonthly reduction | oans”).

Next, there is the issue of interest. Under the agreenent,
as found by the trial court, there was no provision for interest
paynments. The contract provided for the payment of principal
only. Accordingly, the cases regarding anbiguity for failure to

state a rate of interest are inapposite. See, e.qg., Chanbers v.

Jordan, 257 Md. 144 (1970) (contract provided as foll ows:
purchase price of $34,500; $5,000 paid as deposit/down paynent;
$25, 000 deed of trust to be obtained by seller; remaining
purchase price to be paid at closing; contract did not specify

any of the terns of the deed of trust); Manning-Shaw Realty Co.

v. MConnell, 244 Md. 579 (1966) (sane rationale as Silvernan,

infra); Silverman v. Kogok, Admir, 239 M. 71, 77-78 (1965) (sale

of 18,300 square feet at 90 cents per square foot; contract

provi ded for $2,800 down paynent and provided that the bal ance
woul d be payable at a rate of $100 per nonth; contract al so
provided for 6% interest, but did not indicate whether $100
paynment included interest or was principal only; distinction was

di fference between $100 and $168 per nonth); Standard Hones, |nc.

v. Pasadena Building Co., 218 Md. 619, 626 (1959) (seller agreed
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to convey certain lots in exchange for “such purchase noney
nortgage as would allow the buyer to obtain a construction
nortgage;” none of the ternms of such nortgage - e.g., tinme, node
and terns of paynent, including interest rate - were even

mentioned); Smith v. Biddle, 188 Ml. 315 (1947) (contract

provi ded for $4, 000 purchase price, $500 down paynent, and
bal ance to be paid by a nortgage or nortgages to be arranged;
neither terns, interest rate nor anortization rates provided).
I n each of the cases above, the contract omtted material terns
and thus was unenforceable. The mssing terns of the various
financi ng arrangenents determ ned such pertinent issues as the
time over which the bal ances woul d be paid, the nunbers and
anounts of periodic paynents, and the total anmounts of interest
payabl e under the contracts. By contrast, in the instant case,
each of these ternms was fi xed.

Appel l ant notes that the will contains a provision for
i nterest of $85.00 per nonth conmenci ng upon M. Collins’ s death.
The trial court did not make a finding that the contract had been
nodi fied to include this term and indeed, the record extract is
silent regarding the exchange of any consideration to support

such a nodification.® Even if we presune that the contract was

®Regar dl ess of whether there was an enforceable
nmodi fication, the checks and receipts included in the record
extract indicate that appellee operated under the inpression that
i nterest was due each nonth, although, inexplicably, he paid $88,

(continued...)
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nodi fied to include interest as set forth in the will, such
nodi fi cati on does not render the contract unenforceable for
vagueness. The significance of a rate of interest is only that
the total anobunt of interest due under the contract may be
determ ned by reference to the interest rate and the term of
paynent. In this case, where the anmount of periodic interest
paynents and the term of paynents is given, the interest rate
woul d add nothing. Ganted, the termof interest paynents was
contingent upon the date of M. Collins's death. As of the date
the term purportedly was added to the agreenent, however, the
m ni mum and maxi num anmounts of interest potentially due under the
contract could be calculated quite easily, and with the
enpl oynent of basic al gebra, a wei ghted average coul d be
det er m ned.

Finally, the absence of a default provision does not render

the contract invalid for vagueness. G lbert v. Banis, 255 M.

179, 189 (1969) (quoting Baker v. Dawson, 216 M. 478, 494-95

(1958)). In the absence of such provisions, the seller nust

proceed under his or her common |law renedies in the event of a

8(...continued)
rat her than $85 per nonth. Possibly, the consideration for any
nodi fication was the procurenent by the decedent of a witing
evi dencing the agreenent. 1In any event, the trial court was not
required to determ ne whether there had been a nodification given
that the relief provided was a refund of all amunts paid. There
was no need to determ ne the anount of the bal ance due under the
contract, an anount that woul d change dependi ng upon whet her or
not interest was due.
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default. See Paape v. Gines, 256 Ml. 490, 493 (1970)

(discussing Brown v. Hardcastle, 63 M. 484 (1885); Court noted

that, in Brown, nortgage provided interest of one percent until
princi pal becanme due, and was silent as to any provision of
interest in the event the principal was not paid upon maturity.
Under such circunstances, the Court held that the debtor was
subject to the legal rate of interest after the date of
maturity.).

3.

Appel I ant next argues, again relying on the terns of the
will as the relevant source of the terns of the contract, that
because appellee was permtted to occupy the property
indefinitely without making paynents but ownership could not vest
unless full paynment is made, the contract violates the rule
agai nst perpetuities. The trial court found that the rule
agai nst perpetuities was inapplicable because, under these
circunstances, the law inplies a reasonable tinme for paynent. W

agree. See Brown v. Parran, 120 Md. App. 653, 662 (1998).

B
W now turn to appellee’s issues. As explained below, the
trial court correctly denied appellee attorney’s fees. W do not
find, however, a basis in the record for the trial court’s
determ nation of the total paynents nade by appellee. Further,

the trial court’s determ nation, that appellee is |liable for
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rental paynments beginning in October, 1995, necessarily rests
upon certain factual findings that the trial court never
expressed. Rather than try to guess what those findings were, we
direct the court to make express findings on renmand.

1

Appel l ee maintains that he was entitled to an award of
attorney’s fees pursuant to RP 8 10-108. That section provides
as follows:

If a vendor fails to conmply with the

provi sions of 8§ 10-105[° or 8§ 10-107 of this
subtitle, the purchaser has the right to
enforce these sections in a court of equity.
If the court finds that the vendor has failed
to conply with these provisions, the court
shal | grant appropriate relief and shal
require the vendor to assune all court costs
as well as a reasonabl e counsel fee for the
purchaser’s attorney.

The trial court determ ned that appellee was entitled to
relief under RP 8 10-102 rather than under RP 88 10-105 and 10-
108, and there is no corresponding right to an award of
attorney’s fees provided in RP 8 10-102. The trial court held
that relief under RP § 10-108 was not avail abl e because the

contract was not in witing.! Relying upon RP § 10-102(d) and

°As set forth in footnote 2, supra,this section entitles the
pur chaser, upon paynent of 40 percent or nore of the purchase
price, to demand grant of the prem ses on the condition that he
execute a purchase noney nortgage to the vendor, or to a
nort gagee procured by the purchaser.

°RP § 10-102 provides that all land installnment contracts
(continued...)
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Spruell, supra, the trial court held that relief was avail abl e

under RP § 10-102(d). Although, it is true that the contract was
not in witing, we see nothing in the Act limting the relief
provided in RP 8§ 10-108 to witten contracts. The Act defines a
“l'and installnment contract” as a “legally binding executory
agreenent under which (1) the vendor agrees to sell an interest
in property to the purchaser and the purchaser agrees to pay the
purchase price in five or nore subsequent paynents excl usive of
t he down paynent, if any, and (2) the vendor retains title as
security for the purchaser’s obligation.” As noted above, the
agreenent did neet this definition. That having been said, the
trial court necessarily could not have awarded both rescission
under RP § 10-102 and specific performance under RP § 10-108. On
appeal , appel |l ee has abandoned his claimunder RP § 10-108.
Appel | ee neverthel ess argues that RP § 10-108 entitles him
to recover attorney’'s fees if he was entitled to relief under
that section, regardless of whether he ultimtely obtained relief
under that section. W think that appellee’ s reading of this
section is strained. W interpret RP 8§ 10-108 to require the
award of attorney’s fees only if relief is awarded pursuant to
this section. Thus, the trial court did not err in refusing to

award attorney’'s fees to appell ee.

19(....continued)
shall be in witing. RP 8§ 10-103 sets forth certain requirenents
regardi ng the contents of such a witing.
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2.

We agree with appellee that the record does not support the
trial court’s finding that appellee paid $42, 345 under the
contract, yet the trial court found as a matter of fact that
appel | ee nade twel ve $1, 000 paynents prior to the execution of
the will, and the record contains copies of checks and receipts
evi denci ng additional paynents in excess of $40,000. As we
cannot ascertain the basis for the trial court’s conputation, we
shall remand for a recal cul ation of the paynents.

3.

Finally, appellee argues that the trial court was clearly
erroneous in determning that appellant was entitled to an offset
for the fair rental value of appellee’ s occupancy of the prem ses
after Septenber, 1995. |In support, appellee argues that he was
not unjustly enriched and that he was occupying the prem ses as a
purchaser, not a tenant, and this was found as a fact.

Pursuant to RP § 10-102(d), appellee was entitled to demand
a refund of the anpbunts paid under the contract. Such a denmand
woul d have cancelled the contract. The trial court’s
determ nation that appellee was liable for rent after Septenber,
1995, nmay have been based upon a finding that the contract was
cancell ed as of that date. The trial court made no such express
finding, however, and it does not appear that such a finding

woul d be sustai nabl e upon the record before us. Thus, on renmand,
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the trial court should determ ne the date the contract was

cancel l ed and cal cul ate an offset for appellee’ s occupancy of the

prem ses after such date.
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JUDGVENT VACATED, CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
THIS OPI NI ON, COSTS TO BE PAID
BY APPELLANT.



