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Li eut enant Col onel Daniel Collins (“Lt. Col. Collins”) appeal s
a decision of the Grcuit Court for Montgonery County di sposing of
marital property, awarding child support, and awardi ng attorney’s
fees to appellee, Cynthia Collins, Ph.D. (“Dr. Collins”). On
appeal, Lt. Col. Collins poses for our consideration three
guestions, which we have rephrased as foll ows:

|. Did the trial court commt reversible

error in arriving at the form and the anount

of the nonetary award, the pension award, and

the reservation on the issue of alinony, nade

in favor of Dr. Collins?

1. Did the trial court commt reversible
error inits child support award?

L1l Dd the trial court conmi t
reversi ble error by awarding attorneys’ fees
to Dr. Collins?

For the reasons set forth bel ow, we vacate the portion of the
court’s nonetary award requiring Lt. Col. Collins to pay Dr.
Collins $5,896.* W vacate the child support order and attorneys’
fees award, and remand the case for further proceedi ngs on those
| ssues. In all other respects, we affirm the judgnent of the

circuit court.

FACTUAL AND PROCEDURAL BACKGROUND

! Thetotal monetary award was $15,304. This amount was based on half of the valueof
some diamonds that were found to be marital property, or $3,250; Dr. Collins' $6,158 marital
interest in the Utah condominium purchased by Lt. Col. Collins prior to the marriage; and
$5,896, which represented Dr. Collins' portion of the pension payments made to Lt. Col. Collins
for the period May 1, 2000, through August 31, 2001. Although the court madean award of
$15,304, the actual total for these articlesis $16,404.
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The parties were married in Uah on July 21, 1979. \Wen they
divorced, Dr. Collins was fifty-one years old and Lt. Col. Collins
was forty-nine years old. Their only child, Jason Collins, was
born on Cctober 28, 1984. The fam |y noved a nunber of tines due
to Lt. Col. Collins’ Ar Force career, but, at the tine of the
di vorce, they had lived in Maryland for twelve years. Lt. Col.
Collins, however, maintained his residency in the State of South
Dakota, as nmenbers of the arnmed forces are permtted to do.?

In early January 2000, Lt. Col. Collins travel ed fromMaryl and
to South Dakota for a famly funeral. On or about January 8, 2000,
while still in South Dakota, he filed for divorce on the grounds of
irreconcilable differences. During thistinme, Lt. Col. Collins was
in the process of retiring. H's retirenent becane effective
March 31, 2000.

Lt. Col. Collins subsequently returned to the marital hone in
Maryl and, wthout telling Dr. Collins that he was seeking a
divorce. On January 14, 2000, Dr. Collins returned fromwork to
find that Lt. Col. Collins had left, taking a nunber of bel ongi ngs
wth him He left notes for both Dr. Collins and Jason, but the
notes did not explain why he had left or that he had filed for
di vor ce.

On January 15, 2000, a process server arrived at the marital

honme and served t he Sout h Dakota di vorce papers. The petition for

2Lt. Col. Collins was aresident of South Dakota when he joined the Air Force.
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divorce alleged, inter alia, that Jason was not Lt. Col. Collins’
son and requested paternity testing. Jason, who was | ooki ng at the
papers over Dr. Collins’ shoulder, becane immediately aware of
these allegations. Consequently, Jason does not wish to see his
father and has, throughout the proceedings below, refused
visitation, even though Lt. Col. Collins apparently had a paternity
test conducted and has satisfied hinself that Jason is his son.

Dr. Collins imediately retained counsel in both Maryl and and
Sout h Dakota in an effort to dism ss the South Dakota case for |ack
of jurisdiction.? On February 1, 2000, Dr. Collins filed a
conpl aint for absolute divorce inthe Crcuit Court for Mntgomery
County.

On March 21, 2000, the Grcuit Court of the Second Judici al
Crcuit of South Dakota determned that it had jurisdiction to
grant or deny the divorce, but that it lacked jurisdiction to
deci de issues of alinony, child support, child custody, and the
di vision of marital property. The divorce was granted on August 7,

2000.

¥ We have not been provided with a copy of the pleadings filed in South Dakota, but we
assume she claimed that the trial court lacked both personal and subject matter jurisdiction in the
case. We note that Dr. Collins apparently wished for the entire matter to be tried in Maryland, as
she filed acomplaint for absol ute divorce in the Circuit Court for M ontgomery County.
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In the interim the Mryland case was proceeding on the
di vi si on of property, alinony, and child support and custody.* For
a period of tinme, Dr. Collins was unable to serve Lt. Col. Collins,
who had left no forwarding address and was apparently making
hi msel f unavail abl e. Eventually, she had to arrange for
alternative service. He finally answered the conplaint on June 7,
2000.

In her conplaint, Dr. Collins requested pendente lite relief,
i ncludi ng child support, child custody, and alinony. A hearing was
hel d before a Special Master on August 8, 2000, the day after the
parties’ divorce becane final in South Dakota. At that hearing,
Dr. Collins explained that she had obtai ned a Doctorate in Nursing
Science during the marriage in order to increase her earning
capacity. At the tine of the hearing, she was earning $60, 000 a
year as an assistant professor at the University of Maryland in

Baltinore. Although Lt. Col. Collins had received a job offer, he

* The circuit court had jurisdiction over this case by virtue of Md. Code (1984, 1999 Repl.
Vol., 2000 Supp.), §8-212 of the Family Law Article, which staes:

If an annulment or a divorce has been granted by a court in
aforeign jurisdiction, a court in this State may exercise the powers
under this subtitle if:

(1) 1 of the parties was domiciled in this State when the
foreign proceeding was commenced; and

(2) the court in the other jurisdiction lacked or did not
exercise persond jurisdiction over the party domiciled in this State
or jurisdiction over the property at issue.

See also FL § 11-105, allowing Maryland courts to decide issues of alimony after the grant of a
divorce in another jurisdiction.
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had not yet comrenced enploynment. The hearing resunmed on August
23, 2000, at which tine the matter was taken under advi senent. The
master’s report and recomendati ons were filed on Oct ober 18, 2000.

Lt. Col . Collins filed exceptions to the naster’s
recomendati ons on Cctober 30, 2000. The circuit court held a
hearing on the exceptions on Novenber 22 and Decenber 8, 2000. It
appears that the circuit court, in an oral ruling, granted sonme of
Lt. Col. Collins’ exceptions and denied others, but it never
entered a witten order.

A hearing on the nerits of the case occurred on February 14
and 15, 2001, before a different judge. The trial court issued an
oral ruling on the issues on February 15, 2001, and a witten order
foll owed on March 1, 2001. The order stated, in pertinent part:

ORDERED that the plaintiff’s TIAA CREF
[retirenent account] is hereby determned to
be marital property with a value of $4,971.00
and the defendant’s stocks are hereby
determned to be narital property with a val ue
of $3,752.00, and no distribution shall be
made between the parties with respect thereto,
and it is further

ORDERED that the Uah land is hereby
determ ned to be marital property with a val ue
of $2,000.00, and said real property shall be
sold, and the net proceeds of sale divided
equal | y between the parties, and it is further

ORDERED t hat the three (3) | oose di anonds
in def endant’ s possessi on are her eby
determned to be marital property with an
exi sting val ue of $6,500.00, and it is further

ORDERED that the Utah condomnium is
hereby deternmined to be defendant’s pre-
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marital property; however, for reasons placed
on the record, plaintiff is hereby determ ned
to have a marital interest therein in the
amount of $6,158.00, and it is further

ORDERED that the defendant’s mlitary
pension is hereby determned to be marital
property, and the plaintiff is hereby awarded
an interest in said pension as foll ows:

$3,685.00/mo. X 248 (# of mos. of service during marriage) X 50%
310 (# of mos. of service)

or $1,474.00 per nmonth, and it is further

ORDERED t hat the defendant is determ ned
to owe to the plaintiff the sum of $5,896.00
as her portion of pension benefits fromMay 1,
2000 to and including August 31, 2001, and it
is further

ORDERED that a nonetary award is hereby
granted in favor of the plaintiff and agai nst
the defendant in the anpunt of $15,304.00 as
an adjustnment of the equities of the parties
in and to marital property, and it is further

ORDERED t hat a judgnment is hereby entered
in favor of Cynthia Collins and agai nst Dani el
Collins in the anbunt of $15,304.00, and it is
further

ORDERED that comrencing March 1, 2001,
the plaintiff shall pay the nonthly expense
for survivor's benefits in the defendant’s
pension in the anmount of $239.53 per nonth,
and it is further

ORDERED that the issue of alinobny is
hereby reserved, to be revisited by the Court
in the event the defendant 1is declared
di sabled and begins to receive disability
pay!®@ which affects the nonthly anount

® Lt. Col. Callins has applied for disability benefits but has not yet received aruling. At
the hearing before the trial court on February 15, 2001, in describing his health, he testified:
(continued...)
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plaintiff receives from defendant’s pension,
and it is further

ORDERED t hat the defendant shall pay to
the plaintiff for the support and mai ntenance
of the mnor child as child support the sum of
$1, 709. 00 per nonth, comenci ng and accounti ng
fromMrch 1, 2001, and due and payabl e on the
first day of each nonth in advance, and it is
further

>(...continued)
My hedlthisasfollows, | have a hearing | oss from flying F4
Phantoms for about approximately six years, | have pain,
headaches, stiff necks, and atrigger point over my left scgpula
from acar accident | had on 14 September * 98 driving home from
which | havereceived orthopaedic MRI’s, chiropractic treatment,
et cetera, et cetera, and so on and it still bothersme. A great deal
with headaches.

Since that accident | have continuous ringing in the ears, |
have carpal tunnel syndrome on both wrists—

*k*

| have abad knee and two flat feet. And | also havea
dental problem, | have several cracked molars which the Air Force
| am told by the dentist used a certain typeof filling that over 10 to
12 years—

*k*

I am in the process, | have had three surgeries in the last
five weeks, | had a basil cell carcinomaremoved from my
forehead, as you can see the scar. | have had tongue surgery on the
29" of January and my tongueis still numb from that and | am still
bleeding and having post nasal drip, that’s why we asked for the
extension.

*k*

And | have had aroot canal and | am having a crown put on
so | have had two crowns put on in like the last six months and |
have atemporary crown on right now which fell out two days ago.
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* k%

ORDERED t hat the defendant is determ ned
to be in arrears in his paynents of child
support to and includi ng February, 2001 in the
amount of $14,144.94 (which suns represents
child support arrears stipulated to by the
parties of $15,500.94, |ess $1, 356.00 credited
to defendant as a result of the recal cul ation
of child support for the nonths of May through
August, 2000), and it is further

ORDERED t hat a judgnent is hereby entered
in favor of Cynthia Collins and agai nst Dani el

Collins in the anount of $14,144.94, and it is
further

* k%

ORDERED t hat the defendant shall pay to
the plaintiff as a contribution toward her
attorney’s fees incurred in connection wth
t hese proceedi ngs the sum of $17,500.00, and
it is further
ORDERED t hat a judgnment is hereby entered
in favor of Cynthia Collins and agai nst Dani el
Collins in the amunt of $17,500. 00.
Thi s appeal foll owed.
DISCUSSION
I. Monetary Award and Pension Distribution
Appel lant first argues that the trial court erred when it
cal cul ated the nonetary award by including property that was non-
existent at the tine of the trial as well as by excluding certain
property. Specifically, appellant argues that the dianonds had
been sold at the time of trial, and were therefore inproperly

included as marital property. He al so conplains that the trial

court failed to award Lt. Col. Collins any portion of Dr. Collin's



-0

pensi on account. Further, he argues that the trial court erred in
the division of Lt. Col. Collin's mlitary pension, in the award of
$5,896 arising out of Lt. Col. Collin's pension paynents, and by
reserving on the issue of alinony. Dr. Collins, of course,
contends that the trial court’s rulings were correct.

A. The Monetary Award

1. Standard of Review
Maryl and Rul e 8-131(c) states:

When an action has been tried without a jury,
the appellate court will review the case on
both the law and the evidence. It will not
set aside the judgnent of the trial court on
the evidence unless clearly erroneous, and
w Il give due regard to the opportunity of the
trial court to judge the credibility of the
W t nesses.

See also Caccamise v. Caccamise, 130 Md. App. 505, 521, 747 A 2d
221, cert. denied, 359 Md. 29, 753 A 2d 2 (2000) (quoting Gallagher
v. Gallagher, 118 Md. App. 567, 580-81, 703 A 2d 850 (1997), cert.
denied, 349 Md. 495, 709 A 2d 139 (1998)).

The standard of review governing the
court's determnation as to marital property
Is relevant here. Odinarily, it is a
gquestion of fact as to whether all or a
portion of an asset is marital or non-marital
property. Findings of this type are subject
to review under the clearly erroneous standard
enbodied by MiI. Rule 8-131(c); we wll not
di sturb a factual finding unless it is clearly
erroneous.

Innerbichler v. Innerbichler, 132 Ml. App. 207, 229, 752 A 2d 291,

cert. denied, 361 Ml. 232, 760 A. 2d 1107 (2000).
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“When the trial court's findings are supported by substanti al
evi dence, the findings are not clearly erroneous.” TInnerbichler
132 Md. App. at 230. Moreover, “[t]he decision whether to grant a
nonetary award is generally within the sound discretion of the
trial court.” Alston v. Alston, 331 M. 496, 504, 629 A 2d 70

(1993) (citing Md. Code (1984, 1999 Repl. Vol.), 8§ 8-205(a) of the
Fam |y Law Article (“FL")).

2. Factors in Determining Amount and Payment of Award

Wien a party petitions for a nonetary
award, the trial court nmust follow a three-
step procedure. First, for each disputed item
of property, the court nust determ ne whet her
it is marital or non-marital. FL [Fam |y Law
Article] & 8-203. Second, the court nust
determine the value of all marital property.
FL &8 8-204. Third, the court mnust determ ne
if the division of marital property according
to title will be unfair; if so, the court may
nmake an award to rectify the inequity.

Doser v. Doser, 106 M. App. 329, 349-50, 664 A 2d 453 (1995).

I n bal anci ng the equities, the court nmust consider the factors

set forth in Ml. Code (1984, 1999 Repl. Vol., 2000 Supp.), 8§ 8-

205(b) of the Family Law Article (“FL"):

The court shall determ ne the anmpbunt and the
met hod of paynent of a nonetary award, or the
terns of the transfer of the interest in the
pensi on, retirement, profit shari ng, or
deferred conpensation plan, or both, after
consi dering each of the follow ng factors:

(1) the contributions, nonetary and
nonnonetary, of each party to the well-being
of the famly;

(2) the value of all property interests
of each party;
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(3) the econom c circunstances of each
party at the tinme the award is to be nade;

(4) the circunstances that contributed to
the estrangenent of the parties;

(5) the duration of the marri age;

(6) the age of each party;

(7) the physical and nental condition of

each party;

(8 how and when specific narital
property or i nt er est in the pension,
retirement, profit sharing, or deferred

conpensati on plan, was acquired, includingthe
ef fort expended by each party in accumrul ating
the marital property or the interest in the
pensi on, retirenent, profit sharing, or
deferred conpensation plan, or both;

(9) the contribution by either party of
property described in 8§ 8-201 (e) (3)!® of
this subtitle to the acquisition of real
property held by the parties as tenants by the
entirety;

(10) any award of alinony and any award
or other provision that the court has nade
wth respect to famly use personal property
or the famly hone; and

(11) any other factor that the court
consi ders necessary or appropriate to consider
in order to arrive at a fair and equitable
nonetary award or transfer of an interest in
the pension, retirenment, profit sharing, or
deferred conpensation plan, or both.

® FL & 8-201(e)(3) reads as follows:

(e) Marital property. --
(3) Except as provided in paragraph (2) of this subsection,
"marital property” does nat include property:
(i) acquired before the marriage;
(i) acquired by inheritance or gift from athird
party;
(iii) excluded by valid agreement; or
(iv) directly traceable to any of these sources.
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“Whil e consideration of the factors is mandatory, the trial
court need not ‘go through a detailed check list of the statutory
factors, specifically referring to each, however beneficial such a
procedure mght be ... for purposes of appellate review’'” Doser
106 Md. App. at 351 (quoting Grant v. Zich, 53 Md. App. 610, 618,
456 A.2d 75 (1983)) (other citation omtted).

The court granted Dr. Collins a $15,304 nonetary award “as an
adjustnment of the equities of the parties in and to narital
property.” Lt. Col. Collins conplains that the judge “failed to
set out the basis for the nonetary award that he nade to” Dr.
Col l'i ns. It is true that the trial court did not specifically
address each of the FL 8§ 8-205 factors. Nevertheless, it clearly
took into consideration the parties’ respective financia
situations, “the circunmstances that contributed to t he estrangenent
of the parties,” how and when various property was acquired, and
the duration of the marriage, saying, in respect to the latter
factor, that “an inportant factor to consider in this case is the
length of the marriage, it’s a marriage of long duration[.]” See
Bangs v. Bangs, 59 Md. App. 350, 369-70, 475 A . 2d 1214 (1984).

O her marital property exists in this case. Wth respect to
the famly use personal property, the court issued a use and
possession order but stated that, when the order expired, that
property “shall be sold, unless the parties are able to agree

ot herwi se upon its disposition, and the net proceeds of sal e shal
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be divided equally between the parties.” There was also a
substantial |ist of non-famly use personal property subnitted to
the court, but the court reserved on the issue of distribution in
the hope that the parties could come to an agreenent. The court
put the parties on notice that, if they could not agree, it would
be sold and the proceeds equitably distributed. Indeed, Lt. Col.
Col l'i ns does not conpl ain about the court’s decision to distribute
the parties’ marital property equitably. Hi s conplaints regarding
the nonetary award are quite specific, and we shall address each in
turn.
3. The Diamonds
Wth respect to the dianonds, Lt. Col. Collins conplains that
the court’s determination that the di anonds were marital property
and were worth $6, 500 “was based sol ely on the Appel |l ee’ s testinony
that the Appellant had allegedly ‘told her sonetine in the past’
that he had three dianonds.” Dr. Collins directs us to the court’s
findings and argues that they speak for thensel ves.
Now, there is an issue about three | oose
di anonds. The plaintiff testified there are
dianonds that were acquired during the
marri age, given to her because of an interest
her husband had in dianonds. It was his
testinony they were the di anonds he purchased
before the marriage and were non-narital
property and he sold them for $1,500. It is
her testinony they were, based on what he told
her, worth about $6,500. | accept her
testinmony, the plaintiff, [and] | find that

those three dianonds are nmarital property.
They aren’t available nowso | wll determ ne
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that to be $6,500 and award and equitably
distribute it equally between the parties.

W have previously held that,
[a]s a general rule, property disposed of
before trial cannot be marital property.
Gravenstine v. Gravenstine, 58 Ml. App. 158,
177, 472 A .2d 1001 (1984). An exception to
this rule is where one spouse clains that the
property was inproperly dissipated by the
ot her spouse. See Rock v. Rock, 86 M. App
598, 618-20, 587 A 2d 1133 (1991). Once
I nproper dissipation is alleged, the burden
shifts to the spouse claimng that dissipation
occurred to prove that the other spouse used
the marital property during the marriage to
prevent inclusion of the assets for any
consi deration of a nonetary award.
Choate v. Choate, 97 Ml. App. 347, 366, 629 A 2d 1304 (1993). see
also Beck v. Beck, 112 M. App. 197, 216, 684 A 2d 878 (1996),
cert. denied, 344 Md. 717, 690 A 2d 523 (1997).

Dr. Collins argued that the dianonds were dissipated. Lt.
Col. Collins has maintained that he sold the dianonds because he
needed the noney to help pay bills.

Dr. Collins has clainmed throughout that Lt. Col. Collins
voluntarily inpoverished hinself and had the ability to pay
additional support but has not done so, apparently equating
i mproper dissipation with voluntary inpoverishnent. Lt. Col.
Collins points out that the court, in the Decenber 8, 2000
exceptions hearing, found no voluntary inpoverishnent. Thi s
findi ng, however, was directly related to the i ssue of whether Lt.

Col. Collins was diligent in his efforts to | ocate post-retirenent
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enpl oynent. Moreover, no witnesses were called at the hearing on
the exceptions, which concerned only the pendente 1lite child
support, child custody, and alinony awards.

W have never required a trial court to make a specific
finding of dissipation. See welsh v. Welsh, 135 MI. App. 29, 52,
761 A 2d 949 (2000), cert. denied, 363 Mi. 207, 768 A.2d 5 (2001)
(inferring a finding of dissipation fromthe trial court’s ruling).
W infer a simlar finding of dissipation in the trial court’s
ruling here.

Clearly, the trial court credited Dr. Collins testinony that
t he di anonds were purchased during the nmarriage and that they were
worth $6, 500. Lt. Col. Collins argues that testinony that the
di anonds had a value of $1,500 was “uncontroverted” and was “the
only credi ble evidence of the value of the dianonds.” Lt. Col
Col l'i ns never provided the court with an apprai sal of the di anonds,
a recei pt for the dianonds’ sale, or identified to whomhe sold the
di anonds. Acknow edgi ng that the di anonds were unavail abl e, the
trial court accepted Dr. Collins’ valuation, which, according to
her, was the val ue ascribed to themby Lt. Col. Collins. As stated
above, we wll not find clear error in a ruling based on a
credibility determ nation. Rule 8-131(c); Caccamise, 130 Md. App.
at 521.

At oral argunent, Lt. Col. Collins contended that the court

was required to determne the “present value” of the dianonds,
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whi ch he contends to be $1,500. W decline to reduce the nonetary
award to $750 to reflect the price for which Lt. Col. Collins
all egedly sold the dianonds. Even assumng that Lt. Col. Collins
sold the dianonds for $1,500, absent sone evidence of an arms
| ength sale, there is no proof that this was the actual val ue of
t he di anonds. The court’s concl usion was not clearly erroneous.
4. Dr. Collins’ TIAA-CREF Account
Lt. Col. Collins next contends that the court erred by failing
to award himhalf of the value of Dr. Collins’ TIAA- CREF account,
or, alternatively, by not allowing himto take a credit agai nst the
nonetary judgnent. Again, Dr. Collins argues that the trial
court’s findings and ruling speak for themnsel ves.
The trial court made the following finding with respect to
this account:
Then with regard to the TI Al A]-Cref account of
the plaintiff’s, I will accept the suggestion
of the plaintiff that even though that is
marital property, so was [sic] the stocks that
M. Collins had possession of and has
di ssipated before the trial, they were narital
property and dissipated so I wll just treat
that as a wash even though there is a slight
difference in value, it’s not enough to worry
about. So she will be able to keep that Cref
account intact because of the settlenent.
The trial court clearly found that Lt. Col. Collins had
di ssipated <certain “stocks” during the separation period.

Consequently, we find no abuse of discretion in the court’s

decision not to award Lt. Col. Collins a portion of the TIAA-CREF
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account, but instead using his marital interest init to offset the
val ue of assets that he dissipated.
5. Monetary Award Based on Pension Payments
We shall discuss other aspects of Lt. Col. Collins many
conpl aints concerning the distribution of his pension in Section
|.B of this opinion. W address here his conplaint concerning the
sum of $5,896 included in the nonetary award to Dr. Collins, based
on pension paynents he received prior to the divorce. He argues
that this sumarose “solely out of the retirenment pay received by
the Appellant prior to the divorce between the Parties[.]”
(Enmphasis in appellant’s brief.) Because the pension paynents were
made prior to the tine of the divorce, he argues that they could no
| onger be considered marital property. Dr. Collins argues that the
pensi on award was proper because, as the court stated, “‘the
Plaintiff has not received any portion of her marital share’ for
the nonths of May thru August, 2000.”
The court explained its ruling as foll ows:
Now, insofar as marital, the mlitary
pension, the defendant has retired and is
receiving fromthe mlitary $3,685 a nonth and
he began receiving this mlitary pension in
May of 2000 and to this date, the plaintiff
has not received any portion of her marita
share.
And her marital share is equivalent to 40
percent of the pension based on the nunber of
nmonths the parties were married while the
def endant was earning his pension to the date
of his separation fromthe mlitary and so |

am consi dering the nunerator to be 248 nont hs
and the denom nator 311 nonths, 80 percent
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roughly divided by half equals 40 percent. It
cones out to $1,474 a nonth effective May 1,
2000.

There is no question that a pension, or rights to a pension,
are part of marital property. FL 8 8-204(b); Lookingbill wv.
Lookingbill, 301 M. 283, 289, 483 A 2d 1 (1984); Deering v.
Deering, 292 M. 115, 130-31, 437 A 2d 883 (1981); Long v. Long,
129 M. App. 554, 574, 743 A 2d 281 (2000).

Three net hods of determ ning the val ue of a pension have been
devel oped because nost often the pension at i ssue has not vested as
of the date of divorce. See Deering, 292 Ml. at 130-31 (expl ai ni ng
the different nmethods of placing a value on a pension); Kelly v.
Kelly, 118 Md. App. 463, 471, 702 A 2d 999 (1997) (noting that the
true value of a pension often cannot be ascertained with any
certainty at the tinme of divorce).

In this case, the pension had vested and present value was
readily ascertainable.’ The court wused the Bangs formula to
determine Dr. Collins’ marital portion of Lt. Col. Collin’ s nonthly
pensi on of $3,685. The division was to be fifty-fifty for pension
benefits accruing during the marriage, as expressed in the

foll owi ng formnul a:

1 X (248 nonths of narriage) X $3, 685
2 (310 nonths of service)

" We recognize that Lt. Col. Collins may be awarded disability pay, but the present value
was correct at the time the trial court ruled.
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Lt. Col. Collins was already in the Air Force when he married
Dr. Collins. Therefore, her share would be 50% of the portion
earned while the two were married, rather than 50% of the entire
pensi on. Lt. Col. Collins does not allege, nor do we perceive,
any abuse of discretioninthetrial court’s determ nation that Dr.
Collins was entitled to 50%of the marital portion of the pension.

Lt. Col. Collins conplains that the trial court could not
require himto pay to Dr. Collins a share of pension benefits he
received for the four nonths during which they were separated but
not divorced. This is because, although the rights to a pension
are considered nmarital property, “property di sposed of before tri al
cannot be marital property.” Choate, 97 MI. App. at 366.

FL 8 8-205 permits a nonetary award “as an adjustnent of the
equities and rights of the parti es concerning marital property[.]”
(Enphasi s supplied.) Al t hough the court may consider any fact
“necessary or appropriate” in arriving at a “fair and equitable”
nonetary award, the award relates back to marital property. In
Gravenstine v. Gavenstine, 58 MI. App. 158, 177, 472 A 2d 1001
(1984), we said that

marital property which generates a nonetary
award nust ordinarily exist as "marita
property"” as of the date of the final decree
of divorce based on evidence adduced at the
trial on the nerits or a continuation thereof.
Ther ef or e, property disposed of bef or e

conmmencenent of the trial under nost
ci rcunst ances cannot be marital property.
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The pension paynents at issue were nmade prior to the divorce and
had been expended as of the date of the divorce.

As observed earlier, an exception to the rule in Gravenstine
is where one spouse clains that the property was “inproperly
di ssi pated by the other spouse.” Choate, 97 M. App. at 366
(citing Rock v. Rock, 86 M. App. 598, 618-20, 587 A 2d 1133
(1991)). “Dissipation may be found where one spouse uses marital
property for his or her own benefit for a purpose unrelated to the
marriage at a tinme where the nmarriage 1is wundergoing an
i rreconcil abl e breakdown.” Jeffcoat v. Jeffcoat, 102 Md. App. 301,
308, 649 A.2d 1137 (1994) (quoting Sharp v. Sharp, 58 Ml. App. 586,
401, 473 A 2d 499 (1984) (citing Klingenberg v. Klingenberg, 68
I1l. App. 3d 513, 25 Il|. Dec. 246, 386 N. E 2d 517, 521 (1979))).

The party alleging dissipation has the initial burden of
show ng di ssi pati on has taken place. Wwelsh v. Welsh, 135 M. App.
29, 50, 761 A . 2d 949 (2000). Once the prima facie case of
di ssipation is proven, the burden shifts to the other party to show
that the assets were expended appropriately. The court nust then
determne, either inmplicitly or explicitly, whether the joint funds
were dissipated. welsh, 135 Md. App. at 50-51.

Here, the court only expressed concern that Dr. Collins had
not received any portion of the paid pension benefits. Even if we
deened that fact adequate to establish a prima facie case of

di ssi pati on, the evidence before the court was that Lt. Col
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Collins’ sole income during this period came fromhis retirenent
pay and that, at |east, some nonies were paid toward child support
during this period. As he was in the process of retiring before
the initiation of any divorce proceedi ngs, there woul d be no reason
to believe that his retirenment was sinply an attenpt to reduce any
equi table distribution award. Mreover, in consideration of the
support issues, there was no finding that Lt. Col. Collins should
have had a job or was otherw se voluntarily inpoverishing hinself
during this period. Unlike the court’s discussion regarding the
di anonds and the stock, there is neither an express finding nor a
clear basis for an inplied finding that the pension funds were
di ssipated so as to entitle Dr. Collins to rei nbursenent as part of
an adjustnent of the equities between the parties. See Welsh, 135
Md. App. at 150-51. Therefore, we will vacate this portion of the
trial court’s nonetary award and renmand for further proceedi ngs on
the i ssue of dissipation of these funds.
B. Pension Award and Reservation of Alimony

Lt. Col. Collins argues that the fornmula the court used in
maki ng the pension award was erroneous and that the constituted
pensi on order was inproper. He also argues that the trial court
erred by reserving on the issue of alinony.

1. Dr. Collins’ Marital Share of the Pension
Lt. Col. Collins contends that federal |aw, which governs his

mlitary pension, prohibits the court from assessing a narital



22
award for the period between July 21, 1979, the day of the
marriage, and June 25, 1981, the date set forth in the Uniform
Servi ces Former Spouses’ Protection Act (“USFSPA’), 10 U S.C 8§
1480(c) (2000).8 Dr. Collins argues that, because the “instant
case was filed after 1982, thus [she] has the full benefit of all
USFSPA protections.” The court nade no specific findings as to
this issue.

The pertinent provision of the USFSPA reads as foll ows:
(c) Authority for court to treat retired pay
as property of the member and spouse.
(1) Subject to the limtations of this

section, a court may treat disposable retired
pay® payable to a nenber for pay periods

8 Unless otherwiseindicated, al citationsto Title 10 will be to the version in forcein
2000, at the time Lt. Col. Collinsinstituted divorce proceedings.

°“Digposableretired pay”
means the total monthly retired pay to which a member is entitled
less amounts which--

(A) are owed by that member to the United States for
previous overpayments of retired pay and for recoupments required
by law resuting from entitlement to retired pay;

(B) are deducted from the retired pay of such member as a
result of forfeitures of retired pay ordered by a court-marital or asa
result of awaiver of retired pay required by law in order to receive
compensation under title 5 or title 38;

(C) in the case of amember entitled to retired pay under
chapter 61 of thistitle [10 U.S.C. 88 1201 ef seq.], are equal to the
amount of retired pay of the member under that chapter computed
using the percentage of the member's disability on the date when
the member was retired (or the date on which the membe's name
was placed on the temporary disability retired list); or

(D) are deducted because of an election under chapter 73 of
thistitle [10 U.S.C. 88 1431 ef seq.] to provide an annuity to a
spouse or former spouse to whom payment of a portion of such

(continued...)
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begi nning after June 25, 1981, either as
property solely of the nmenber or as property
of the menber and his spouse in accordance
with the law of the jurisdiction of such
court. A court may not treat retired pay as
property in any proceeding to divide or
partition any amount of retired pay of a
menber as the property of the nenmber and the
menber's spouse or former spouse if a final
decree of divorce, dissolution, annul nent, or
| egal separation (including a court ordered,
ratified, or approved property settlenent
i ncident to such decree) affecting the nmenber
and the nmenber's spouse or former spouse (A)
was issued before June 25, 1981, and (B) did
not treat (or reserve jurisdiction to treat)
any anount of retired pay of the nenber as
property of the nmenber and t he nenber's spouse
or former spouse.

10 U.S.C. § 1408(c)(1).

The Court of Appeals “has stated many tines ‘that the cardina
rule of statutory construction is to ascertain and effectuate
| egi slative intention.”" State v. Green, 367 Ml. 61, 81, 785 A 2d
1275 (2001) (citations omtted). Wwen we interpret a statute, our
starting point is always the text of the statute. Adamson v.
Correctional Medical Services, Inc., 359 M. 238, 251, 753 A. 2d 501
(2000). “[I]f the plain neaning of the statutory | anguage is cl ear
and unanbi guous, and consistent with both the broad purposes of the

| egi slation, and the specific purpose of the provision being

%(...continued)
member's retired pay is being made pursuant to a court order under
this section.

10 U.S.C. § 1408(3)(4).
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interpreted, our inquiry is at an end.” Breitenbach v. N. B. Handy
Co., 366 M. 467, 473, 784 A 2d 569 (2001). The pl ain meani ng
rule, however, is “elastic, rather than cast in stone[,]” and if
“persuasi ve evi dence exists outside the plain text of the statute,
we do not turn a blind eye toit.” Adamson, 359 Mi. at 351 (citing
Kaczorowski v. Mayor of Baltimore, 309 M. 505, 513-14, 525 A 2d
628 (1987)).

“[1]n determning a statute's nmeani ng, courts may consi der the
context in which a statute appears, including related statutes and
| egi slative history.” Ridge Heating, Air Conditioning & Plumbing
v. Brennen, 366 Md. 336, 350-51, 783 A 2d 691 (2001). “We may al so
consider the particular problem or problens the |egislature was
addressing, and the objectives it sought to attain.” Sinai Hosp.
of Baltimore v. Dep’t of Employment and Training, 309 Ml. 28, 40,
522 A 2d 382 (1987). “This enables us to put the statute in
controversy inits proper context and thereby avoi d unreasonabl e or
illogical results that defy common sense.” Adamson, 359 M. at
252.

Lt. Col. Collins contends that the plain |anguage of 10 U. S. C
§ 1408(c) provides that any “di sposable retired pay” accrued from
pay periods before June 25, 1981, may not be treated as narita
property. The plain |language of the statute is that “a court may
treat disposable retired pay payable to a nenber for pay periods

begi nning after June 25, 1981,” as marital property in accordance
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with applicable state |aw There is no question that Lt. Col
Col lins’ pension becane “payable” after that date. The Court of
Appeal s has previously recogni zed, al beit in dicta, the |l egislative
history of the statute makes clear that disposable retired pay
benefits accrued prior to June 25, 1981, can be distributed
pursuant to the USFSPA. The Court addressed 10 U.S.C. § 1408(c) in
Andresen v. Andresen, 317 Md. 380, 564 A 2d 399 (1989).

The Andresens had been divorced on Novenber 13, 1981, after
forty years of marriage. Earlier that year, on June 26, 1981, the
U S. Suprene Court held in McCarty v. McCarty, 453 U.S. 210, 101 S
Ct. 2728, 69 L. Ed. 2d 589 (1981), that mlitary retirenment pay was
not marital property and so was not divisible upon divorce. The
Court of Appeals had applied McCarty in Hill v. Hill, 291 Md. 615,
621, 436 A .2d 67 (1981). The trial court in Andresen, follow ng
Hill, did not award any portion of the husband’s mlitary pension
to Ms. Andresen.

Thereafter, Congress enacted t he USFSPA “on Sept enber 8, 1982,
codified in pertinent part at 10 U S.C. 8§ 1408(c)(1l), effective
February 1, 1983.” Andresen, 317 Md. at 383. Ms. Andresen sought
to reopen her divorce on March 12, 1986, in light of the USFSPA
Al t hough the Court of Appeals ultinmately decided that there was no
procedural nechanismin Maryland allowi ng her to reopen the case,
Id., at 391, it reviewed the |l egislative history behind the USFSPA

The Senate Report nmade the purpose of the Act clear:
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The purpose of this [Act] is to
place the courts in the same position
they were in on June 26, 1981, the date
of the Mccarty decision, with respect to
t reat nent of nondi sability mlitary
retired or retainer pay. The [Act] 1is
i ntended to renove the federal preenption
found to exist by the United States
Suprene Court and permt State and ot her
courts of conpetent jurisdictionto apply
perti nent state or other laws in
determining whether mlitary retired or
retai ner pay shoul d be divisi bl e. Nothing
in this [Act] requires any division; it
| eaves that issue up to the courts
applying comrunity property, equitable
distribution or other principles of
marit al property determ nati on and
di stri bution.

Senate Report No. 97-502, July 22, 1982,

reprinted in 1982 U.S.Code Cong. & Admin.News,

1555, 1596, 1611.
Andresen, 317 Md. at 383-84. See also Evans v. Evans, 75 M. App.
364, 368, 541 A 2d 648 (1988) (quoting Senator Jerem ah Denton from
the sane Senate Report at 1626 as saying: “Those w ves who have
| oved and served as wi ves and nothers for nmany years deserve nore
than mere recognition. They are entitled to a degree of
security.”).

Prior to June 26, 1981, when the Suprenme Court decided that
mlitary retirenment or retainer pay was not divisible marital
property, the decision had been left to state |aw Mlitary
pensions were considered to be divisible marital property in

certain states. See McCarty, 453 U.S. at 218 (reviewing a ruling

by California state courts finding that the mlitary pension was
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“subject to division as quasi-community property.”); Hill, 291 M.
at 621 n. 4 (citing In re Marriage of Miller, 609 P.2d 1185 (Mont.
1980), vacated and remanded, Miller v. Miller, 453 U.S. 918, 101 S.
. 3152, 69 L. Ed. 2d 1000 (1981) (noting that Mntana, an equal
distribution state, found the mlitary pension to be divisible
marital property.)). See also 1982 U.S. Code Cong. & Admin. News
at 1602 (“The comrittee notes that until June 26, 1981, a nunber of
state courts traditionally recognized that mlitary retired pay
could be dealt with as marital property and divided between the
parties.”). Because the purpose of the USFSPA was to “pl ace the
courts in the same position they were in on June 26, 1981,” the
date’s relevance is to ensure continuity with the pre-June 26,
1981, law for the period between June 26, 1981, and the passage of
t he USFSPA. Congress specifically overrul ed the Suprene Court with
the intent to return to state |aw “[ U nder Maryland |aw, as
construed in Deering v. Deering, supra, pensions generally,
including mlitary pensions, are marital property.” Andresen, 317
Ml. at 384.
As the Court of Appeal s expl ai ned,

the legislative history [of the USFSPA]

reveals that Congress contenplated that

di vorce decrees, entered between the date of

the McCarty deci sion and the effective date of

t he USFSPA, m ght be reopened. The previously

quot ed report of the Senate Conm ttee on Arned

Services stated (Senate Report No. 97-502,
supra, 1599-1600):
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“Former spouses divorced in the
interim period between the McCarty
deci sion and the effective date of
this laww || have an opportunity to
return to court to have their
decrees nodified in light of this
| egislation.”

And later, the report explains (id. at 1611):

This power is returned to the courts
retroactive to June 26, 1981. This
retroactive application wll at
| east afford individuals who were
di vorced (or had decrees nodified)
during the interim period between
June 26, 1981 and the effective date
of this legislation the opportunity
to return to the courts to take
advant age of this provision.

Andresen, 317 Ml. at 384-85.

Accordi ngly, the Senate specifically contenpl ated t he revi si on
of decrees that had been entered or nodified during the period
bet ween t he date of the McCarty decision and the effective date of

t he USFSPA. ° If the language of the statute referring to

10 Other state courts have come to similar conclusions concerning the effect of the
USFSPA and have applied state law to the distribution of marital property in casesinvolving
disposable retired pay accrued before June 25, 1981. See, e.g., Steczo v. Steczo, 135 Ariz. 199,
659 P. 2d 1344, 1346 (Ariz. Ct. App. 1983) (“It is clear, however, that the effect of theAct isto
allow this court to apply Arizona community property law regarding the divisibility of military
pensions as it existed on June 26, 1981, to all cases pending in the trial court and on appeal.”); In
re Marriage of Buikema, 139 Cal. App. 3d 689, 691, 188 Cal. Rptr. 856 (Cal. Ct. App. 1983)
(“Cadlifornialaw treating military retirement pensions as community property is no longer
preempted. The act's legislative history clearly indicates Congress intent to abrogate all
applications of the McCarty decision[.]”); Allen v. Allen, 484 S0. 2d 269, 270 (La. Ct. App.
1986), cert. denied, 488 So. 2d 199 (1986) (“ The Act wasthus given effect retroactive to the date
of the aforementioned Supreme Court decision, a date before which our courts recognized that
military retirement pay must be classified as community property when acquired during the
community.”); Neese v. Neese, 669 SW. 2d 388, 390 (Tex. Ct. App. 1984) (requiring husband to

(continued...)
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“treat[ing] disposable retired pay payable to a nenber for pay
peri ods beginning after June 25, 1981,” were construed w thout
reference to the legislative history, part of the purpose of the
statute, to fix the inequities caused by the MccCarty decision,
woul d be def eat ed.

As recognized by the California Court of Appeals, First
Appel l ate District, the USFSPA “contai ned no provisions relatingto
the division of mlitary retirenment pay whi ch becane payabl e prior
to June 25, 1981.” In re Marriage of Curtis, 7 Cal. App. 4th 1,
14, 9 Cal. Reptr. 2d 145 (C. App. Calif. 1992). Based on the
hi story of the statutory provision, the court stated “that benefits
whi ch had becone payable prior to the enactnent of [the USFSPA],
would also be divided in accordance with state |aw principles
(because McCarty woul d not be applied retroactively).” 1d. Courts
addressing this issue, but not applying McCarty retroactively, have
declined to apply the decision retroactively because of the res
judicata effect of final divorce decrees as well as the fact that

the Suprene Court provided no indication in McCarty that it

19(....continued)
pay wife for amounts of military pension benefits she was not paid during the pendency of the
McCarty decision and noting that “the apparent purpose of the ‘June 25, 1981 date in Section
1408(c)(1) isto place the courts in the same position that they were in on June 26, 1981, when
McCarty was decided.”); and In re Marriage of Smith, 100 Wn. 2d 319, 669 P.2d 448, 451
(Wash. 1983) (“Aswe are no longer bound by the McCarty decision, we now hold, in accordance
with section 1408(c)(1) of the new Act, a court may award up to 50 percent of the disposable
retired or retainer pay to the nonmilitary spouse, provided all requirements of the Act are met.”).
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intended a retroactive application. See Armstrong v. Armstrong,
696 F.2d 1237, 1238 (9'" Cir.), cert. denied, 464 U S. 933, 104 S.
Ct. 337, 78 L. Ed. 2d 306 (1983); Erspan v. Badgett, 659 F.2d 26,
28 (5'" Cir. 1981); Erbe v. Eady, 406 So.2d 936, 938-39 (Ala. Cv.
App.), cert. denied, 406 So.2d 939 (Ala. 1981); Rodrigues v.
Rodrigues, 133 Ariz. 88, 649 P.2d 291, 291 (Ariz. C. App. 1982),
approved, 133 Ariz. 87, 649 P.2d 290 (Ariz. 1982); Burt v. Smith,
No. CA84-26, 1984 Ark. App. LEXIS 1823 at *3 (Ark. C. App. Cct.
24, 1984); Allcock v. Allcock, 107 IIl. App. 3d 150, 437 N. E.2d
392, 396 (1982); Tarver v. Tarver, 441 So.2d 451, 452 (La. C. App.
1983), «cert. denied, 445 So.2d 1232 (La. 1984); Chisnell wv.
Chisnell, 149 Mch. App. 224, 385 N.W2d 758, 760 (1986); Duke v.
Duke, 98 Nev. 148, 643 P.2d 1205, 1206 (1982); Stroshine v.
Stroshine, 98 N.M 742, 652 P.2d 1193, 1995 (N.M 1982); In re
Marriage of Vinson, 57 Ore. App. 355, 644 P.2d 635, 636 (1982);
Bachelder v. Moore, 288 S.C. 405, 343 S.E. 2d 32, 33 (S.C S

1986); Segrest v. Segrest, 649 S.W2d 610, 612 (Tex. 1983); and In

re Marriage of Brown, 98 Wh. 2d 46, 653 P.2d 602, 605 (Wash. 1982).

11 Some gtates did apply McCarty in cases in which appeals from a judgment of divorce
were pending. See Rice v. Rice, 103 Idaho 85, 645 P.2d 319, 321 (Idaho 1982) (notingthat,
because the case was pending appeal at the time of McCarty, application of that case was “ not
correctly denominated as a retroactive application”); and In re Marriage of Vinson, 57 Ore. App.
355, 644 P.2d 635, 636, petition denied, 293 Or. 456, 650 P.2d 928 (1982) (recognizing that
McCarty had been applied to judgments on appeal but refusing retroactive application to final
and unappeal able judgments).
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Accordingly, we hold that the portion of Lt. Col. Collin's
retirenent pay available for distribution was not limted to the
portion accruing after June 26, 1981.

2. The Constituted Pension Order

Lt. Col. Collins’ argunents as to why the constituted pension
order (“CPO') was inproper becane nore clear at oral argunent.?'?
Based on the assunption that the CPO would remain valid in the
event Lt. Col. Collins is entitled to and awarded disability pay,
his problemwith the CPOis two-fold. First, he contends that the
CPO awarded Dr. Collins nore than 50% of his disposable retired
pay, because the CPO speaks in ternms of a specific dollar anmount,
rat her than a percentage. Second, he conpl ai ns about the foll ow ng
| anguage:

ORDERED, that the Menber is specifically
di rected, under the penalty of contenpt to pay
the Spouse her interest in his retired pay as
herei n provided. The Menber is not relieved of
this obligation except that he is notified that
the full interest of the Spouse has been paid

directly to her by the Defense Finance Center;
and it is further,

* % %

ORDERED, that if the paynent of benefits
to the Spouse fromthe transferred interest of
t he Menber does not begin at the tine specified
herein, or if the paynments of the Spouse cease

12 To the extent that this argument relies on Lt. Col. Collins’ interpretation of 10 U.S.C. §
1408(c), and heis excluding the twenty-three month period between July 21, 1979 and June 25,
1981, from the calculation of the marital share of the pension, he isincorrect for the reasons
stated above.
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or are suspended for any length of tinme, or if
such paynents are |less than the anount
specified herein, or if the Menber shall waive
entitlement to receive any part of all of his
mlitary pension entitlenment for any reason,
the Menmber shall pay to the spouse an anount
equal to the anount that the Spouse woul d have
received from the Service Finance Center had
the Center paid those anmounts as required
hereby. Any such paynent or paynents by the
Menmber shall be made within thirty (30) days
after the date on whi ch each such paynent woul d
have been paid b[y] the Center in accordance
with this Oder[.]

Dr. Collins argues that it is proper to express an award usi ng
a dollar anobunt. She points out that the court drafted the CPO
with the notion that it mght be abrogated if Lt. Col. Collins gets
di sability pay. At oral argunent, appellee’ s attorney appeared to
assune that a new CPO woul d be entered in that event.

The court expressly retained jurisdictionto nodify the order:

OCRDERED, that the following facts are
f ound:

* % *

8. That this Court should retain
jurisdiction to nodify this Oder as
necessary; and it is further

* k%

ORDERED, that this Oder shall be
interpreted in |ight of the Unifornmed Services
For mer Spouses’ Protection Act (“Act”)
codified at 10 U. S.C. § 1408, as anended, and
is subject to nodification, should it becone
necessary to conform this Oder to the
requirenents of the Act or the inplenmenting
regul ati onsj.]
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The constituted pension order does not award Dr. Collins nore
than 50%of Lt. Col. Collin s current di sposable retired pay. The
award is clearly for 40%of his nonthly pension paynent even t hough
it is expressed in ternms of a dollar anount. This is entirely
proper pursuant to 10 U.S.C. § 1408(a)(C.*

This specified dollar anbunt, however, would be incorrect if
and when Lt. Col. Collins is awarded disability pay, because
di sability paynments are not divisible marital property. Evans, 75
Ml. App. at 369. Lt. Col. Collins argues that, as currently
wor ded, the CPOwould require himto pay the difference between the
$1,474 nmonthly award set forth and his disposable retired pay
taking disability into account. |f he does not pay her, he would
be subject to contenpt proceedi ngs under the CPO

It is clear that the court recognized the potential of a
disability award and the need to enter a new CPOin the event of a
disability award. Under the circunstances of this case, because it
would preclude the need for a new CPO it would have been
preferable to express the nonthly award as a percent age rat her than
a dollar amount. On the other hand, the CPO provides:

ORDERED, that it is this Court’s intent
to provide the Spouse with the share of the

Menber’s retirement benefits that fairly
represent her marital share of said retirenent

3 That provision states that, “in the case of a division of property, [the order] specifically
provides for the payment of an amount, expressed in dollars or as a percentage of disposable
retired pay, from the disposable retired pay of a member to the spouse or former spouseof that
member.” 10 U.S.C. § 1408(a)(2)(C) (emphasis supplied).
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benefits. If this Oder is determned not to
acconplish this intent, or, for whatever
reason, is not accepted by the Service Fi nance
Center (or by such other successor agency or
entity which shall review this Oder), any
necessary nodification Order shall be entered
nunc pro tunc.]

Under the circunmstances, Lt. Col. Collins should not be held
either personally liable or in contenpt for any difference in
paynents should he receive a disability award. Because we are
remandi ng this case for other reasons, we believe that it would be
appropriate to enter an anmended CPO with the award expressed in
ternms of the percentage of disposable retired pay to forestall any
probl ens that mght occur as a result of a disability award.

3. Reservation of the Issue of Alimony

Coupled with Lt. Col. Collins argunents concerning the CPOis
his conplaint that the trial court inproperly reserved the i ssue of
alinmony. Dr. Collins argues that the reservation of this issue is
entirely proper, because her award will be reduced if Lt. Col
Collins is awarded disability pay.

The trial court’s reasoning for its ruling was as fol |l ows:

Now, there is another issue in this case
and that issue is raised by the defendant that
he has applied for disability paynent because
of a disability that occurred while he was in
the mlitary service and if he is successfu
in being determned to be disabled, it wll
affect his mlitary pension and if that
occurs, that portion would not be, whatever he
gets would not be nmarital property and woul d
affect what the plaintiff receives. That is a

non-issue | should say as far as | am
concer ned because it hasn’t happened yet and |
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can’t really deal with it. I can only deal
wi th what the evidence is here.

But in the event that into the future the
defendant is determned to be disabled, then
at today's tinme, | amreserving the issue of
al i nony because in the event he is disabled
and it affects the noney that is paid on a
regul ar basis because of the pension Ms.
Collins is receiving, it would be appropriate
tore-visit the issue of alinony at that tine.
So for that reason, | am reserving on that
issue. At the present tine, Ms. Collins is
sel f-supporting and is not in need of alinony
but depending on what the future brings, it
may have to be re-visited. So | wll reserve
on al i nony.

Dr. Collins cites Turrisi v. Sanzaro, 308 M. 515, 520 A. 2d
1080 (1987), in support of her contention that the court’s
reservation was proper. |In that case, the parties had been able to
resol ve the bul k of the issues in their divorce by agreenent. Both
parties were nedi cal doctors, but during the marriage, Dr. Sanzaro
was di agnosed with nultiple sclerosis. She wished to remain self-
supporting, and the chancellor found that she declined alinony at
the time of the divorce. “On the authority of Quigley v. Quigley,
54 Md. App. 45, 456 A 2d 1305 (1983), [the chancellor] held he had
no power to reserve the question of future alinony.” Turrisi, 308
Ml. at 519. This Court agreed with the chancellor, although we
remanded the case for further inquiry into other factors that m ght
be rel evant to an alinony award.

The Court of Appeals, in reversing that decision, traced the
history of Maryland equity courts’ treatnment of alinony. It was

“conmon practice for the equity courts to reserve jurisdiction over
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al i nony, even though none was awarded at the tine of the divorce.”
Turrisi, 308 Md. at 522. The Alinony Act was eventual |y passed and
is now codified at Title 11 of the Famly Law Article. The Court
then | ooked to the Act to determ ne whether it abrogated the equity
courts’ “inherent power to award alinony, and inherent power to
reserve as to alinony.” As part of its review, the Court of
Appeal s al so | ooked at the 1980 Report of the Governor’s Comm ssion
on Donestic Rel ations Law (“1980 Report”), in which the Alinony Act
was proposed. Turrisi, 308 M. at 526.

The Conm ssion recogni zed the exi stence of the i nherent power
of the equity courts to reserve on the issue of alinobny, and it
observed “‘when a Court enters a decree of divorce; it may al so
award alinony or reserve the right to do so[.]’'” Turrisi, 308 M.
at 527 (quoting 1980 Report at 1) (enphasis supplied). Neither the
Report nor the legislation made any further reference to
reservation of alinony. The Court stated that

[t]o ask wus to assune that by nere
silence the legislature intended to abolish a
| ong-standing inherent power of Maryland
equity courts, specifically called to its
attention by the Comm ssion, is to ask too
much. Repeal of such a power by silence is
not favored, see Hoffman v. Key Federal Sav.
and Loan Ass’n, 286 Md. 28, 43, 416 A 2d 1265,
1269 (1979), and we shall not indul ge any such
assunption here. Nor do we believe that the
| egislative intent denonstrated by the
pur poses of the Alinony Act, see MA ear[ v.
McAlear, 298 MI. 320, 343 n. 23, 469 A 2d 1256

(1984)], requires us to hold that the power to
reserve alinony has been abrogat ed.
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For exanple, facts before a court may
denonstrate no present basis for either
rehabilitative or indefinite alinony. But
those same facts nmay show that a highly
probabl e basis for awarding one or the other
will exist in the imediate future. Under
such circunstances, we see no reason why
reservation would be inconsistent with the
pur poses of the Act. I ndeed, under such
ci rcunst ances, reservation woul d be consi stent
wth the Act's overall purpose, as we defined
it in McAlear, 298 M. at 348, 469 A 2d at
1271: "The purpose of the 1980 Alinony Act is
to provide for an appropriate degree of
spousal support in the form of alinony after
t he dissolution of the nmarriage.”

We hold, therefore, that the Alinony Act
has not abolished the inherent power of an
equity court to reserve jurisdiction as to
alimony when it awards a divorce.

Turrisi, 308 Md. at 527-28.

The Court cautioned, however, that the power to reserve was
within the discretion of the trial court and should not be
exercised in every case. \Wether a court should “exercise [its]
di scretion in favor of reservation is a matter affected by various
consi derations, non-statutory as well as statutory.” Turrisi, 308
M. at 528. There nmust be nore than a “vague future expectation of
ci rcunstances that mght show a basis for alinmony” or the nere
possibility that, at some “unknown future date,” “a clai mant m ght
becone aged, infirm or disabled, or that standards of |iving could
concei vably be unconsci onably disparate[.]” I1d. at 529. The Court
of Appeals also cautioned that reservation of alinony in cases
where a nonetary award has been nmade requires “the nost carefu

exerci se of discretion.” 1Id., at 529.
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This court has revi ewed the i ssue of reservation of alinmony in
a recent case. Durkee v. Durkee, M. App. __ ,No. 158,
Septenber Term 2001, 2002 M. App. LEXIS 73 (May 1, 2002).
Al t hough the parties were not privy to this case |awat the tinme of
oral argunent, it deserves discussion. |n Durkee, the husband had
been laid off as the result of a reduction in force and elected to
start his own business. This was apparently not a serious venture,
however, as he spent little tinme on the business and earned little
income after he lost his job. The parties separated and eventual |y
di vor ced. “Although the [circuit] court did not expressly find
t hat appellant had deliberately attenpted to i npoverish hinself so
as to dodge the paynent of alinobny, the evidence denonstrated that
appellant’s efforts regarding his business venture were hardly
serious.” Durkee, 2002 MI. App. LEXIS 73 at *22.

The wi fe, who seened to recogni ze that husband was unable to
pay her alimony in light of his financial situation, requested the
reservation of alinmony. The trial court, apparently recogni zing
that, if it declined to award any alinony and failed to reserve on
t he i ssue, husband coul d wal k out of the courthouse, obtain a good-
paying job and be relieved from alinony entirely, elected to
reserve. After discussing Turrisi at some | ength, Judge Hol | ander,
witing for this Court, concluded that

the circuit court was not entitled to reserve
as to alinmony based on a wait-and-see

appr oach. G ven the evidence presented, the
question of when, if at all, [husband s]
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busi ness would prove economically successfu
fell within the category of “vague future
expectation of circunstances,” which Turrisi
rejected as a ground for reservation.
Dur kee, 2002 MJ. App. LEXI'S 73 at *24-25.

Lt. Col. Collins argues that, unlike the situationin Turrisi,
there is too nuch uncertainty in this case and that the court’s
reservati on was an abuse of discretion. Had he had the benefit of
Durkee, he woul d presunmably argue that his case is nore |ike Durkee
than Turrisi. He also points out that reservation was
i nappropriate in light of the court’s finding that Dr. Collins was
sel f-supporting. We are not persuaded. Lt. Col. Collins applied
for disability paynments “[wjithin | think two to three weeks after
getting out of — so it would be md-April, the soonest |I could get
i n and get an appointnent with them”™ and he “absolutely” believes
he is entitled to disability pay. The Departnent of Veteran's
Affairs acknow edged his application on May 23, 2000, although it
al so advi sed that there was a delay in processing the application.

Accordingly, Lt. Col. Collins’s application is currently
pending before the appropriate agency, and the trial court
apparently believed it had a |ikelihood of success. The very rea
possibility that Lt. Col. Collins would be granted some anount of
disability pay is not the wuncertain, nebulous, or possible
occurrence i nmpugned by the Turrisi court and found in Durkee. The

application has been filed and the process is underway. Even

t hough the precise outconme is unknown, the discrete nature of the
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process itself renoves the disability request fromthe category of
“vague future expectation of circunstance” rejected in Turrisi

Alinony and marital property are two separate concepts and are
awar ded separately, but there is necessarily an interrel ationship
between the two, and the court is to review the sane types of
factors in decidi ng whet her and how nuch to award i n each cat egory.
Alston, 331 Md. at 509 n 12 (quoting McAlear v. McAlear, 298 M.
320, 347, 469 A 2d 1256 (1984)). Although Dr. Collins, who is
approximately fifty-one years of age and earns approximtely
$60, 000 per year as an assistant professor, received a nonetary
award and is, in the words of the trial court, presently “self
supporting,” the court apparently believed that the inpending
disability award m ght reduce Dr. Collins’ paynments from the
pension to such an extent that alimony mght be appropriate
Reservation on the issue of alinmony pending resolution of the
disability application does not constitute an abuse of discretion.

On the other hand, reservation does not mean entitlement.

It means only that when, pursuant to the
reservation, application for alinony is nade,
the chancellor nust then weigh the 8§ 11-106
factors and on the basis of that weighing

determ ne what anount, if any, to allow and
whether to allow it for a definite period or

indefinitely. If he does at sonme point award
alinony, it will be subject to future revision

under §11-107.
Turrisi, 308 Md. at 530. The denial or award of alinony would then

be subject to appellate review W note, however, that Dr.
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Collins, who is approximately fifty one years of age, earns
approxi mately $60, 000 per year as an assistant professor. Oher
than the original pension award, we know little of her overall
financial situationinrelationto that of Lt. Colonel Collins. W
are thus unclear as to why the court believed that a disability
award m ght make her non-self-supporting, even if she only had a
$60, 000 sal ary. Recogni zing that Dr. Collins’ marital award is
subj ect to substantial reduction by a disability finding, the court
reserved on the issue of alinmony. W find no abuse of discretion.
Because of the uncertainty of the trial court’s reasoning, behind
the court’s reservations we vacate this portion of the order and
remand for further findings regarding the basis for reservation on
the i ssue of alinony and the determ nation that the Dr. Collins is
now “sel f supporting.”
II. Child Support

Lt. Col. Collins argues that the trial court deviated fromthe
Child Support Cuidelines (the “Guidelines”) wthout providing the
reasons for the departure. Dr. Collins contends that the
GQuidelines were properly followed, and that the court’s child
support award was correct.

The trial court prepared three child support cal cul ati ons, one
for the period from May 1, 2000, through August 31, 2000, the
second for the period Septenber 1, 2000, through February 28, 2001,

the third covering paynents after March 1, 2001:
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THE COURT: And there is evidence in this
record that private schooling for this child
i s needed because [it was] not only a practice
that the parties enployed during their
marriage for this child, they agreed to it,
t he def endant today says he’s agreeabl e to pay
his share, so the cost of the private schoo

will be included in child support calculation
and the evidence is the tuition is $17,000 a
year. (Ckay.

So having said that, then the child
support calculation for purposes of child
support and will have to be nodified sonewhat
because | find the plaintiff’s actual nonthly
incone from her enploynent to be $5,672.96 a
nonth. Now, the pension of $1,474 is actually
not $1,474, it’'s less than that because $239
of that is going to be for the survivor
benefit that she is going to pay out of her
own pocket so she isn't going to get it, so |
will have to mneke that adjustnment on the
wor ksheet .

And M. Collins incone, his gross incone
including his pension is $11,377 a nonth and
he should have subtracted from that whatever
the pension, it's $1,474, that’'s what his
subtraction is because that’s a gross to him
and a net to the plaintiff —

[LT. COL. COLLINS ATTORNEY]: Yes, it is.
Well, it’s still income to her, with all due
respect to the Court, it’'s [the $239 paynent
for the survivor benefit] still income to her,
it’s just that she takes it out to pay for
sonmething, it’s still inconme to her.

THE COURT: Well, for the purposes of this
child support, it isn’t incone.

[LT. COL. COLLINS ATTORNEY]: Okay.

THE COURT: And the child s schooling is
$1,492 and whatever the percentage is as to
what the exact percentage conmes to, it wll
also be the relative percentage that the
parties have to be for uninsured nedical
bills.

* k%

And that was stipulated by the parties
that through February of 2001, there is an
arrears of $15,594. Unfortunately, | have to
redo that too because it’s going to change a
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little bit because of the recal cul ati on of the
child support. It’s going to change sone
anyway for that period.

We shall discuss the child support award for each period in
turn, as Lt. Col. Collins has conplaints about each one. He also
alleges error in the court’s ruling on the arrearages.

The Guidelines are found at FL 8 12-201 et seq. They are to
be used and followed as they are witten. FL 8§ 12-202(a)(2)(v),
however, provides:

(v) 1. If the court determnes that the
application of the guidelines would be unjust
or inappropriate in a particular case, the
court shall nake a witten finding or specific
finding on the record stating the reasons for
departing fromthe guidelines.
2. The court's finding shall state:

A. the amount of child support that would
have been required under the guidelines;

B. how the order varies from the
gui del i nes;

C. how the finding serves the best
interests of the child; and

D. in cases in which itens of value are
conveyed instead of a portion of the support
presuned under the guidelines, the estinmted
val ue of the itens conveyed.

The failure to make such findings constitutes reversible error
Boswell v. Boswell, 118 Md. App. 1, 35-36, 701 A 2d 1153 (1997),
arf’d, 352 Md. 204, 721 A 2d 662 (1998).
Child support is to be determi ned in accordance with FL § 12-
204, which reads in pertinent part:
(a) Schedule to be wused; division among
parents,; maintenance and alimony awards. --

(1) The basic child support obligation
shall be determned in accordance with the
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schedul e of basic child support obligations in
subsection (e) of this section. The basic
child support obligation shall be divided
between the parents in proportion to their
adj usted actual incones. !

(2) (i) If one or both parents have made
a request for alinmony or maintenance in the
proceeding in which a child support award is
sought, the court shall decide the issue and
anount of alinmony or nmaintenance before
determ ning the child support obligation under
t hese gui del i nes.

(ii) 1If the court awards alinony or
mai nt enance, the anount of al inony or
mai nt enance awar ded shal | be consi dered act ual
incone for the recipient of the alinony or
mai nt enance and shall be subtracted from the
income of the payor of the alinony or
mai nt enance under 8 12-201 (d) (2) of this
subtitle before the court determnes the
anount of a child support award.

* k%

(d) Income above schedule levels. -- |f the
conbi ned adjusted actual incone exceeds the
hi ghest |evel specified in the schedule in
subsection (e) of this section, the court may
use its discretion in setting the amount of
child support.

(e) Basic <child support obligation. --
Schedul e of basic child support obligations:

14 “ Adjusted actual income” means actual income, which is “income from any

source,” FL § 12-201(c), minus:
(1) preexisting reasonable child support obligations actually
paid;
(2) except as provided in § 12-204(a)(2) of this subtitle,
alimony or maintenance obligations actually paid; and
(3) the actud cost of providing heath insurance coverage
for a child for whom the parents are jointly and severally
responsible.
FL § 12-201(d).
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[ Where the conbi ned adjusted actual inconel?®
is $10, 000 (the highest ambunt on the chart),
the base support obligation is $1,040 per
nonth for one child.]

* k%
(f) Adjusted basic child support obligation. -
- The adjusted basic child support obligation
shall be determined by multiplying the basic
child support obligation by one and one-hal f.

* % %
(i) School and transportation expenses. -- By
agreenent of the parties or by order of court,
the foll owi ng expenses i ncurred on behalf of a
child may be divided between the parents in
proportion to their adjusted actual incones:

(1) any expenses for attending a speci al

or private elenentary or secondary school to
neet the particular educational needs of the
child; or

(2) any expenses for transportation of

the child between the hones of the parents.

A. May 1, 2000 through August 31, 2000

The Child Support Guideli nes Wrksheet for this period was as

fol | ows:
Mother Father Combined
1. Monthly Actual Income - Before Taxes 5119 3685 8804
a. Minus pre-existing child support payment actually paid
b. Minus health insurance premiums (if child included) 228
¢. Minus alimony actually paid
d. Plus/minus alimony awarded in this case 0 0
2. Monthly Adjusted Actual Income 4891 3685 8576
3. Percentage of Shared Income 57% 43%
Apply line 2 combined to Child Support Schedule
4. Basic Child Support Obligation
a. Work-Related Child care expenses Code FL, 12-204(g)
b. Extraordinary Medical Expenses Code FL, 12-204(h)
c. Additional Expenses Code FL 12-204(i) 1250 1250

15 “Combined adjusted annual income” means the combined monthly adjusted incomes of
both parents. FL § 12-201(e).
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5. Total Child Support Obligation
(Add lines 4, 4a, 4b, and 4c.) 2214

6. Each Parents Child Support Obligation
(line3 times line 5) 1261 953

7. Recommended Child Support Order
(Amount from line 6 for the non-custodial parent) 0 953

Lt. Col. Collins concedes that the Guidelines calculations are
correct, but he argues that “the Court failed to reduce the
Appellant’s mlitary retired pay refl ected on that guidelines work
sheet by the cost of the SBP [Survivor Benefit Plan] ($240.00)!®
that [he] maintained and was order |[sic] by this Court to
‘retroactively maintain’ on behalf of the Appellee.” The court
ordered that, “[b]leginning March 1, 2001, the plaintiff [Dr.
Collins] will be responsible, she nust pay the survivor benefit[,]”
so Lt. Col. Collins was apparently paying for the survivor benefit
during this tine. Lt. Col. Collins offers no support for his
contention that the cost of the survivor benefit should reduce his
i ncone, or that as alinmony or otherwse, it should be counted as
inconme to Dr. Collins. It “is not our function to seek out the | aw
in support of a party' s appellate contentions.” Anderson v.
Litzenberg, 115 MI. App. 549, 578, 694 A 2d 150 (1997); see also
Oroian v. Allstate Ins. Co., 62 Ml. App. 654, 658, 490 A 2d 1321
(1985) (argunent deened waived because appellants cited no

authority in their brief to support their position).

16 \We note that the actual cost of the survivor benefit plan is $239. Lt. Col. Collins
appears to have rounded this number up.
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“Incone” is defined as “actual inconme of a parent, if the
parent is enployed to full capacity.” FL 8§ 12-201(b)(1). *“Actua
i ncome” is defined as:

(1) “Actual inconme” neans inconme from any
sour ce.

* % %

(3) "Actual incone" includes:

(i) salaries;

(i) wages;

(iii) comm ssions;

(iv) bonuses;

(v) dividend incone;

(vi) pension incone;

(vii) interest inconeg;

(viii) trust incone;

(i x) annuity incone;

(x) Social Security benefits;

(xi) workers' conpensation benefits;

(xii) unenpl oynment insurance benefits;

(xiii) disability insurance benefits;

(xiv) alinony or naintenance received,
and

(xv) expense reinbursenments or in-kind
paynents recei ved by a parent in the course of
enpl oynent, sel f-enpl oynent, or operation of a
busi ness to the extent the rei nbursenents or
paynments reduce the parent's personal |iving
expenses.

(4) Based on the circunmstances of the case,
the court may consider the followng itens as
actual incone:

(1) severance pay;

(ii1) capital gains;

(tii) gifts; or

(iv) prizes.

(5) "Actual incone" does not include benefits
recei ved from neans-tested public assistance
programns, including tenporary cash assi stance,
Suppl enmental Security Incone, food stanps, and
transitional energency, nedical, and housing
assi st ance.



FL § 12-201(c).

The survivor benefit paynment clearly was not actual incone to
Dr. Collins during this time period. W do not believe that the
trial court clearly erred or abused its discretion in failing to
subtract the anmpbunt of the survivor benefit fromLt. Col. Collin’s
income on the Guidelines formfor this period. Wth respect to the
Child Support CGuidelines set forth below for the two subsequent
time periods at issue in this case, the entire $1,474 nonthly
paynent is considered as inconme to Dr. Collins.?'’

Finally, Lt. Col. Collins maintains, with respect to all three
support awards, that crediting Dr. Collins for $228 a nonth for the
mai nt enance of health care was erroneous. He argues that she
testified only to paying $40.00 per nonth for Jason’s health
i nsurance. Lt. Col. Collins does not point out where in the record
this testinmony can be found.'® Dr. Collins ignores this argunent

al t oget her.

" This amount includes the amount that Dr. Collins must pay to maintain the survivor
benefits. Dr. Collins must pay $239 a month for that benefit, so shein effect “nets’ $1,235 a
month from the pendon plan payment.

18 We remind counsal that a brief shall include.

A clear concise statement of the facts material to a determination
of the questions presented, except thet the appellee's brief shall
contain a statement of only those additional fads necessary to
correct or amplify the statement in the appellant's brief. Reference
shall be made to the pages of the record extract supporting the
assertions.

Rule 8-504(a)(4) (emphasis supplied).
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After conducting a search of the volum nous record in this
case, we found that, during cross-examnation at the nerits
hearing, Dr. Collins stated that she pays $40 a nonth for Jason’s
dental and health insurance. Moreover, this same anpunt appears on
at | east one of her Financial Statenents, entered as an exhibit at
t he hearing. Al though the trial court in this case was very
t horough, we are unable to find any evidentiary reference to Dr.
Col l'i ns paying $228 in conjunction with health i nsurance prem uns.
Consequently, we shall renmand this case for a determ nation on the
correct amount spent by Dr. Collins on health insurance prem uns
for Jason in each of the periods covered by the child support
awar ds.

B. September 1, 2000 through February 28, 2001

The Child Support Guidelines Wrksheet for this period was as

fol |l ows:
Mother Father Combined
1. Monthly Actual Income - Before Taxes 5673 1137719 17050
a. Minus pre-existing child support payment actually paid
b. Minus health insurance premiums (if child included) 228
¢. Minus alimony actually paid
d. Plus/minus alimony awarded in this case 1474 -1474
2. Monthly Adjusted Actual Income 6919 9903 16822
3. Percentage of Shared Income
Apply line 2 combined to Child Support Schedule 41.1% 58.9%

9 _t. Col. Collins had accepted ajob by this point. His monthly income reflects his
salary in addition to his pension.
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4. Basic Child Support Obligation 1382.5
a. Work-Related Child care expenses Code FL, 12-204(Q) 0
b. Extraordinary Medical Expenses Code FL, 12-204(h) 0
c. Additional Expenses Code FL 12-204(i) 1250 1250

5. Total Child Support Obligation
(Add lines 4, 4a, 4b, and 4c.) 2632.5

6. Each Parents Child Support Obligation
(line3 times line 5) 1082 1550

7. Recommended Child Support Order
(Amount from line 6 for the non-custodial parent) 0 1550

In addition to the true anount of the health i nsurance prem um
bei ng paid by Dr. Collins, which we have addressed supra, appel | ant
conplains that the trial court deviated fromthe CGuidelines. Lt.
Col. Collins has agreed to be responsible for his share of Jason’s
tuition. Therefore, we focus on the “basic child support
obligation” of $1,382.50, which exceeds the $1,040 maxi num basic
obligation in the Guidelines. He argues that, because Dr. Collins
di d not request child support in excess of the CGuidelines, she was
not entitled to such an award. In addressing this issue, we shall
assune, arguendo, that the health insurance premumis accurately
refl ected on the award sheet.

It does not matter whether Dr. Collins requested a child
support award in excess of the maxi num basic obligation actually
calculated in the GQuidelines. Because the parties’ conbined
adjusted actual incone exceeds $10,000, the nmaxinmum income
expressly addressed by the Guidelines, it is within the trial
court’s discretion to set the anount of child support. FL § 12-

204(d).
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Lt. Col. Collins inplies that FL § 12-204(d)?° conflicts with

FL 8§ 12-202(a)(2)(v).? W nust interpret these two provisions in
the context of the statutory schene as a whol e, Ridge Heating, 866
Ml. at 350-51, and in such a way as not to render a *“clause
sentence, or phrase ... ‘surplusage, superfluous, neaningless, or
nugatory.’” State v. Pagano, 341 M. 129, 134, 669 A. 2d 1339
(1996) (quoting Montgomery County v. Buckman, 333 Ml. 516, 524, 636
A 2d 448 (1994)).

W are not persuaded t hat exercising discretion pursuant to FL
§ 12-204(d) requires a court to make the specific findings under FL
§ 12-202(a)(2)(v), and Lt. Col. Collins points us to no cases that
so hold. FL 8 12-202(a)(2)(v)(2)(A) requires that the court set

forth “the amount of child support that would have been required

2 FL § 12-204(d) provides: “If the combined adjusted actual income exceeds the highest
level specifiedin the schedule in subsection (e) of this section, the court may useits discretion in
setting the amount of child support.”

2 FL § 12-204(8(2)(v) provides:

(v) 1. If the court determines that the application of the guidelines
would be unjust or inappropriate in aparticular case, the court shall
make a written finding or specific finding on the record stating the
reasons for departing from the guidelines.
2. The court's finding shall state
A. the amount of child support that would have
been required under the guidelines;
B. how the order varies from the quidelines,
C. how the finding serves the best interests of the
child; and
D. in casesin which items of value are conveyed
instead of a portion of the support presumed under the
guidelines, the estimated value of the items conveyed.
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under the gquidelines.” In cases where the parents’ conbined
adj ust ed actual incone exceeds $10, 000, this amount is a natter for
the court’s discretion. In other words, there is no “departure”
from the Guidelines.

The Court of Appeals has held that, because the GCeneral
Assenbly declined to extend the Cuidelines schedule, that it is
proper in such instances for the court, for guidance, to
“extrapol ate” fromthe schedule, but ultimtely the decision is one
of discretion balancing the best interests and needs of the child
with financial and ot her considerations of the parties. Voishan v.
Palma, 327 Ml. 318, 328-29, 609 A 2d 319 (1992).

Extrapol ation from the schedule may act as a

"guide," but the judge nay al so exercise his

or her own i ndependent discretion in bal ancing
"t he best interests and needs of the
child with the parents' financial
ability to neet those needs. Factors

whi ch should be considered when
setting child support include the

financi al circunstances  of t he
parties, their station in life,
their age and physical condition,
and expenses in educating the

children.” (Citations omtted).

Unkle v. Unkle, 305 M. 587, 597, 505 A 2d
849, 854 (1986). These principles expressed in
t he pre-gui del i nes Unkle  deci sion are
consistent with the underlying concept that
the child s needs be net as they would have
been absent the parents' divorce.

Voishan, 327 M. at 329 (footnote omtted).
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That the child support award exceeds the CGuidelines schedul e

by $ 342.50%% does not constitute an abuse of discretion. W

remand for

prem umns.

C. After March 1,

reconsideration only on the

2001

i ssue of

Wi |

health care

The Child Support Guidelines Wrksheet for this period was as

foll ows:

Mother Father Combined
1. Monthly Actual Income - Before Taxes 5443 11377 16820
a. Minus pre-existing child support payment actually paid
b. Minus health insurance premiums (if child included) 228
c. Minusalimony actually paid
d. Plus/minus alimony awarded in this case 1474 -1474 16592
2. Monthly Adjusted Actual Income 6689 9903
3. Percentage of Shared Income 40.3% 59.7%
Apply line 2 combined to Child Support Schedule
4. Basic Child Support Obligation 1370
a. Work-Related Child care expenses Code FL, 12-204(g) 0
b. Extraordinary Medical Expenses Code FL, 12-204(h) 0
c. Additional Expenses Code FL 12-204(i) 1492 1492
5. Total Child Support Obligation
(Add lines 4, 4a, 4b, and 4c.)
6. Each Parents Child Support Obligation
(line3 times line 5) 1153 1709
7. Recommended Child Support Order
(Amount from line 6 for the non-custodial parent) 0 1709
Lt. Col. Collins makes the sane conplaints about the basic

chil d support obligation finding onthis worksheet as he did on the

previ ous wor ksheet. Again,

we find no abuse of discretion.

W

2 1f the court had followed the Guidelines without extrapolating, the base amount of
monthly support, excluding Jason’s private school, would have been $1,040.



-54-

shall remand this award only with respect to the health insurance
prem um
D. Arrearages

Because t he actual anount of support m ght change, we |l eave it
to the trial court to address the issue of arrearages on renand,
and to make any changes that nmight need to be made in this respect.

III. Attorneys’ Fees

Lt. Col. Collins’ final argunent concerns the award of
attorneys’ fees. He argues that “the Chancellor is called upon to
set forth in witing or on the record the evaluation that he has
made of the statutory factors in arriving at such an award.” He
specifically conplains that the court did not take the parties’
financial positions into account. Dr. Collins contends that the
court’s reasons were set forth in its oral ruling and were
sufficient.

The trial court’s oral ruling was, in part, as follows:

There is also a request for attorneys
fees and the defendant has suggested on [sic]
nore than once in this litigation that the
plaintiff’s attorneys’s fees are in part what
they are because it was her decision and she
chose to litigate in two places. That had she
just consented to and submitted to the South
Dakota litigation, she wuld have been
di vorced a year ago and the entire case woul d
have been over way before now. She woul dn’t
have had to spend as ruch noney.

* % %

Soit’s clear fromlaw and the | aw we all
under st and, South Dakota has and had
absolutely no jurisdiction over this child,
could not award custody over this child,
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visitation, child support. So the plaintiff
in this case had to participate in the South
Dakota case to get those issues if no nore,
sent back here to the place where there was
jurisdiction and she had to incur attorneys
fees to do that.

Furthernore, it cannot be even debated
that for the first sever al nmont hs  of
separation, he didn’t pay an appropriate
anmount of support for his child and he did
w thout notice, | find wthout appropriate
notice, arrange for his nane to be renoved
from nost obligations that were jointly held
by he and his wife and he was able to do it
and nost people aren’'t able to do it the way
he did it and I amnot saying he did anything
illegal but apparently because of hi s
relationship wth the mlitary, he is
permtted to take certain actions that the
average |ayperson isn't and he did them and
some subsequent reaction to that by utility
conpanies. Certainly | accept the testinony
of the plaintiff, she was surprised when she
found out sonme of her utilities were cut off.

So he just didn’'t doit the right way and

generated additional [itigation. Thi s
business that has arisen regarding the
earnings withholding order is, | certainly

can’t hold him personally responsible for it
but it’s his conpany and the issue of the
manner in paying and [the] inefficient way
it’s being adm nistered at least up to this
point, he has nore ability to get it
straightened out than anyone else does,
certainly [than] his former wfe.

So litigation that was caused, that was
in great part caused by his behavior and the
manner in which he treated this litigation.
So | amgoing to assess attorneys fees agai nst
hi m of $17,500 and | will enter a judgnent in
favor of Ms. Collins for $17,500.
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Al though Lt. Col. Collins fails to point us to the statutory

factors that nust be addressed by the trial court,? they are set
forth in FL 88 7-107 (concerning a judgnent of divorce); 8-214
(concerning marital property awards); 11-110 (concerning alinony
proceedi ngs); and 12-103 (concerning child custody, support or
visitation). Al of these statutes require the court to consider
the financial resources and financial needs of both parties and
whether there was substantial justification for Dbringing,

mai nt ai ni ng, or defending the suit.

“When the case permts attorney's fees to be awarded, they
must be reasonable, taking into account such factors as |abor,
skill, time, and benefit afforded to the client, as well as the
financi al resources and needs of each party.” Petrini v. Petrini,
336 Md. 453, 467, 648 A 2d 1016 (1994).

Deci si ons concerni ng the award of counsel
fees rest solely in the discretion of the
trial judge. The proper exercise of such
discretion is determined by evaluating the
judge's application of the statutory criteria
set forth above as well as the consideration
of the facts of the particular case.
Consideration of the statutory criteria is
mandatory in making the award and failure to
do so constitutes legal error. An award of
attorney's fees will not be reversed unless a

% Rule 8-504(a)(7) requires the “citation and verbatim text of al pertinent constitutional
provisions, statutes, ordinances, rules, and regulations except that the appellee's brief shall
contain only those not included in the appellant's brief.”
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court's discretion was exercised arbitrarily
or the judgnent was clearly wong.

Petrini, 336 M. at 468 (citations omtted; enphasis supplied).
See also Barton v. Hirshberg, 137 M. App. 1, 24, 767 A 2d 874
(2001). The “trial court does not have to recite any 'magical'’
words so long as its opinion, however phrased, does that which the
statute [FL 8 12-103(b)] requires.” Beck v. Beck, 112 M. App.
197, 212, 684 A 2d 878 (1996), cert. denied, 344 Md. 717, 690 A. 2d
523 (1997).

It appears that the award of $17,500 was a conprom se anount
reached by the trial court. During closing argunent, Dr. Collins’
counsel explained that the South Dakota |awer’'s fees were
approximately $2,300 and that the bill fromher Maryland |law firm
was in excess of $25,000. The petition for attorneys’ fees
i ncluded two attachnents, one of which was the billing statenent
for the South Dakota attorney, whose fees and costs totaled
$2,324.11.%* The other attachnent was a billing statenment fromDr.
Col l'i ns’ Maryl and attorney, whose fees and costs totaled
$17,249.85.2° Inthe petition, Dr. Collins’ attorney estinmated that
her fees in connection with the trial would anpunt to $8,800. This
left Dr. Collins with approximately $22,875 in unpaid attorneys’

f ees and costs.

# The bill reflected a $500 payment.

% The amount owed was reflected as $12,249.85, the amount billed over and above a
$5,000 retainer.
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The trial court clearly addressed the statutory factor of
justification. Wth respect to the first factor, the parties’
financial situation, and the second factor, the needs of the
parties, we note that Lt. Col. Collins put the court on notice that
he did not have the neans to pay the attorneys’ fees:

[LT. COL. COLLINS ATTORNEY]: Your Honor,
with all due respect, | am not arguing wth

the Judge’ s decision but if he is going to be
paying a nonetary award of approxinately

$9,400 if | added it correctly and the
arrearage [sic] is $17,500, he has no neans to
pay that.

THE COURT: Ckay.

[LT. COL. COLLINS' ATTORNEY]: You know, |
am not arguing with the deci sion.

THE COURT: That’s okay. M am | -

[LT. COL. COLLINS ATTORNEY]: But he has
no neans to pay those. [?°]

The court recognized throughout its oral ruling that Dr.
Collins’ attorneys’ fees were a financial burden for her and were
caused primarily by Lt. Col. Collins’ actions by litigating in two
separate jurisdictions and by his refusal to cooperate in the
Maryl and action. The court al so recognized that Lt. Col. Collins’
“gross incone including his pension is $11,377 a nonth.”

In addition, the court found that Lt. Col. Collins both
deliberately and willfully underpaid support for a | engthy period

of time and that he had, in sone cases, dissipated nmarital assets.

Despite the fact that the court nmade no specific findings, the

% t. Col. Collins attorney said at oral argument that she was not disputing an avard of
counsel fees, but that she was questioning the amount of that award.
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record suggests that the court believed that Lt. Col. Collins was
capabl e of paying attorneys’ fees. It also apparently believed
that Dr. Collins was able to pay a portion of her counsel fees, as
she was awar ded approxi mately $5,400 | ess than the anmount owed her
attorneys. W are satisfied that the court considered the
appl i cable statutory factors.

The reasonabl eness of the attorney’s fees nust be anal yzed
once evidence is presented in favor of attorney’'s fees. Rauch v.
McCall, 134 Md. App. 624, 639, 761 A .2d 76 (2000), cert. denied,
362 Md. 625, 766 a.2d 148 (2001) (citing Holzman v. Fiola Blum,
Tnc., 125 Mi. App. 602, 639, 726 A.2d 818 (1999)). In light of the
amount of the fees awarded in this case, we believe that some
express discussion regarding the reasonableness of the fees in
light of such factors as labor, skill, time, and benefit received
i s necessary. Accordingly, we vacate the award of attorney’s fees
and remand for further proceedings on the reasonabl eness of the
f ees awar ded.

JUDGMENT AFFIRMED IN PART AND
VACATED IN PART; CASE REMANDED
TO THE CIRCUIT COURT FOR
MONTGOMERY COUNTY FOR FURTHER
PROCEEDINGS NOT INCONSISTENT
WITH THIS OPINION.

COSTS TO BE PAID TWO-THIRDS BY
APPELLANT AND ONE-THIRD BY
APPELLEE.



