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This appeal requires us to determne the effect of a workers'
conpensation insurance policy carried by a Virginia enployer,
purportedly limting the scope of its coverage to the workers'
conpensation law of Virginia, given a situation in which an
enpl oyee of the Virginia enployer sustained a work-related injury
in Maryland and filed a claim for conpensation in our State.
Furthernore, we nust decide whether certain steps taken by an
admtted "statutory enployer” (the principal contractor who engaged
the Virginia enployer as a subcontractor on the Maryl and job where
the claimant was injured) to ascertain whether its subcontractor
obt ai ned workers' conpensation insurance for its enployees were
adequate to escape liability under M. Labor & Enploy. Code Ann.
("LE") 8 9-508 (Repl. Vol. 1991). Appel I ant, Conmerci al Union
| nsurance Conpany, insurer of the Virginia enployer/subcontractor,
appeals fromthe judgnent of the Crcuit Court for Prince Ceorge's
County, which denied its notion for summary judgnent and granted
appel l ees'?! cross-notion for summary judgment, thereby affirmng

t he deci si on of t he Wor ker s’ Conpensati on Commi ssi on

!Appel l ees are D.D. & B. Construction Corporation ("DD & B"),
the statutory enployer/general contractor, and its workers
conpensation insurer, Harleysville Mitual Insurance Conpany
("Harleysville"). They joined in nmaking a cross-notion for summary
j udgnment below, and submtted a single brief. The coll aboration
shall be referred to in this opinion as "DD & B/ Harleysville." Due
to the possibility of its coverage exposure, the Uninsured
Empl oyer's Fund ("Fund") is also an appellee in this action. As
wi ||l be discussed, infra, because DD & B has admtted its status to
be that of a statutory enployer under LE 8§ 9-508, any exposure of
the Fund in this case has been di m ni shed.



(" Comm ssion"). The Comm ssion found that appellant was the

correct workers' conpensation insurer in this case.

QUESTI ONS PRESENTED

Appel lant had originally presented three questions for our
resolution, but, because of DD & B/Harleysville' s subsequent
adm ssion of its statutory enployer status, the wthdrawal in its
reply brief of one of appellant's original argunments, and the
nodi fi cation of another,? we have reorgani zed and rephrased the
remai ni ng questions as foll ows:

| . Did the Comm ssion err by finding that
appellant was the correct insurer in this
case?

1. Assum ng the answer to the first question
to be in the affirmative, are DD &
B/ Harl eysville liable, under the statutory
enpl oyer sections of the workers' conpensation
statute, to pay the claimant conpensation?

FACTS AND PROCEEDI NGS BELOW

Rockwood Builders, Inc. ("Rockwood") is a small Virginia
corporation engaged primarily in the construction trade, usually as
a subcontractor. From 3 Septenber 1992 until 3 Septenber 1993, a

period enconpassi ng the occurrence of the accident that gave rise

to this case, Rockwood carried a workers' conpensation insurance

2Appel lant's reply brief was prepared by different counsel
than its original brief. 1In the original brief, appellant advanced
the argunment that the Comm ssion had exceeded its authority to
deci de an issue of insurance coverage. This argument was expressly
recanted in the reply brief.



policy that was assigned to the insurer through Virginia s Assigned
Ri sk Plan. Appellant was the actual issuer of that policy. On
Rockwood's witten application for the insurance, the conpany only
requested coverage for Virginia, although it indicated that it
occasionally did business in various other states, including
Maryland. In fact, directly beneath the space on the application
forminquiring as to other states in which they did business, there
was a "box" to be checked if coverage was desired for those states.
Rockwood checked the "No" box, thereby expressly declining coverage
for jurisdictions other than Virginia. The policy ultimately
i ssued by appellant, in concordance with Rockwood's application,
restricted its coverage to the workers' conpensation |aws of
Vi rginia.

The claimant, Stanley Stuttard, first becane enployed as a
carpenter by Rockwood in May of 1993, in the course of a job the
conpany was performng in Pennsylvania.® It was at this tine that
Rockwood inforned the claimant that it had an opening for himat an

upcoming job in Maryland.* The job to which Rockwood was referring

3The cl ai mant mai ntai ned a Pennsyl vani a resi dence at all tines
relevant to this action.

“This particular information concerning the specifics of the
inception of the claimant's enploynent with Rockwood was derived
from a transcript of an interview of the claimnt by one of
appellant's clains adjusters investigating the accident. The
transcript was included in the appendix to DD & B/ Harleysville's
brief, but evidently not submtted to the Comm ssion or to the
circuit court. This information was proffered before the
Conmm ssion and the circuit court by counsel, however, and in
addition, docunentary evidence was provided to the Comm ssion
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involved its being hired as a subcontractor by DD & B, the
principal contractor, to performconstruction work erecting a netal
garage building at a publicly-operated landfill in Prince George's
County. On 1 June 1993, prior to Rockwood starting work at the
landfill, at DD & B s request, Rockwood's insurance agent provided
DD & Bwith a "Certificate of Insurance"” ("Certificate"), listing
Rockwood, at its Virginia address, as the nanmed insured, and
appellant as its workers' conpensation |liability insurer
Contained on the Certificate were the insured' s policy nunbers for
its general liability and workers' conpensation coverage, and the
nmonet ary coverage ceilings on the aforenenti oned policies. There
was a space provided for a "Description of Operations/Locations .
.," but this space was |left blank. The record contains no
suggestion that DD & B nmade any further inquiry with regard to
Rockwood's  workers' conpensation insurance coverage Dbefore
permtting its workers onto the job-site to begin work. On 17 July
1993, while working for Rockwood at the landfill, the clai mant was
severely injured in a fall from the roof of the garage under
construction to the concrete floor below. Shortly thereafter, on
3 August 1993, Rockwood anended its workers' conpensation insurance
policy to reflect coverage for states other than Virginia.
The workers' conpensation process in Virginia was put into

nmotion, not by M. Stuttard filing a claim but by Rockwood filing

regarding the dates of the claimant's enploynent relationship with
Rockwood.



an enployer's first report of the accident. After performng an
investigation of the circunstances surrounding the accident,
appel | ant denied coverage for the paynent of benefits to the
claimant, asserting a lack of jurisdiction under the workers'
conmpensation |law of Virginia. The correspondence from appellant to
the claimant, and the reply fromthe claimant's attorney, provided
in the appendix to DD & B/ Harleysville's brief, denonstrates that
the claimant "absolutely concur[red]"” with appellant that Virginia
| acked jurisdiction to consider any claim for benefits that
Stuttard mght file there. No one pursued a Virginia claim
thereafter. This correspondence was not in the record before the
Comm ssion or the circuit court, and is actually at odds with the
information provided by the parties to the circuit court in their
cross-notions for summary judgnent, which indicated that Virginia's
consi deration of the matter had actually proceeded far enough to be
di smissed for lack of jurisdiction.?®

On 30 August 1993, the claimant filed an application for

conpensation with the Maryl and Wrkers' Conpensation Comm ssion.

As will be explained, infra, the question of whether Virginia
has statutory jurisdiction over the claimant's claimis material to
our decision in this case. This correspondence was included in the
appendix to DD & B/Harleysville's brief ostensibly to correct
m staken information provided to the tribunals below by the
parties. Nevertheless, it does not bear directly on the issue of
whet her Virginia jurisdiction wuld have been able to be lawfully
mai ntained ultimately. W are not relying on the contents of the
correspondence contained in the appendix to appellees' brief in our
decision, and set forth the information at this stage nerely for
clarity.



In January of 1994, the Commi ssion held a hearing on the issues
presented by the claim and on 28 March 1994, issued its decision
and order. The Comm ssion found "that the clainmant sustained an
accidental injury arising out of and in the course of enploynent,"
and that Rockwood was the correct enployer and appellant the
correct insurer. Thus, the Comm ssion ordered Rockwood and
appellant to pay the claimant tenporary total disability from 18
July 1993, presumably conputed under Maryl and's workers'
conpensation law, as well as his nmedical bills in accordance with
t he Conm ssion's Medical Fee Guide. The Conm ssion al so di sm ssed
DD & B, Harleysville, and the Fund as "possible parties.™

Appel  ant sought, in the Grcuit Court for Prince CGeorge's
County, judicial review of the Comm ssion's decision. On 27
Decenber 1994, appellant filed a notion for sunmary judgnent. On
19 January 1995, DD & B/ Harleysville responded to appellant's
motion, and nade a cross-notion for summary judgnent. O al
argunent was permtted on the cross-notions on 8 March 1995, after
whi ch the case was taken under advisenment by the circuit court. On
12 May 1995, the circuit court issued its opinion and order,
granting DD & B/Harleysville's cross-notion for summary judgment,
and explicitly affirmng the Comm ssion's decision. This tinely
appeal followed. Additional facts will be supplied as necessary in
our anal ysi s.

ANALYSI S



St andard of Revi ew

The standard of appellate review of a trial court's grant of
a notion for summary judgnent under Maryl and Rule 2-501 is whether
the lower court was legally correct. Baltinore Gas & Elect. Co. v.
Lane, 338 Mi. 34, 43 (1995); Beatty v. Trail master Products, Inc.,
330 Md. 726, 737 (1993). \Wen nmaking a determ nation on sunmary
judgnent, a trial court nmakes no findings of fact, but rather
det erm nes whet her a genui ne di spute exists concerning a materi al
fact which would preclude the entry of summary judgnent. Beatty,
supra, 330 M. at 737; King v. Bankerd, 303 Md. 98, 111 (1985). A
material fact, is one that will sonehow affect the outcone of the
case. King, supra, 303 Ml. at 111. The general rules pertaining
to the proper entry of summary judgnent apply with equal force on
appeal s from deci sions of the Conmm ssion. Dawson's Charter Serv.
v. Chin, 68 MI. App. 433, 440 (1986).

l.

Qur analysis of appellant's potential liability must commence
with the Court of Appeals's decision in Kacur v. Enployers Mit.
Casualty Co., 253 M. 500 (1969), one of the |I|eading cases
nationally in this area. In Kacur, the enployer was a resident of
Maryl and who operated a business in Pennsylvani a. The enpl oyer
carried a workers' conpensation insurance policy, which purportedly
limted its inclusiveness to insuring against liability inposed

upon the insured by the workers' conpensation | aw of Pennsyl vani a.



One of the enployer's enployees was injured in Maryland while in
t he course of his enploynment. The enployer filed first reports of
injury in both Maryland and Pennsyl vania, but the enployee only
filed a claim for conpensation in Maryl and. The Maryl and
Comm ssi on awarded the enpl oyee conpensation, and the enployer's
wor kers' conpensation insurer denied coverage. The enployer sought
declaratory relief against its insurer, which was denied by the
| ower court. Id. at 501-04. The |ower court was of the opinion
that the literal |anguage of the policy controlled, and that an
insurer could not be held liable in a case where the conpensation
proceedi ngs were instituted in a jurisdiction not nentioned in the
policy. 1d. at 504.

The Court of Appeals reversed. Relying on the views expressed
in Weinberg v. State Worknen's Ins. Fund, 81 A 2d 906 (Pa. 1951),
and in Professor Arthur Larson's treatise, Wrknen's Conpensation
Law, the Court held that, even though the claim was filed in
Maryl and, the insurer was liable to reinburse the enployer to the
extent, but only to the extent, that the insurer would have been
I iabl e under the workers' conpensation | aw of Pennsylvania. Kacur,
supra, 253 Ml. at 510. In essence, the Kacur Court found that the
insurer was not attenpting to exclude fromthe policy coverage for
injuries that occur out-of-state; rather, it was attenpting "to
exenmt [itsel ] from exposure to awar ds from foreign

jurisdiction[s] not nanmed in the policy," and "[a]s Professor



Larson has stated, the courts look with disfavor on these latter
limtations.” Id. at 510. Stating the Court's explanation in a
different fashion, the insurer contenplates in such policies the
possibility that one of its insured s enployees nmay be injured, and
recei ve conpensation, in the single designated state of coverage.
Si nply because an enpl oyee happened to cross into another political
jurisdiction before he or she was injured does not ordinarily
expand the exposure of the insurer beyond what was originally
contenplated by the insurer and the insured, and should not
prejudice the insurer, as long as its liability is calcul ated
consonant with the | aw of the covered jurisdiction.?

There are many simlarities between the facts of Kacur and the
instant case. 1In each case, the enployer's place of business was
outside of Maryland. Both insurance policies purportedly limted
their application to the workers' conpensation |aws  of
jurisdictions other than Maryl and, and neither expressly excl uded
injuries that occur in other states. Both enployees were injured
in Maryland, and filed conpensation clains in Maryland. According
to DD & B/Harleysville, any factual differences between Kacur and
the case at bar are insignificant or irrelevant, and Kacur is
therefore controlling. Thus, DD & B/ Harleysville conclude that

appellant is liable to conpensate the claimant to the extent

5This woul d not be true if such an exclusion for out-of-state
infjuries was specifically bargained for and expressed in the

policy.



permtted under the workers' conpensation |aw of Virginia.

Al t hough there may be many conparabl e aspects between Kacur
and the instant case, there is one paranount difference. It is
clear that the rational e underlying the Kacur hol di ng was dependent
upon the availability to the claimant of a choice of at |east two
jurisdictions in which the claimcould awfully be maintained. The
fact that both Miryland and Pennsylvania would have had
jurisdiction over the claimwas expressly set forth:

In the case at bar we have no doubt but,
had the enployee's <claim been filed in
Pennsyl vani a, t he Bur eau of Wor knmen' s
Conmpensation  of Pennsylvania would have
honored the claimand the [enployer's workers'
conpensation insurer] would have been |iable
under its <contract although the accident
occurred in Mryl and.

ld. at 507 (citations omtted). |In addition, in the principal case
relied upon by the Kacur Court, Winberg v. State Wirknen's Ins.
Fund, supra, the Pennsylvania Supreme Court also found pivotal the
availability of two conpensable jurisdictions on the question of

liability:

The fact that proceedings were instituted by
[the claimant] in New Jersey is wholly
irrelevant to the question of [the enpl oyer's]
liability to [the claimnt] under the
Pennsyl vani a Worknen's Conpensation Law. o
cour se, i f there were any substantive
difference between the terns of the New Jersey
and the Pennsylvania Act such that the
recovery obtained by [the claimant] in the
former State could not have been obtained in
our own Commonwealth, --in other words, if

10



[the enployer was] not liable to [the
cl ai mant ] for conpensati on under t he
Pennsylvania Wrknmen's Conpensation Law,
certainly the [insurer] would not be liable to
[the enpl oyer] under the terns of the policy.
But it is not questioned that such liability
did exist and accordingly [the enployer was]
under the duty of paying [the claimnt]
conpensation -- whether or not [the claimnt]
had brought proceedings in New Jersey -- to at
| east the extent to which [the claimnt] was
entitled wunder the Pennsylvania Wrknen's
Conpensati on Law

ld., 81 A 2d at 909 (enphasis supplied).
Moreover, in two cases fromother jurisdictions cited by DD &
B/ Harl eysville, the fundanental relevance of having two conpensabl e
jurisdictions is discussed. In Smth and Chanbers Salvage V.
| nsurance Managenent Corp., 808 F. Supp. 1492 (E.D. Wash. 1992),
the claimant could have filed for benefits either in Texas or
1 ahoma. He chose Gkl ahoma and was awarded benefits. The
enpl oyer was only insured in Texas. |In reaching its holding that
the insurer was |liable for the Cklahoma claim the court explai ned:
This court is convinced that the better
view is that expressed in Winberg and Kacur.
Certainly, the enployer contenpl ates coverage
for his enployee's injuries sustained at the
wor ksite covered by the policy. To interpret
the contract so as to nmake coverage dependent
upon the enployee's choice of forunms is
absurd. The insurer is not prejudiced by
inposing liability to the extent contenpl ated
under the worker's conpensation |aw naned in
t he policy.
ld. at 1502 (citation omtted) (enphasis supplied). Simlarly, the

Suprene Court of New Hanpshire has decl ared:

11



As we have discussed above, [the clainmant's]
injury rendered himeligible for Massachusetts
benefits and, correspondi ngly, i nposed
liability on his enployer to pay him such
conmpensation. [The insurer], by its contract,

expressly agreed to assune this liability.
That [the claimant] for reasons of his own
chose to file in New Hanpshire, 1is a
happenstance which is irrelevant to the
guestion of [the insurer's] liability under
t he policy.

American Mut. Ins. Co. v. Duvall, 372 A 2d 263, 266 (N H 1977)
(enphasi s supplied).

In contrast to Kacur and the cases discussed above, the
claimant in the instant case did not have a choice of foruns.
Al though the potentiality for the pursuit of a Virginia claimwas
apparently abandoned, not dism ssed, the parties do not dispute on
appeal, nor have they contested at any |evel of the proceedi ngs
below, the lack of Virginia jurisdiction over this workers
conpensation matter.’ Therefore, we do not find it necessary to
make such a determnation in our review of the propriety of the
trial court's grant of DD & B/Harleysville's cross-notion for
summary judgnent and the denial of appellant's summary judgnent
nmoti on because the "fact" that Virginia jurisdiction is non-
exi stent is not, and was not at any stage of the proceedings, in

genui ne di spute. Mreover, a determnation of the jurisdictional

"W note that counsel for DD & B/Harleysville, at oral
argunent, indicated that the facts underlying the claimant's claim
were not in dispute, but also stated that he "didn't know' whet her
Virginia had jurisdiction over the claimant's claim

12



i ssue under Virginia lawis not a pure factua

the trial court conpelled to deci de whether

i ssue. Were we or

Stuttard coul d

have

maintained a claimin Virginia, we would have little doubt fromthe

undi sputed facts provided to the Comm ssion and the circuit court

that the clai mant woul d have been unsuccessf ul
do so. The relevant Virginia statute provides,

Foreign Injuries. -- A When an
happens while the enployee is

had he attenpted to

in pertinent part:

acci dent
enpl oyed

el sewhere than in this Commpnwealth which
would entitle him or his dependents to

conpensation if it had happened

in this

Commonweal th, the enployee or his dependents

shall be entitled to conpensation,

f:

1. The contract of enploynment was nade in

this Commonweal t h; and

2. The enployer's place of business is in
this Commonweal th; provided the contract of
enpl oynent was not expressly for service
excl usi vely outside of the Commobnwealt h.

Va. Code Ann. 8§ 65.2-508 (1950, Repl. Vol. 1995).8 |Indeed,

| eadi ng coment at or has i ndi cat ed:
Coverage of out-of-state injuries

The [Nati onal Commi ssi on
Wor knen's Conpensation Laws's] fo
out-of-state injury coverage --
ei t her t he hiring or t he
| ocalization of the enploynent is in
-- has been adopted (with an exc

variant here and there) by 32 states.

* * %

8According to the face of the currently codified statute,

| ast revision was nmade during the 1991 | egislative session,

text would be essentially the sanme as it was
claimant's injury.
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Wen [the] two requirenents are nade
conjunctive, rather than disjunctive as in the
[ National] Conm ssion fornula, you get the
narrowest type of statute. By this test, the
narrowest statute of this kind still surviving
is that of Virginia., which applies to out-of -
state injuries only if the place of contract
and the enployer's place of business are both
within the state -- and not even then if the
contract is for services outside the state.

4 Larson, Wrknen's Conpensation Law, 8 87.12 (1990) (underscored
enphasi s added). Thus, there are essentially three conjunctive
factors required for the Virginia jurisdictional statute to apply,
only one of which is supported by the facts of the instant case,
i.e., that Rockwood' s place of business was |located in Virginia.
The facts do not lend thenselves to satisfying the remnaining
required factors (state where enpl oynment contract was nade and the

states where services are to be perforned),® and a finding of

°Because these facts bearing on the Virginia jurisdictional
guestion were not specifically highlighted in the record extract,
we briefly review their content and location in the record. Wth
respect to the place of hire, the follow ng references are nmade to
the claimant being hired in Pennsylvania (nowhere does DD &
B/ Harl eysvill e contest the veracity of these statenents -- in fact,
at the hearing on the cross-notions, DD & B/ Harleysville's counsel
reiterated, after arguing for Kacur's applicability, that there was
no dispute as to material facts): appellant's opening statenent
before the Comm ssion, appellant's nmenorandum to the Conmm ssion,
and appellant's notion for summary judgnent. Curiously, however,
on one of four copies of a typewitten wage report submtted to the
Comm ssion, the follow ng hol ographic notation is made: "Enpl oyed
[sic] was hired at M. Solon, Va." Simlarly, on the question of
where the claimant's services were to be perfornmed, the report of
one of appellant's <clains adjusters, Getchen Cornell, was
submtted to the Comm ssion. The report states: "The [claimnt]
told nme that [ Rockwood] had advi sed hi mthat upon conpletion of the
job in Maryland there were a couple nore jobs in New Jersey and one

14



Virginia jurisdiction wiuld be in dubio magnum

Because a Virginia forumwas not avail able, the clai mant was
not provided with a choice of forunms in which to bring his claim
Wt hout such a choice, the rational e behind the Kacur decision does
not exist, and accordingly, the concept of holding an insurer
liable for benefits in a jurisdiction not covered in the insurance
contract cannot be justified using Kacur's reasoning. It is one
thing to hold an insurer liable for the amounts that would have
been awarded in a covered state when the enpl oyer has paid prem uns
for insurance coverage in one of the two possible states that have
jurisdiction over the claim and the claimant, for whatever reason,
happens to file in the other state. It is quite another if the
insurer is required to cover clainms mandated by states not covered
by the policy, but at the sane tine not recoverable in the state in
whi ch coverage is provided, for it would be akin to providing

enployers wth "all states" workers' conpensation coverage when
they have only desired coverage, and paid the premuns, for one.

Bereft of an overriding public policy justification for doing so,°

in New York." There is no nention of any work to be performed in
Virginia. Wile not a part of the record, the interview of the
claimant contained in the transcript submtted in the appendix to
DD & B/Harleysville's brief, see n.4, supra, supports a finding
that Stuttard' s place of hire was in Pennsylvania for services to
be perfornmed outside of Virginia.

As Chi ef Judge Marbury wote over a half century ago: "The
Wor kmen's Conpensation Act was passed to pronote the general
welfare of the State and to prevent the State and its taxpayers
fromhaving to care for injured worknmen and their dependents, when

15



such a deci sion would expand the insurer's contractual comm tnent
under the insurance policy beyond that which was contenpl ated by
the parties. Therefore, the trial court was legally incorrect when
it affirmed the Commssion's order, finding that appellant was the
correct workers' conpensation insurer in this case. W hold that
the insurance policy issued by appellant to Rockwood does not
require appellant to indemmify Rockwood for the anmounts awarded to
the claimant by the Comm ssion.
.

Maryl and' s statutory enpl oyer provision provides, in relevant

part:

Liability of pri nci pal contractor for
conpensati on.

(a) I'n general. -- A principal contractor is
liable to pay to a covered enployee or the
dependents of the covered enployee any
conpensation that the principal contractor
woul d have been liable to pay had the covered
enpl oyee been enployed directly by the
princi pal contractor if:

(1) the principal contractor undertakes
to performany work that is part of the
busi ness, occupation, or trade of the
princi pal contractor;

(2) the principal contractor contracts
with a subcontractor for the execution by

under the law as it previously existed, such worknmen could not
recover damages for their injuries.” Paul v. Gidden Co., 184 M.
114, 119 (1944). Such public policy considerations play no role in
the determnation of appellant's liability in this case because, as
will be discussed in part Il of this opinion, the |egislature
provided another statutory avenue by which the claimnt's
conpensation wll be paid.

16



or under the subcontractor of all or part
of the work undertaken by the principa
contractor; and

(3) the covered enployee is enployed in
t he execution of that work.

* * %

(d) I'ndemity. -- If a principal contractor is

liable to pay conpensation under this section,

the principal contractor is entitled to

indemmity from any enployer who would have

been liable to pay conpensation i ndependent of

this section.
LE 8§ 9-508. The Court of Appeals recently had the opportunity to
set forth the purpose behind the section: "[T]he purpose of the
statutory enployer provision is the protection of the injured
wor ker who m ght otherwi se receive no conpensation for work-rel ated
infjuries if the worker's imediate enployer had not obtained
wor kers' conpensation coverage and had little resources to pay
damages in a personal injury action." Para v. R chards G oup, 339
Md. 241, 252 (1995) (citations omtted). Moreover, in Cogley v.
Schnaper & Koren Construction Co., 14 Md. App. 322 (1972), a case
cited wth approval by the Court of Appeals in Para, we expl ai ned:

We think the | egislative purpose in enacting

Article 101, & 62, was to further the

benevol ent concept of Wrknmen' s Conpensation

and to achieve that result by providing an

incentive to the principal contractor to see

t hat his subcontractors <carry Wrknmen's
Conpensati on insurance upon their enployees.

YArticle 101, 8§ 62 was the predecessor statute to LE § 9-508.
The Revisor's Note to LE 8 9-508 states that "this section is new
| anguage derived w thout substantive change fromforner Art. 101,
8 62." See Para v. Richards G oup, supra, 339 MI. at 245.

17



If the principal fails or neglects to
ascertain that the subcontractor's enpl oyees
are protected by Wrknmen's Conpensation
i nsurance coverage, it is the principal
contractor who nust bear the cost of injuries
to the subcontractor's enpl oyees, subject only
to the principal contractor's right to recover
such costs from the subcontractor in an
appropriate action.

Cogl ey, supra, 14 Md. App. at 332 (enphasis supplied).

As nentioned above, DD & B admts its status as a statutory
enpl oyer, or principal contractor, under LE § 9-508. It intimtes,
however, that because it requested a certificate of insurance from
Rockwood, which showed that Rockwood had obtained a workers
conpensation i nsurance policy, before allow ng the subcontractor on
the job-site, it did all that it could be expected to do, i.e., its
behavior was commercially reasonable. In addition, at oral
argunent, counsel for both DD & B and appellant provided
information to the effect that, typically, it is the industry
custom for general contractors to request nothing nore than a
certificate of insurance fromthe subcontractor's insurance agent.
Al though it would provide nore reliable protection, the |aborious
alternative to viewng only the certificate would be for the
general contractor to request a copy of the insurance policy
itself, and have its |l egal counsel or risk managenent staff sift
through it to determ ne whether the subcontractor had, in fact,

provi ded workers' conpensation coverage for its enployees at the

18



general contractor's job-site.!?

We can certainly enpathize with the plight of a general
contractor in this situation, striving to be efficient, especially
when operating on a tight construction schedule and budget.
Nevert hel ess, we need not detain ourselves long in resolving this
question because neither the |anguage of the statute itself, nor
caselaw interpreting it, creates an escape hatch based upon
comrerci ally reasonabl e behavior by a statutory enployer. Even if
there were such a | oophole, given the facts of this case, since the
certificate of insurance is from a Virginia agent and lists a
Virginia address for the enployer, and the space on the formfor a
description of locations is left blank, we would be reluctant to
find it applicable. According to the above-described policy
dictates wunderlying the statutory enployer section and the
benevol ent workers' conpensation concept, requiring the principal
contractor and its insurer to pay the injured enployee's
conpensation and seek i ndemnification fromthe subcontractor, is a
better alternative to leaving the injured enpl oyee unconpensated
because the subcontractor neglected to provide insurance coverage

and cannot afford to pay the conpensation on its ow. W see no

2t would seemto be a relatively sinple procedure for a
statutory enployer to require that any certificate of insurance
explicitly state that the subcontractor's workers' conpensation
i nsurance coverage enconpasses a political jurisdiction of
particul ar concern to it. Had DD & B noted this as a threshold
requirenment, or detected the absence of such detail on the
certificate submtted by Rockwood' s agent, perhaps its instant
predi canent coul d have been avoi ded.
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reason in this case why DD & B should be placed outside the reach
of the statutory enployer section, and therefore hold that, upon
remand to the Comm ssion, DD & B should be substituted as the
correct enployer and Harleysville as the correct insurer in this

case.

JUDGVENT REVERSED; CASE REMANDED

TO THE CI RCU T COURT FOR PRI NCE
GEORGE' S COUNTY W TH | NSTRUCTI ONS

TO GRANT APPELLANT' S MOTI ON FOR
SUMVARY JUDGVENT, AND TO | NSTRUCT

THE WORKERS' COVPENSATI ON COVWM SSI ON
TO SUBSTI TUTE DD & B AND HARLEYSVI LLE
AS THE CORRECT EMPLOYER AND | NSURER
IN THIS CASE. COSTS TO BE PAI D

BY DD & B/ HARLEYSVI LLE.
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