This litigation has a tortured history and it is our earnest
desire to see it resolved as expeditiously as possible. The
appellee is the Porter Hayden Conpany (“Porter Hayden”).! The
litigation is an action for declaratory judgnent brought by Porter
Hayden to determ ne its insurance coverage. The appellant is the
Commerci al Union | nsurance Conpany (“Conmercial Union”).?2

Porter Hayden has been since the 1920's an insulation
contractor in the business of selling and installing insulation at
various facilities in the md-Atlantic area. One of those
facilities was the Bethl ehem Steel plant at Sparrows Point. Until
sone time in the 1970's, Porter Hayden's insulation products

cont ai ned asbest os.

Procedural Background

From August of 1976, when the first asbestos-related clai mwas
filed against Porter Hayden, through Septenber 21, 1990, when the
declaratory judgnment action that is the subject of the present
appeal was filed, “thousands of |awsuits [were] brought against
Porter Hayden Conpany by clainmants who alleged bodily injury or
death caused by the installation operations of the Porter Hayden

conmpani es at various industrial or construction sites” in Mryl and,

L Porter Hayden is a Maryland Corporation. It was formed in 1966 as a result

of a nerger between H. W Porter & Conpany, Inc., a New Jersey corporation, and Reid
Hayden, Inc., a Maryland corporation. Because certain events considered in this opinion
pre-date the 1966 nerger, our use of the term“Porter Hayden” will refer either to the
present conpany or to its predecessors, as appropriate.

2 Conmmer ci al Union, a Massachusetts corporation, is the successor corporation

to the Enployers’ Liability Assurance Corporation (ELAC). In this opinion, we wll use
“Commercial Union” to refer to either the present corporation or its predecessor, as
appropri at e.
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Virginia, New Jersey, North Carolina, and other jurisdictions

Al t hough the declaratory judgnment action literally sought fornmal
relief with respect to only five such clains, the request for the
declaration as to the coverage, in spelling out the possibly
br oader repercussions of the action, also referred to “numerous
other claimants [who] have filed and wll file simlar actions
agai nst Porter Hayden.” The declaration of coverage with respect
to those five clainms wll, therefore, inevitably guide the
di sposition of nunerous others as well. The case now before us
does not concern the ultimate nmerits of any of those clainms. It
deal s exclusively with the extent to which Porter Hayden enjoys
insurance liability coverage from Comrercial Union.

When the first clains against it were filed, Porter Hayden
directed its conprehensive general liability (C&) insurer, the
Hartford Accident and Indemity Conpany, to give notice of the
clains to various other liability insurers that were “properly
chargeable with the defense under [their] policy obligations.”
Commercial Union first received actual notice of pendi ng asbestos-
related |awsuits against Porter Hayden in early August of 1978,
when it was asked by Enployers’ Insurance of Wausau, another of
Porter Hayden's insurers, to acknowl edge that it was obligated
under its policy to provide coverage for clains of alleged exposure
during pertinent policy periods. Fromthe outset, Commercial Union
deni ed any obligation to defend or to indemify Porter Hayden for

asbestos-related liability.
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Before the issue of coverage between Commercial Union and
Porter Hayden could be finally resolved, however, the dispute
| apsed into a state of suspended animation for al nost a decade. In
July of 1982, the Hartford Accident and |Indemity Conpany, as one
of Porter Hayden' s insurance carriers, filed a declaratory judgnent
action against Porter Hayden and against Porter Hayden’'s other
primary carriers, including Conmmercial Union. Before that case
went to trial, however, all of the parties, including Comrercial
Union, entered into an “Agreenent” (the “Hartford Agreenent”) as of
Novenber 1, 1982, by which they agreed to participate, on a shared
basis, in the defense of all pending and anticipated asbestos-
related clains. During the pendency of the Hartford Agreenent, the
parties further agreed to repeated extensions. Wth respect to
Commerci al Union and Porter Hayden, the agreenent between them as
part of the larger Hartford Agreenent, expired on Decenber 31,
1986.

When, therefore, five new asbestos-related clains were filed
agai nst Porter Hayden in 1987, the dispute over coverage flared
anew. Those were not pre-1987 clains and were not, therefore,
covered by the Hartford Agreenent. Each of those clains, noreover,
was filed in the Grcuit Court for Baltinore City. On August 31,
1987, Porter Hayden forwarded the five new cases to Conmmerci al
Uni on for defense and handling. On Septenber 21, 1987, Conmerci al

Uni on deni ed coverage with respect to them
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The present litigation comenced exactly three years |later, on
Sept enmber 21, 1990, when Porter Hayden instituted a declaratory
j udgnent action against Commercial Union in the Crcuit Court for
Baltinore Gty. It sought a declaration of the duty of Conmerci al
Union to defend and potentially to indemmify Porter Hayden with
respect to 1) the five clains filed against Porter Hayden in August
of 1987 and 2) “such other personal injury cases” filed against
Porter Hayden “which may be tendered” to Comercial Union,
expressly excluding, however, all cases filed before January 1,
1987 (and covered, therefore, by the Hartford Agreenent).
Approxi mately one year | ater, both parties sought various parti al
and total summary judgnents with respect to certain issues in the
case. Both parties duly filed oppositions to the opponent’s
motions for summary judgnent and, in turn, replies to the
respective oppositions. Hearings were held before Judge Hilary D.
Capl an during January of 1992. After full discovery, briefing
oral argunent, and a limted evidentiary hearing with respect to
one of the issues, Judge Caplan, on February 14, 1992, issued a
series of decisions and orders, purporting to resolve the dispute
over coverage in favor of Porter Hayden. After a nodification of
two of the rulings and an ostensible reduction of the orders to
final judgnent on March 12, 1992, Commercial Union appealed to this

Court.
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Al t hough a nunber of issues were raised before us on appeal
and cross-appeal, we found it unnecessary in Commercial Union Ins.
Co. v. Porter Hayden Co., 97 Ml. App. 442, 630 A 2d 261 (1993), to
deal with nore than one of them That issue concerned the tinely
notice of occurrence from the insured to the insurer. The
resolution of that issue hinged on the choice of |aw between
Maryl and and New York. W held that Judge Capl an had been wong in
applying Maryland law to the dispute. W held that under the | aw
of lex loci contractus and in the absence of renvoi,® New York
substantive law controlled the case and that, applying New York
| aw, Porter Hayden had failed to give tinely notice to Commerci al
Union as required by the policies. W reversed Judge Caplan’s
denial of summary judgnent in favor of Commercial Union on that
issue. As aresult of our holding on that issue, “we need[ed] not,
and [did] not, reach the other issues posed by the parties.” 97
M. App. at 470.

Porter Hayden applied for certiorari to the Court of Appeals,
which was granted on Decenber 21, 1993. The Court of Appeals
vacated the judgnent of this Court and ordered that the appeal be
dism ssed for the reason that there was no appeal able final
j udgnent under Maryland Rul e 2-602(a), which provides:

Except as provided in section (b) of this
Rule, an _order or other form of decision,

s The subtleties of this arcane subject will be explored nore fully when we

nove beyond this procedural overview to a nore detailed analysis of the individual
i ssues in the case.
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however designated, that adjudicates fewer
than all of the clains in an action (whether
raised by original claim counterclaim cross-
claim or third-party claim, or t hat
adjudicates less than an entire claim or that
adjudicates the rights and liabilities of
fewer than all the parties to the action:

(1) is not a final judgnent;

(2) does not termnate the action
as to any of the clains or any
of the parties; and

(3) is subject to revision at any
tine before the entry of a
j udgnent that adjudicates all
of the clains by and against
all of the parties.

(Enphasis supplied). Porter Hayden Co. v. Comercial Union Ins.
Co., 339 Md. 150, 661 A 2d 691 (1995). The case was remanded to the
Crcuit Court for Baltinore Gty for further proceedings.

The case on renmand was assigned to Judge Edward J. Angeletti,
Judge Caplan’s having retired fromthe court in the interim At a
scheduling conference on Septenber 27, 1995, Judge Angeletti
decided that a jury trial was required on one unresolved issue
i nvol ving disputed facts but that his adoption of the earlier |egal
rulings of Judge Caplan as his own would suffice to permt himto
settle all other issues. The necessary jury trial was conducted
fromJanuary 3 to January 17, 1996. Foll ow ng hearings on various
post-trial notions, Judge Angeletti granted Porter Hayden' s Mtion
for Entry of Final Judgnent on May 7, 1996. |In order to correct
certain typographical errors, an Amended Order granting Porter

Hayden’s Modtion for Entry of Final Judgnent was issued on May 13.
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Commerci al Union has appeal ed fromthat final judgnent. On several

limted issues, Porter Hayden has cross-appeal ed.

Commercial Union’s Basic Contentions

Deferring for the noment Conmercial Union’s contentions with
respect to several allegedly erroneous post-trial rulings and al so
deferring for the nonment the two contentions raised by Porter
Hayden on its cross-appeal, we will first address the five primry
contentions raised by Commercial Union by way of challenging the
basic propriety of the declaratory judgnment in favor of Porter
Hayden. Commercial Union contends:

1) t hat Judge Angel etti erroneously refused
to conduct further evidentiary
proceedi ngs, as nandated by the Court of
Appeals in Porter Hayden v. Commerci al
Uni on, 339 Md. 150, 661 A 2d 691 (1995),
with respect to three of the defenses
asserted by Commercial Union;

2) that at the jury trial on the issue
of the “mssing policies,” two
prejudicial errors were commtted;

3) that the present action was barred by the
Statute of Limtations;

4) that Porter Hayden was, as a matter of
| aw, barred from seeki ng recovery because
of its failure to have given Commercia
Union, as required by the policies,
tinmely “notice of occurrence”; and

5) that recovery was barred because Porter
Hayden had under the pertinent policies
no coverage for hazardous products.
The latter four of these contentions deal respectively with

the four specific defenses that Comrercial Union had originally
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asserted before Judge Caplan, three by way of notions for summary
j udgnment and one by way of a notion for partial summary judgnent.
The first contention, however, is far nore sweeping. In one sense,
it involves the nmerits of contentions 3, 4, and 5. It clains that
Judge Angeletti commtted error in adopting as his own the earlier
rulings of |aw of Judge Caplan and then in using those rulings as
the basis for the summary rejection of Comrercial Union’s three
separate defenses based on 1) the Statute of Limtations, 2) the
lack of timely notice, and 3) the |lack of coverage of hazardous
pr oducts.

The overarching thrust of the first contention, however, is
that there remai ned genui ne disputes as to material facts involving
each of those three specific defenses and that it was, therefore,
error to have resolved any of those issues against Commercial Union
w thout first conducting further evidentiary hearings. To the
extent to which that blanket contention inplicates the nerits of
the ultinmate declaratory judgnment, we will exam ne the question of
whet her further evidentiary hearings were required, not as an
i ndependent coll ective contention, but in nore particular context
as we exam ne, respectively, Commercial Union’s third, fourth, and
fifth contentions.

In another sense, however, the first contention raises a
specter of a nore om nous character. Inevitably the contention
rai ses the question of whether the judgnent that is now the subject

of this appeal is infected with the sanme fatal virus of non-
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finality that doonmed the earlier appeal to dismssal. Comrercia
Uni on argues that the Court of Appeals had hel d unequivocal ly that
the viability of those three defenses had not been finally resol ved
by Judge Caplan and that the Court of Appeals’s holding ipso facto

meant that those still open issues required further evidentiary

proceedings. Commercial Union’s argunent is that that which was

non-final before has still not been finalized.

Before going forward with the nerits of the present appeal,
therefore, it behooves us to examne the threshold question of
whet her, indeed, we now have before us an appeal abl e final judgnment

as required by Maryland Rule 2-602(a).*

The Finality of the Judgment
Now Being Appealed

The basic contention of Porter Hayden is that it enjoyed
liability coverage for asbestos-related injuries as a result of
el even consecutive one-year policies issued to it by Comrercia
Uni on, each running from Novenber 25 of a particular year through
Novenber 24 of the succeeding year. The overall period allegedly
covered by the eleven policies was from Novenber 25, 1941 through

Novenber 24, 1952.°5

4 The argunent that Commercial Union now makes in this regard is one it

initially made in a Mdtion to Dismss the appeal, supported by a 25-page Menorandum
filed with this Court on August 26, 1996. W surmmarily denied the Mtion on August 29.
It is appropriate that we now discuss in sone detail the nmerits of that denial.

5 In addition to this eleven-year coverage, Porter Hayden also alleged

coverage for the sixty-day period from Novenber 24, 1952 through January 24, 1953 under
a “stub” policy.
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Porter Hayden, however, could only produce copies of two of
the policies, one running from Novenber 25, 1948 through Novenber
24, 1949 and the second running from Novenber 25, 1949 through
Novenber 24, 1950. These will be referred to as the “extant
policies.” Porter Hayden also offered, however, circunstantia
evidence to establish that the other nine policies® had been issued
to it by Conmercial Union and that the substantive content of the
“mssing policies” was substantially the sane as that of the extant
pol i ci es.

The first allegedly final judgment in this case and the
subject matter of the first appeal arose fromthe series of rulings
t hat Judge Capl an nmade on February 14, 1992 as those rulings were
modi fied and finalized as of March 12, 1992. Judge Capl an had
before him and he ruled on five separate notions for summary
judgnent. One of themwas a notion for partial summary judgnent
filed by Porter Hayden. That Mdtion was granted. The other four
notions were all filed by Coomercial Union. One was a notion for
partial summary judgnent. The other three were notions for plenary
summary | udgnent. Al four of Commercial Union’s notions were

deni ed.

6 To be precise, whenever we refer to the nine “mssing policies,” we intend

for that “mssing” category to include as well the “stub” policy covering the sixty-day
peri od from Novenber 24, 1952 through January 24, 1953. Qur use of the nunber “nine,”
therefore, nmay be taken by the literal-m nded actually to nean “nine and one-sixth” or
even “ten.” Everything we say and hold is intended to cover the “stub” policy as well
as all other policies.
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Porter Hayden's notion, which was granted, dealt only with the
two extant policies. As Judge Eldridge pointed out for the Court
of Appeals, 339 M. at 154, “Porter Hayden's notion for partia
summary judgnent raised no issues relating to coverage under the
m ssing policies.” It sought only a declaration that under the two
extant policies, Comrercial Union owed Porter Hayden a duty to
defend and potentially to indemify. Judge Caplan granted that
nmoti on and appropriately issued a declaration to that effect.

Because Porter Hayden's request for declaratory judgnent had
asked for a declaration with respect to all eleven policies,
however, the partial summary judgnment with respect to only two of
them obviously left the status of the coverage under the other nine
policies conpletely unresolved. “[T]he trial court’s declaration
of Porter Hayden’s right to coverage, even in light of the March 12
nodi fications, had been expressly limted to its rights under the
1948- 1949 and 1949-1950 policies.” 339 Md. at 159. The Court of
Appeal s further pointed out, 339 Ml. at 162:

In its conplaint, . . . Porter Hayden had
asked the trial <court for a declaratory
judgnment with respect to all of the policies
of insurance allegedly issued by Conmerci al
Union to Porter Hayden, including the “m ssing
policies.” Thus, t he trial court’'s
declaration with respect to the two policies
of insurance covering the years 1948-1949 and

1949-1950 resolved only part of Port er
Hayden’' s acti on.

(Enphasi s supplied).
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Conversely, Commercial Union’s notion for partial summary

judgment did not even purport to deal in any way with the extant

pol icies. It challenged neither their existence nor their
cover age. It sought only a declaration with respect to the
inpossibility of proof of the nine mssing policies. It, in

ef fect, asked Judge Caplan to declare that under the “Best Evi dence
Rul e,” secondary evidence wuld be both inadmssible and
insufficient, as a matter of law, to establish either the existence
or the terms of the mssing policies and that no claim for
coverage, therefore, could successfully be prosecuted on the basis
of them That notion was denied. The Court of Appeals
characterized the reason for the denial: “[T]he circuit court held
that Porter Hayden had produced sufficient evidence of the
exi stence and terns of the mssing policies so as to require a
denial of Commercial Union’s sunmary judgnent notion with respect
to those policies.” 339 MI. at 56. Although the Court of Appeals
spoke of the still unresolved issues in the plural, its primry
focus was clearly on that still open issue of the existence and the
content of the nine m ssing policies:
It is apparent that the orders entered by
the circuit court in the present case did not
finally dispose of the action. 1n particular,

nuner ous i ssues appear to be open with respect
to the m ssing policies.

339 Md. at 165 (Enphasis supplied). The very existence of the
m ssing policies and, should they be proved to have existed, the

coverage provided by them were classically material facts as to
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whi ch there was a genuine dispute. Although neither the existence
nor the contents of the m ssing policies had yet been proved, those
facts were held by the Court of Appeals to be capable of proof and,
therefore, deserving of a trial before a fact finder.

On remand, there was, as nmandated, a full evidentiary hearing
Wi th respect to those disputed facts, and a jury duly rendered its
verdicts on those questions. It found that the nine mssing
policies had indeed been issued to Porter Hayden by Commerci al
Union. It further found that those m ssing policies had provided
substantially the sanme coverage as had been provi ded by the extant
policies. That issue has been finally resolved and now presents no
i npedi ment in terns of appealability.

The question, rather, is whether there were other issues that
required either a further evidentiary hearing or sonething else
t hat woul d ambunt to a final resolution. |If the latter, then was
there sonething el se by way of further and final resolution? CQur
focus in this regard turns to the three defensive issues that
Comrerci al Union raised before Judge Caplan in three separate and
pl enary notions for summary judgnent. Had any one of them been
granted, it would have been a conplete defense to the suit and,
therefore, an appeal able final judgnent. All three notions were,
however, deni ed.

Commer ci al Uni on sought by those notions to establish 1) that
Porter Hayden’s request for a declaratory judgnment was barred by

the Maryland Statute of Limtations; 2) that Porter Hayden had
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failed to give Commercial Union tinely notice of the “occurrences”
as required by the policies, thereby disentitling it to coverage;
and 3) that the clains against Porter Hayden all involved “products
hazard” coverage which Porter Hayden did not enjoy. (Even though
t he exi stence and contents of the mssing policies had not yet been
proved, it was agreed that Porter Hayden enjoyed, at nost,
“prem ses operation” coverage and not “hazardous products”
coverage.) The Court of Appeals referred to those three issues
t hat had been raised but had not yet been finally resol ved:

[T]hree of Commercial Union’s notions for

summary judgnment did seek relief which would

have di sposed of the entire action before the

court. In each summary judgnent notion,

Commerci al Uni on sought a declaration that it

had no obligation, wunder any policy of

insurance, to defend or indemify Porter

Hayden in any asbestos-related litigation,

regardl ess of when suit was filed. The trial

court, however, denied Comrercial Union’s

notions for summary judgnent.
339 Md. at 163-64.

Because each of the defenses asserted in those three notions
applied to the extant policies and the mssing policies alike
j udgnent woul d have been final in Comrercial Union’s favor had any
one of them been granted. None, however, was granted. The deni al
of the notions, by contrast, presents a very different picture in
terms of finality. The Court of Appeals pointed out, 339 Ml. at
164, that “it is well settled in Maryland that the denial of a

nmotion for summary judgnent is ordinarily not a final judgnment from



- 15 -
whi ch an appeal may be taken.” See also Lawence v. Dept. of
Heal th, 247 M. 367, 371, 231 A . 2d 46 (1967); Merchants Mrt. Co.
V. Lubow, 275 M. 208, 212, 339 A 2d 664 (1975); cf. Biro v.
Schonbert, 285 M. 290, 295, 402 A 2d 71 (1979). As Judge Rosal yn
Bel | explained for this Court in Ralkey v. Mnnesota Mning and
Mg. Co., 63 MI. App. 515, 523, 492 A 2d 1358 (1985):

[A] denial of a motion for sunmmary judgnent
does not “finally dispose” of any matter--it
merely permts the case to proceed based on
the finding that a dispute concerning a
material fact exists. The denial neither
decides any issues of law nor precludes a
subsequent finding that no factual disputes
exi st .

Because Commercial Union’s notions were denied, there self-
evidently was no judgnent in Commercial Union’s favor to the effect
that any of the three defenses was necessarily valid, as a matter
of | aw. The denial of validity, as a matter of |aw, does not
however, establish invalidity, as a matter of law. To be sure, the
granting of partial summary judgnment in Porter Hayden's favor with
respect to the two extant policies necessarily enbraced sub-
judgnents that all three of Commercial Union’s defenses were
invalid with respect to clains arising under those two policies.
Because that partial summary judgnent in Porter Hayden's favor did
not even purport to cover clainms under the nine m ssing policies,

however, there could have been no final judgnment with respect to

the invalidity of the defenses in cases under the m ssing policies.
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At the conclusion of the hearings before Judge Caplan in 1992,

therefore, those guestions were still unresolved.

In pursuing its argunent that non-finality at that tine
necessarily equates to non-finality at this time, Commercial Union
i s being disingenuously opportunistic. Once the Court of Appeals
determ ned that one factually unresol ved issue--that concerning the
m ssing policies--mandated a dismssal of the appeal, it dealt with
t he other unresolved issues in the case far nore sumarily. It did
not examne in any detail the reasons given by Judge Caplan for
denying Commercial Union’s three notions for total summary
judgnment. After pointing out the general proposition that denials
of notions for summary judgnment are not appeal able final judgnents,
it sinply made the observation

The circuit court’s denial of Commercia
Union’s notions for summary judgnment in the
present case did not termnate the litigation
or prevent Comercial Union from further
defending its case. Rather, the trial court’s
decisions nerely reflected its determ nation
that the issues presented in the notions
shoul d be resolved at trial.

339 Md. at 164.

From the general directive of the Court of Appeals that a

remand to the trial court was necessary so that unresol ved issues

could be finally resol ved, Commercial Union nakes the invalid | eap
of logic that such a directive necessarily neans that there nust be

further fact finding. That, of course, is not necessarily the

case. On aremand to a trial court, the previously unresolved, to
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be sure, may sonetines be resolved by the fact finder; on other
occasions, by contrast, it may be resol ved by the judge w thout any

resort to further fact finding.

A.  Denial of Summary Judgment #1: Genuine Dispute of Material Fact

In ternms of its significance, a denial of summary judgnent is
Hydr a- headed. It may represent any one of three possibilities,
only one of which would necessarily involve further fact finding.
The garden variety reason for denying a notion for summary | udgnent
is, to be sure, because there remains a genuine factual dispute
that calls for a trial and for fact finding by judge or jury.
Roland v. Lloyd E. Mtchell, Inc., 221 M. 11, 19-20, 155 A 2d 691
(1959) (“An inference mght be drawn either way. . . . [A] summary
judgnent, therefore, could not properly be entered. Accordingly,
the summary judgnent in favor of Mtchell nust be reversed.”);
Keesling v. State, 288 M. 579, 592, 420 A 2d 261 (1980) (“Under
the facts here, a jury mght find Keesling an wunwlling
participant, but a participant nevertheless. It was, therefore,
error for the trial court to grant summary judgnent.”); Fireman’s
Fund Ins. Co. v. Rairigh, 59 Mi. App. 305, 313, 475 A 2d 509 (1984)
(“Summary judgnment cannot be granted if there is a genuine dispute
as to any material fact . . . W believe that the issue of whether
the Earlbeck estate sought a defense from Fireman's Fund,
considered in the context of the inferences nost favorable to

Fireman’s Fund, presented a genuine dispute as to a material fact
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that precluded the entry of sunmary judgnent.”); Lonbardi v.
Mont gonery County, 108 Ml. App. 695, 710-11, 673 A 2d 762 (1996)
(“Drawing all inferences in his favor, we hold that reasonable
m nds could have differed as to when appellant had the requisite
know edge. Disposing of the issue by way of summary judgnent was,
therefore, conpletely inappropriate.”)

Had that been the situation in this case, there would be nuch
merit to Cormercial Union’s argument. That is not, however, the
situation in this case. Wth respect to the validity of its three
asserted defenses, Commercial Union does not even suggest a
scintilla of a genuine factual dispute. It does nothing but
reiterate its flawed syllogismthat the Court of Appeals held there
to have been non-finality on those issues and that, ergo, the Court
of Appeal s necessarily mandated that there be further fact finding
by the trial court. There is an alnost petulant insistence to
Commercial Union’s argunent: “The Court of Appeals decreed that
there be further fact finding; therefore, there nmust be further
fact finding even if nobody knows what further facts there are to
find.”

The Court of Appeals, however, was silent as to what sort of
further resolution was called for. Commrercial Union reads into
that silence sonething that was never said and, in our judgnent,

was never inplied.

B. Denial of Summary Judgment #2: Discretionary Option Even Absent
Genuine Dispute of Fact
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There is a second possible reason for a denial of a notion for
summary judgnent and it is one that would not necessarily call for
further fact finding. Further fact finding mght be conducted in
the discretion of the trial judge but it would not be nandated as
a matter of law. As Judge D gges pointed out in Metropolitan Mg.
Fd. v. Basiliko, 288 Md 25, 415 A 2d 582 (1980), a trial judge has
the discretion 1) to deny or 2) sinply to defer the granting of
summary judgnent even when there is no genuine dispute of a
mat eri al fact and even when all of the technical requirenents for
the entry of such a judgnent have been net. |In Porter Hayden v.
Commerci al Union, Judge Eldridge discussed this discretionary power
inatrial judge to deny a summary judgnent notion:

Even where there is no dispute as to the
mat eri al facts, and t he “t echni cal
requirenents for the entry of [summary]
judgnent have been net,” a Maryland tria
court has the discretion to deny a litigant’s
notion for summary judgnent. Met ropol i t an
Mg. Fd. v. Basiliko, 288 M. 25, 415 A 2d
582, 584 (1980). As Judge J. Dudley D gges
expl ained for the Court in Metropolitan Mg.
Fd. v. Basiliko, supra, 288 M. at 29, 415
A . 2d at 584, “denial (as distinguished froma
grant) of a summary judgnent notion :
involves not only pure |legal questions but
al so an exercise of discretion as to whether
t he deci sion should be postponed until it can
be supported by a conplete factual record. . .
.” See also Three Garden v. USF & G supra,
318 Md. at 108, 567 A .2d at 90 (even where the
denial of one party’s notion for summary
judgnment is contended to be tantanobunt to a
grant of summary judgnent in favor of the
opposing party, “the trial court’s discretion
to deny or defer ruling ordinarily prevents an
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appellate court from directing that sunmary
j udgnent be granted”).

suppl i ed).

In the Basiliko case, Judge Digges pointed out

Maryl and Rule (then M.

count er par

Rule 610) was based on its

that the

f eder al

t, Federal Rule of Civil Procedure 56. After analyzing

the federal cases interpreting that Rule, Judge Di gges concl uded

t hat t hat

288 M. at

made cl ear

interpretation simlarly applied to the Maryl and Rul e:

The federal authorities to which we allude
make plain that whereas a “court cannot draw
upon any discretionary power to grant sunmary
j udgnent ,” it, ordinarily, does possess
di scretion to refuse to pass upon, as well as
discretion affirmatively to deny, a sunmary
j udgnent request in favor of a full hearing on
the nerits; and this discretion exists even
though the technical requirenents for the
entry of such a judgnent have been net.

27-28 (enphasis supplied). The Basiliko opinion also

that the only basis for reversing the discretionary

deni al of summary judgnent woul d be one in which there has been an

abuse of d

i scretion:

[We now hold that a denial (as distinguished
froma grant) of a summary judgnent notion, as
well as foregoing the ruling on such a notion
ei t her tenporarily until | ater in_the
proceedi ngs or for resolution by trial of the
general issue, involves not only pure |egal
gquestions but also an exercise of discretion
as to whet her the decision should be postponed
until it can be supported by a conplete
factual record; and we further hold that on
appeal, absent clear abuse (not present in
this case), the manner in which this
discretion is exercised will not be disturbed.
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288 Ml. at 29 (enphasis supplied). See also Henley v. Prince
George’s County, 305 Md. 320, 333, 503 A 2d 1333 (1986) (“[A] trial
j udge possesses broad discretion to deny a summary judgnent even
t hough the technical requirenents for entry of such a judgnment have
been nmade.”); Geisz v. Geater Balt. Med. Cr., 313 Md. 301, 314
n.5 545 A 2d 658 (1988).

In Three Garden Village v. USF&G 318 Md. 98, 108, 567 A 2d 85
(1989), the Court of Appeals, speaking through Judge Rodowsky,
pointed out that even “if the record . . . would have supported
summary judgnent,” an appellate court may not direct that summary
j udgment be granted because that would interfere with the tria
judge’s broad discretion to deny it:

Even if the record before the circuit court at
the time of USF & Gs notion would have
supported sunmary judgnent for USF & G the
trial court’s discretion to deny or defer
ruling ordinarily prevents an appellate court
from directing that summary judgnent be
gr ant ed. Wthout abusing its discretion, a
trial court nmay decide, for exanple, that a
party should be allowed a further opportunity
to develop facts or to explore an alternate
t heory of claimor defense.

In this discretionary scenario, where the circunstances woul d
permt the grant of summary judgnent but where the judge chooses to
deny the grant entirely or sinply to defer it, two denouenents are
possible. The judge, in his discretion, mght choose to submt the

material factual issues to a jury (or engage in such fact finding

hi nsel f) notw thstanding the literal absence of a genuine dispute.
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The judge mght, on the other hand, choose to grant the summary
judgnent at some later time in lieu of any further fact finding.
The only inhibition wuld be that he not abuse his discretion.

We anal yze at the length we do this second and di scretionary
reason why a notion for summary judgnent mght sonetines be
legitimately denied in order to enphasize a point. It is one which
Commerci al Union seens reluctant to accept. It is that although a
denial of a summary judgnent notion nmay | eave an issue, at |east
tenporarily, unresolved, it does not necessarily nmean that there is
a genuine dispute of material fact requiring an evidentiary hearing
before a fact finder. There are other nodalities for resolving
open i ssues.

In concluding our examnation of this possible reason for
denying a sunmary judgnent notion, we should note that Presbyterian
University Hospital v. WIson, 99 M. App. 305, 637 A 2d 486
(1994), suggests a limtation on the broad discretion of a trial
judge to deny summary judgnent to a party who has seened to qualify
for such judgnment in his favor. Judge Alpert’'s analysis for this
Court was that all of the cases (Basiliko and its progeny) granting
discretion to a trial judge to deny summary judgnent even when the
nmovi ng party has shown entitlenment to it are limted to situations
in which the sunmmary judgnent issue involved the presence or
absence of a genuine dispute of a material fact. Presbyteri an

Hospital went on to hold that where the resolution of the summary
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j udgnment issue involves, by contrast, only an interpretation of
law, it is then reversible error for a court not to grant summary
judgnment in favor of a party who has noved for it and is entitled
toit as a matter of law. Were only legal rulings are involved,
the trial judge would lack the discretion to deny summary judgnent
to which the noving party was legally entitl ed.

The limtation suggested by Presbyterian Hospital, however,
has no bearing on the case now before us. W are dealing with a
situation in which Comercial Union was not entitled to summary
judgnent by legal rulings that should have been nmade in its favor
and was only denied such favorable rulings by virtue of the trial
judge’ s discretion. Even if that were the case (it is not),
nor eover, that would still not be a situation calling for further
fact finding and for deferring finality of judgnent until such fact

finding took place.

C. Denial of Summary Judgment #3: Where Judgment in the Opposite
Direction Would Be Justified But |sNeither Requested Nor Spontaneously
Granted

There is a third reason why a party’s notion for summary
judgnment mght legitinmately be denied and it is one that self-
evidently would not call for any further fact finding. That would
be the situation where the reason why Commercial Union, for
i nstance, would be denied summary judgnent in its favor would be
because summary judgnment could actually be granted in the opposite

direction, to wit, in Porter Hayden's favor. |In such a case, the
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denial of summary judgnent in favor of Comrercial Union self-
evidently would not require that any further fact finding be
conducted. It would be the case, rather, in which the necessary
predicate existed for the granting of summary judgnent in the
opposite direction and in which all that remained to be done would
be the formalities of 1) requesting and 2) granting such judgnent
in favor of the opposing party. Though they may be nothing but
formalities, however, those formalities nust still be observed.

That was precisely the situation in this case as of March 12,
1992. In three separate notions requesting summary judgnments in
its favor, Commercial Union had urged that each of three possible
def enses absolutely foreclosed any clainms of coverage by Porter
Hayden from being effectively asserted. Judge Caplan denied all
three nmotions by three separate witten orders supported,

respectively, by three separate witten opinions. |In each case, he

first determined that there were no di sputed facts to be resol ved.

In each case, he ruled that the defense asserted by Comrerci al
Union was invalid as a matter of |aw

The dispositive fact in ternms of the non-finality of the
judgnent, however, is that although a sufficiently sweeping
predi cate apparently existed to justify summary judgnent in favor
of Porter Hayden, Porter Hayden never requested such summary

judgnment with respect to the nine mssing policies and Judge Capl an
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did not sua sponte grant sunmary judgnent with respect to those
m ssi ng policies.

As of the first appeal, therefore, the question of the
viability of those defenses to the m ssing policies had never been
formally resolved. There were strong inplications, to be sure, but
no formal resolution. The Court of Appeals pointed out that not
only were there factual issues yet to be decided in terns of the
exi stence and the content of the nine m ssing policies but that
“nunmerous issues appear to be open with respect to the m ssing
policies,” if they should be proved to exist. The viability of the
three defenses asserted by the sunmary judgnment notions were
forenost anong those unresol ved i ssues. The denial of Comrerci al
Union’s summary judgnent notions with respect to those issues had
not finally resolved the questions of their viability with respect
to the mssing policies because the nere denials, in and of
t hensel ves, left the matters open. Thus, although there were no
genui ne di sputes of material fact calling for further fact finding,
there were nonetheless wunresolved issues calling for final
resol ution.

It isinthis regard that the position taken by Porter Hayden
in its brief sweeps too broadly. It is its position that just
because there were no renuaining factual disputes and just because
Judge Capl an had nmade all the legal rulings necessary to support a

final judgnment, there logically nmust have been a final judgment.
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That is not the case. There are necessary protocols for
transformng the inplicit into the explicit. As of the proceedi ngs
before Judge Caplan in 1992, those protocols had not yet been
obser ved.
Even where the reasons for denying sunmary judgnent in one
direction are tantamount to a full justification for granting

summary judgnent in the opposite direction, the decisional process

is not self-executing. Absent a notion for summary judgnment by a

party, however emnently entitled that party may be to it, and
absent, at the very least, a sua sponte granting of such a notion

by the trial judge, that which could have been done and even that

whi ch shoul d have been done will still not have been done. It is

necessary that the final “i” be formally dotted and that the final
“t” be formally crossed. It is sonetinmes necessary that the party
to be benefitted request the summary judgnment; it is always
necessary that such judgnent be formally granted.

Even when the logic dictating a grant of unsolicited sunmary
judgnment in favor of an opposing party is conpelling, there are
procedural inhibitions on a trial judge' s prerogative to act sua
sponte upon such logic. It has |ong been established that a trial
judge may not grant sunmary judgnent sua sponte in the total
absence of a notion for summary judgnent by the parties, even when
the factual and | egal situation seens to cry out for it. Giffin

v. Anne Arundel County, 25 M. App. 115, 333 A 2d 612 (1975)
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Harris v. Stefanowicz Corp., 26 M. App. 213, 218, 337 A 2d 455
(1975). Indeed, until Maryland Rule 610 was replaced, on July 1,
1984, by Maryland Rule 2-501, a judge was limted either to denying

a judgnment or to granting a judgnent in favor of the noving party.

No matter how logically conpelling the situation, a judge could
not, absent a cross notion, sua sponte grant a judgnent in favor of
t he opposing party. The ability to grant sumrary judgnent was one-
directional. As Judge (now Chief Judge) Bell pointed out for the
Court of Appeals in Hartford Ins. Co. v. Manor Inn, 335 Ml. 135,
642 A . 2d 219 (1994), however, that limtation no |onger abides
under the new Rule. Al t hough a judge still may not, absent a
notion, grant a judgnent sua sponte in favor of a third party, he

may grant a judgment not only for the noving party but al so agai nst

the noving party (to wit, in favor of the opposing party). A cross

ruling is no |longer dependent on a cross notion. The prerogative to
grant a sunmary judgnent is now at |east two-directional, even if
not multi-directional.

Thus, in the present case, a notion for summary judgnment by
Commerci al Uni on woul d have been enough to support a judgnent in
favor of Porter Hayden, even absent a notion by Porter Hayden
Even though the fornmalities have been thus relaxed in terns of the
necessity for the ultimately benefitted party formally to nove for

such a judgnent, however, there is still the requirenent that the
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judge formally grant the judgnent. He is not conpelled to do so,
absent a notion, and the grant is not self-executing.

| ndeed, as the hearings concluded before Judge Caplan in the
Spring of 1992, sweeping summary judgnent in favor of Porter Hayden
to the effect that Commercial Union's defenses were not viable with
respect to any of the eleven policies would have required sone
stret ching. Wth respect to the “prem ses operations” versus
“hazar dous products” coverage issue, it would have been specul ative
to have nade a determnation in that regard until Porter Hayden had
first established the existence and the contents of the nine
m ssi ng policies.

After the jury, on remand, rendered its verdict with respect
to those mssing policies in January of 1996, however, the
predicate for plenary judgnent in favor of Porter Hayden was fully
est abl i shed. The syl |l ogi sm was obvi ous. Its major prem se had
been established in 1992:

Commercial Union's defenses are not viable
with respect to the two extant policies.

Its mnor prem se was then established by the jury’s verdict in
1996:
The coverage of the nine mssing policies is
substantially the sane as the coverage of the
two extant policies.
There but remained to say “Ergo” and to pronounce the ineluctably

valid conclusion that Commercial Union’s defenses are not viable

wWth respect to the nine mssing policies as well. That
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concl usi on, however, notwithstanding its ineluctability, could not
speak for itself. It required a formal enunciation by the court.

It is in this regard that Commercial Union has put on
“blinders” in making its argument as to non-finality. Wen Judge
Angel etti held a scheduling conference with counsel prior to the
trial on remand, he did, to be sure, announce that there woul d be
no further hearings with respect to the three defenses because
Judge Capl an had already nmade legal rulings with respect to them
Judge Angel etti announced that he was not going to relitigate those
matters which Judge Caplan had decided as a matter of law.  From
t hat, Commercial Union concludes that Judge Caplan’s failure to
have resolved finally those once open issues was thereby
perpetuated into a simlar failure on the part of Judge Angeletti.

Judge Angeletti did nore, however, than sinply adopt those
rulings as his own. He then acted on them W agree wth
Commercial Union that Judge Caplan’s wearlier rulings were
inartfully characterized by Judge Angeletti as “the law of the
case.” “[T]he law of the case doctrine does not apply to tria
court decisions in Maryland unless a statute or rule renders the
decision binding or when no appeal is taken from the final
judgnent.” Ralkey v. Mnnesota Mning and Mg. Co., 63 M. App
515, 522, 492 A 2d 1358 (1985). See also Insurance Conpany V.
Thral |, 181 Md. 19, 22-23, 27 A 2d 353 (1942); Placido v. Ctizens

Bank & Trust Co., 38 MI. App. 33, 44-46, 379 A 2d 773 (1977).
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The use of the phrase “law of the case,” however, was casua
and not pivotal. Judge Angeletti clearly was not reluctantly
followng prior rulings with which he disagreed but by which he
felt bound. He freely chose to adopt Judge Caplan’s rulings as his

own, as he was entitled to do. “Wiile the trial judges may choose

to respect a prior ruling in a case, they are not required to do

so.” Ralkey v. Mnnesota Mning, 63 Mi. App. at 522-23 (enphasis
supplied). See also Placido, 38 Mi. App. at 45; Thrall, 181 Ml. at
22-23; Driver v. Parke-Davis Co., 29 MI. App. 354, 362, 348 A 2d 38
(1975); Walker v. State, 12 Ml. App. 684, 689, 280 A 2d 260 (1971).

Then, on the basis of those adopted legal rulings in
conbi nation with the jury’'s verdict as to the m ssing policies,
Judge Angeletti took the further step of granting a full and final
judgnment in favor of Porter Hayden with respect to all outstanding
I ssues. He thereby formally pronounced the conclusion to the
theretof ore dangling syllogism By granting judgnment in favor of
Porter Hayden with respect to all policies, he formally dotted the
final “i” and formally crossed the final “t.” R ghtly or wongly,
a subject to which we now turn our attention, all issues were
finally decided. As a threshold determ nation, we at |east have

before us an appeal abl e final judgnent.

Allegedly Erroneous Rulings
Affecting the Trial on Remand
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Followwing the remand from the Court of Appeals, Judge
Angel etti conducted a jury trial on the limted issues of 1) the
exi stence and 2) the substance of the mssing policies. The jury’'s
verdict was that those policies did, indeed, exist and that their
coverage was in all essential regards the sane as was the coverage
of the extant policies. Comercial Union contends that that trial
on remand was flawed by two erroneous rulings, one at trial and one

pre-trial.
A. ThePreclusion of an Additional Expert Witness

Commercial Union first conplains that Judge Angeletti erred in
refusing to permt the |ate designation by Comrercial Union of an
expert w tness, thereby precluding the testinony of that wtness.

There had been a mni-trial before Judge Caplan in 1992 on the
issue of the mssing policies. There had been, pursuant to
Maryl and Rule 2-402(e)(1), full conpliance with subsection (A,
whi ch provi des:

A party by interrogatories may require any
other party to identify each person whom the
other party expects to call as an expert
wWtness at trial, to state the subject matter
on which the expert is expected to testify, to
state the substance of the findings and the
opinions to which the expert is expected to
testify and a summary of the grounds for each
opinion, and to produce any witten report
made by the expert concerning those findings
and opinions|.]

Commercial Union had identified an expert wtness in a tinely

manner. At the mni-trial before Judge Capl an, however, it el ected
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not to call him Even after the tine for conplying with discovery
had passed, however, Commercial Union could have sought the
perm ssion of the court to designate an additional or an
alternative expert wtness.

It was on July 17, 1995 that the Court of Appeals renmanded
this case for a trial on the issue of the mssing policies. It was
still a period within which the permssion of the trial court m ght
have been sought to designate a new expert witness. The trial on
remand was initially set for Decenber 4, 1995. It was not until
Novenber 17, 1995, however, that Commercial Union sent a letter to
counsel for Porter Hayden informng it that Comercial Union
intended to call Dr. Peter R Kensicki as an expert witness in the
upcomng trial. Specifically, the letter inforned Porter Hayden
that “Dr. Kensicki wll provide expert testinony in the sane areas
that Porter Hayden has elicited expert testinmony from M. Ml eck
—+.e., issues relating to the proof, ternms, and conditions of the
‘mssing’ policies.” Commercial Union then suggested a late
Novenber date on which Porter Hayden m ght w sh to depose Dr.
Kensi cki .

Three days later, on Novenber 20, Porter Hayden replied:

As we previously advised, Porter Hayden
strongly objects to CUs belated attenpt to
desi gnat e anot her expert witness. All of the
mssing policies issues were thoroughly
di scovered during the prior proceedings in the
Circuit Court. CU was aware that Porter

Hayden had designated an expert concerning
m ssing policies issues; in fact, CuU
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previ ously designated an i nsurance expert, but
then for its own reasons elected to wthdraw
its designated expert. Now CU attenpts to
name a new expert wtness, not previously
named or deposed in this case.

The present attenpt by CU to nane a new
expert witness is grossly out of tine and
obvi ously prejudicial to Porter Hayden.
(Enmphasis in original). A copy of the Novenmber 20 letter was
delivered to Judge Angeletti
In the ensuing “battle of correspondence” over the “late”
designation of Dr. Kensicki’'s expert testinony, Commercial Union
faxed a followup letter to Judge Angeletti, also on Novenber 20.
In that letter, Commercial Union maintained that “the only issue
truly presented by the instant disagreenent is whether a party that
did not call an expert in the first round of trial court
proceedings can later identify and use expert testinmony in the
event of a remand from the appellate court for a new trial.”
According to Commercial Union, it was justified in designating such
an expert w tness.
Judge Angeletti, however, was not persuaded. On that sane day
he issued the follow ng O der
Treating the Novenber 17, 1995 letter
from defendant’s attorney as a Mtion to
Extend Discovery, and the Novenber 20, 1995
letter fromplaintiff’s attorney as opposition
thereto, it is this 20" day of Novenber, 1995,
by the Circuit Court for Baltinore City, Part
21;
ORDERED, that defendant’s Mdtion to

Extend Discovery be and the sane is hereby
deni ed.
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/sl Edward J. Angeletti
Judge

Commercial Union was thereby precluded from calling Dr.
Kensi cki as an expert witness at trial. It now conplains that that
preclusion was reversible error because “the evidence was
m sl eadingly one-sided, and the trial as a whole was rendered
fundanental ly unfair.”

This is quintessentially the type of “call” which is entrusted
to the wide discretion of the trial judge and which appellate
courts are loath to second-guess. “The adm ssion or exclusion of
evidence is a function of the trial court which, on appeal, is
traditionally viewed with great |atitude” and “[a]n appellate court
will only reverse upon finding that the trial judge s determ nation
was both manifestly wong and substantially injurious.” Swann v.
Prudential Ins. Co., 95 Mi. App. 365, 374-75, 620 A 2d 989 (1993).
See also Starfish Condo. v. Yorkridge Service, 295 Ml. 693, 712,
458 A.2d 805 (1983); Klein v. Wiss, 284 MI. 36, 55-56, 395 A 2d
126 (1978); Snyder v. Snyder, 79 Ml. App. 448, 460-61, 558 A 2d 412
(1989); Cotter v. Cotter, 58 M. App. 529, 544-45, 473 A 2d 970
(1984); Hadid v. Al exander, 55 Ml. App. 344, 350-52, 462 A 2d 1216
(1983).

Commercial Union cites nunmerous cases in which trial judges
were held not to have abused their discretion when they permtted
experts to testify notw thstandi ng | ate desi gnations. What those

cases illustrate, however, is the wide discretion vested in trial
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judges in ruling on such matters. They do not by any means suggest
that the trial judges would have been guilty of clear abuses of
di scretion had they rul ed ot herw se.

At the tinme of Judge Angeletti’s ruling, the trial was still
schedul ed for the week of Decenber 4, 1995. Porter Hayden would
only have been given approximately two weeks’ notice to depose the
i nt ended expert and to prepare a possi ble defense to his testinony.
The issue of mssing policies had been thoroughly discovered by
both parties during the prior proceedings before Judge Capl an
G ven the substantial and |l engthy history of the instant case, we
see no clear abuse of discretion in the decision of Judge Angel etti
in refusing to allow the testinony of Dr. Kensicki and to flirt

with further del ay.
B. TheAdmission of Former Testimony Under Maryland Rule 5-804(b)(1)

On the first day of trial, January 3, 1996, Commercial Union
objected to the intended use by Porter Hayden of the forner
testinony in lieu of the live testinonial appearance of an expert
W tness, Donald Mal ecki. Involved was the Rul e Agai nst Hearsay and
one of its firmy rooted exceptions: Former Testinony.

Maryl and Rule 5-804(b), entitled “Hearsay Exceptions;
Decl arant Unavai |l abl e” provi des:

(b) Hearsay Exceptions .-- The following are

not excluded by the hearsay rule if the

decl arant is unavail able as a w tness:

(1) Former Testinony.--Testinony given as
a wtness in any action or proceeding or in a
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deposition taken in conpliance with law in the

course of any action or proceeding, if the

party against whom the testinony is now

offered, or, in a civil action or proceeding,

a predecessor in interest, had an opportunity

and simlar notive to develop the testinony by

direct, cross, or redirect exam nation.
Subsection (a) of that rule lists the circunstances under which a
witness is properly deened unavailable for the purposes of 5-
804(b). “Unavailability” is defined, inter alia, as a circunstance
in which the hearsay declarant is “unable to be present or to
testify at the hearing because of death or then existing physical
or nental illness or infirmty[.]” 5-804(a)(4).

Commercial Union’s sole challenge to the adm ssion of M.

Mal ecki’s fornmer testinony was on the ground that Porter Hayden
fail ed adequately to show that the wi tness was unavail able. Porter
Hayden had, however, proffered a lengthy and very specific
explanation as to why the wtness was “unavail able.” That
explanation included the fact that the wtness, a resident of
Kent ucky, had been suffering from nedical problenms for sone tine
prior to the upcomng trial, and the witness had tried to give a
deposition in an unrel ated case but had been unable to conplete the

deposition due to his health problens.” The trial court, on

considering the reasons detailed by Porter Hayden' s counsel,

7 Counsel for Porter Hayden explained to the court that M. Mlecki’s

heal th probl ens included a “perforated esophagus which is a condition involving
an ul cer of his esophagus” as well as “a relating condition involving a spastic
colon.”
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accepted the fact that M. Ml ecki was unavail able and all owed his
prior testinony to be admtted at trial.

Comercial Union mainly argues that Judge Angeletti acted
inproperly in relying on counsel’s proffer as a basis for his
deci si on. It, however, <cites to no authority in Maryland
supporting its position that a trial court cannot rely on counsel’s
in-court and on-the-record explanation as a basis for a finding of
unavail ability. W know of none. As officers of the court,
| awyers occupy a position of trust and our |egal systemrelies in
significant neasure on that trust. W agree conpletely wth Judge
Angel etti’s handling of the situation:

| rely on counsel and if counsel nakes a
representation, as far as | am concerned,
counsel’s word is counsel’s bond unless there
is sonething to the contrary that the opponent
can bring in.

Commercial Union also relies heavily on this Court’s decision
in Myers v. Alessi, 80 Md. App. 124, 136-40, 560 A 2d 59 (1989),
for the proposition that a heightened scrutiny of the
unavailability of expert w tnesses should be applied before the
Former Testinony exception to the Hearsay Rule may successfully be
evoked. Mers, however, dealt with a situation in which the expert
wi tness was found to be unavailable solely on the basis of his
residence in another state and was “beyond the subpoena power of

the state.” The facts in Myers are clearly distinguishable from

the ones in this case involving M. Ml ecki’s obvious health
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problens in addition to his residence outside of the state.
Evidentiary rulings such as this one are entrusted to the w de
di scretion of the trial judge and appellate courts will not reverse
absent a clear abuse of that discretion. W see no clear abuse of
di scretion in this case.

Even were this evidentiary ruling considered to be erroneous,
however, we are persuaded that the error woul d have been harnl ess.
Any prejudi ce would have been mnimal. Commercial Union conplains
that wi thout the benefit of M. Ml ecki’s live testinony, it was
unable to inpeach M. Milecki wth “potentially devastating
i npeachnment material.” Specifically, Conmercial Union refers to
the expert testinony given by M. Milecki in an unrelated tria
that took place in New York during the course of which M. Ml eck
testified that “it is always necessary to have an executed copy of
a policy in order to denonstrate coverage under that policy.”
Comercial Union argues that “this testinony would have been the
essence of inpeachnment material, given M. Mlecki’s testinony in
the instant case that in determining the nature of coverage
provide[d] by Commercial Union’s mssing policies, ‘you don't even
need a policy.’”

Comrer ci al Uni on, however, had the benefit of that
i npeachnent . Judge Angeletti, over Porter Hayden s objection,
allowed the testinmony of M. Ml ecki fromthe New York trial to be
read into the record in the case at Dbar. The allegedly

i nconsistent position of M. Malecki was before the jury for
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i npeachnent purposes and Commercial Union was fully entitled to use
it in jury argunment.
Even assum ng error, which we hold not to have been the case,
do we think that docunentary inpeachnment is as effective to the nth
degree as inpeachnent face to face? No. Do we think that the

verdi ct woul d have turned on so nodest a difference? No.

The Statute of Limitations

Comrercial Union contends 1) that initially Judge Caplan
erroneously denied its Mtion for Summary Judgnent based on the
Statute of Limtations and 2) that subsequently Judge Angeletti
erroneously adopted the rationale of Judge Caplan rejecting that
def ense and thereby commtted error in granting Porter Hayden's
Motion for Summary Judgnent. The controlling legal provision is
Md. Code Ann., Cs. & Jud. Proc. 8§ 5-101, which provides:

A civil action at law shall be filed
within three years from the date it accrues
unl ess anot her provision of the Code provides
a different period of time within which an
action shall be comenced.

Measuring three years is easy. Ascertaining the date on which
the three-year neasurenent is to begin is far from easy. The
problemis that of identifying “the date” when the “civil action”
actually “accrues.” In its Mtion for Summary Judgnent based on
the Statute of Limtations, Commercial Union argued that throughout

t he years 1978, 1979, and 1980, it regularly received requests from

Porter Hayden for coverage of asbestos-related clains and regularly



- 40 -

advi sed Porter Hayden that it would not participate in defending
such clainms wthout a showi ng that Porter Hayden enjoyed “products
hazard” coverage. Commercial Union clains that its first refusa
to defend absent a showi ng of “products hazard” coverage narks the
accrual of the cause of action. It argued that the accrual
occurred, at the very latest, in 1980. |If its theory as to the
accrual date were correct, however, there is no reason that the
accrual shoul d not have been as early as Septenber 18, 1978, when
Commercial Union, by letter, informed Porter Hayden that it would
not participate in the defense of any asbestos-related clains
absent proof of “products hazard” coverage.

On February 14, 1992, Judge Caplan issued his Decision and
Order denying Comrercial Union’s request for summary judgnent on
the limtations issue. |n his acconpanying opinion, he gave as his
rationale the fact that Porter Hayden had, within the limtations
peri od, advanced a new theory of coverage, to wit, one based on
prem se operations, and that the denial of coverage under the new
t heory established a new accrual date:

There is little doubt that had PHC
submtted the underlying clains on the basis
that they should be defended and i ndemified
as “product hazard” clains, the Court would
have found those clains barred by the statute
of limtations. However, the basis of the
request for coverage here is not “products
hazard,” but for third party liability
coverage for “operations.” PHC submtted new
causes of action, and submtted them based on
a new theory concerning the basis upon which

defense and indemity is due. This claimwas
first rejected by PHC s Septenber 21, 1987
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receipt of CUs Septenber 18, 1987 letter
denyi ng cover age.

It is for this reason, and this reason
only, that the Court finds that PHC is not
barred by the three year statute of
[imtations in this action.

That rationale given by Judge Caplan, incidentally, was not
the defense to limtations urged by Porter Hayden.

By notion on February 20, Commercial Union asked for a
reconsideration of that Oder. A hearing was held on the notion on
February 28. Comrercial Union introduced uncontradi cted evidence
show ng that Porter Hayden had advanced, and that Commercial Union
had rejected, the “prem ses operations” coverage theory |ong before
the controlling date of August of 1987. It was clear that Porter
Hayden was advancing no “new coverage theory” in 1987
Accordi ngly, Judge Capl an anended his ruling that Porter Hayden’s
action was not barred by Iimtations and advanced an alternative
rationale in support of that ruling. W have no need, therefore,

to address further the original rationale based on Porter Hayden’'s

having offered in 1987 a new theory of coverage.

On March 12, 1992, Judge Caplan granted Commercial Union’s
Motion for Reconsideration in part and nodified his Decision and
Order with respect to the limtations issue:

This Court’s Decision and Order entered on
February 14, 1992 regarding the statute of
limtations issue should be and the sane is
hereby MODIFIED to reflect that Porter
Hayden’s rights to seek coverage for al
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underlyi ng asbestos-related clains of which it
had notice prior to Septenber 21, 1987 are
time-barred wth the sole exception of the
five underlying clains tendered by Porter
Hayden to Comercial Union for coverage by
| etter dated August 31, 1987.

That Mdified Order of Mirch 12, in conbination with the
unnodi fied portion of the February 14 Order, both of which were
ultimately adopted by Judge Angeletti, did not, by everyone’'s
agreenent, apply to any clains that had been filed by third persons
agai nst Porter Hayden prior to January 1, 1987. Limtations,
noreover, did not bar the declaratory judgnent action with respect
to the five clains serving as the basic predicate for the present
case. Neither did limtations bar coverage with respect to any
clains filed against Porter Hayden after Septenber 21, 1987. What
the March 12 nodification of the February 14 Oder did was to
decl are that Porter Hayden was barred by limtations from seeking
coverage for any underlying asbestos-rel ated clains, other than the
five in this case, filed against it between January 1, 1987 and
Sept enber 21, 1987.

We confess that trying to get a firmhandle on the rational e
behind the nodification is a bit like trying to solve the riddle of
t he Sphi nx. Fol |l owi ng extensive argunent at a hearing on the
Motion for Reconsideration on February 28, 1990, the trial court
reasoned as follows:

The evidence shows in sone of the nmenbs and
nmotions that while the theory of coverage was

raised early, it was during the tinme that the
interim agreenent was in effect between the
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parties, if that took place, between the ‘83

and the ‘86 tinme frane, and that interim

agreenent tolled the cause of action, and the

Court was satisfied that the Plaintiffs

properly and tinmely challenged the first

deni al of the coverage based on that theory

after t he interim agreenent expired.

Comrercial Union argues that a new theory on

the same facts is not enough to constitute a

new cause of action, but here the Court

believes there are underlying clains and facts

and not sinply the formulation of a new theory

on a set of facts already presented to the

Court.
In their briefs before this Court, both Commercial Union and Porter
Hayden characterize the nodification of the original ruling as one
based on the trial court’s conclusion that the Hartford Agreenent
had sonehow “tolled” the Statute of Limtations, notw thstanding
the fact that neither party had urged any theory based on such
“tolling.”

It would seemthat the trial court was attenpting to sal vage
as much of its original February 14 rationale as possible. The
court’s original reasoning on February 14 had been that a new cause
of action accrued and the Statute of Limtations began to run anew
when Commercial Union first rejected a claimsubmtted by Porter
Hayden on the basis of a “prem ses operations” theory of coverage.
On February 14, the trial court had opined, “As far as the Court
can tell fromthe record, this is the first time that such a claim
[one inplicating ‘operations’ coverage] has been nmade by Porter
Hayden to Commercial Union as the basis for defense and

i ndemni fication of asbestos-related clains.” At the hearing on the
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Motion for Reconsideration, however, Comrercial Union offered
evi dence that Porter Hayden had asserted and Commercial Union had
deni ed coverage on the basis of an “operations” theory at |east as
early as 1983. A question then posed by the trial judge gave an
i ndi cation of the court’s thinking:
Wasn't there an agreenent, however, that

there would be no suits filed during the

period, the interim period, so that even if

that my have been a theory, wusing your

argunent, that they were prohibited from

filing suit until after the expiration of that

agr eenent ?

It would seem that the court may have been saying that a
deni al of coverage on the basis of an “operations” theory m ght
have occurred as early as 1983 but that the Statute of Limtations
could not begin running as of that tine because, pursuant to the
Hartford Agreenent, no suit could be filed at that time. Only with
t he unl ocki ng of the opportunity to file suit on January 1, 1987,
could limtations begin to run. Such an expl anation, however,
seens incongruous wth a ruling that the five underlying clains in
this action were not also thereby barred. W agree with the trial
court that the Statute of Limtations was no bar to the declaratory
j udgnment sought by Porter Hayden in this case, but we do so for
reasons totally different than those advanced by the trial court on
ei ther February 14 or March 12, 1992.

In any event, we wll not seek further to unravel the Gordi an

Knot but will cut it. The sword we wield to that end is the
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i nci sive analysis of Chief Judge Wlner for this Court in Luppino
v. Vigilant Ins., 110 Md. App. 372, 677 A 2d 617, cert. granted,
343 Md. 745 (1996). In Luppino, to be sure, we were dealing with
a breach of contract suit itself and not a declaratory judgment.
As we shall examine nore fully infra, however, when the suit for
the underlying breach of an insurance contract to defend and
possibly to indemify would not be tinme-barred, neither will an
action seeking a declaratory judgnent wth respect to such
cover age.

I n Luppino, the insurer notified the insured on Cctober 19,
1990, that, in its judgnent, it had not provided coverage for the
underlying action for which Luppino was being sued by a third
party. The insurer advised Luppino that it would not, therefore,
provide either indemity or a defense to the lawsuit. Luppi no
first filed suit against the insurer on May 31, 1994, over three-
and-a-half years after the insurer had notified himthat it was not
provi di ng coverage. The insurer noved for summary judgnment on the
ground that the cause of action accrued at the tine of that
notification and that limtations, therefore, had run. The circuit
court agreed and granted sunmary judgnent on the ground that the
suit was tine-barred. On appeal to this Court, we reversed.

Judge Wlner’s analysis began by stating the fundanental

proposition that a breach of a contractual duty under an insurance
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policy is to be neasured by the sanme standards that are applicable
to breach of contract actions generally:

The inportant point in Lane is that an
action by an insured against his insurer for
breach of a contractual duty inposed in the
policy is governed by the principles
applicable to breach of contract actions. The
threshold issues are the nature of the duty
and when it was breached.

The Luppino case in this regard cited the opinion of the Court
of Appeals in Lane v. Nationwide Miut. Ins. Co., 321 MJ. 165, 169-
70, 582 A 2d 501 (1990), wherein Judge El dridge had stated:
[We have held, in accordance with the great
majority of jurisdictions in this country,
that an action by an insured against his own
i nsurance conpany for uninsured notorist
benefits is clearly a contract action and
therefore is governed by the principles and
procedures applicable to contract actions
general ly.
(I'nternal quotations omtted).
Wth respect to breach of contract cases generally, Judge
Di gges stated the basic principle unequivocally in Federal sburg v.
Allied Contractors, 275 Md. 151, 157, 338 A 2d 275 (1975):
In contract cases, the general rule is that
the period of Iimtations begins to run from
the date of the breach, for it is then that
the cause of action accrues and becones
enf or ceabl e.
See also Reese v. State Farm Mut. Auto. Ins., 285 Md. 548, 552-53,
403 A 2d 1229 (1979).
In identifying the precise date on which an actual breach of

the insurance contract occurred and the preci se date on which the
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cause of action, therefore, accrued, Luppino pointed out that it is
first necessary to distinguish “between an action for breach of the
duty to defend and one for breach of duty to pay.” 110 M. App. at
376.

A.  Breach of Contractual Duty to Indemnify

Turning first to the question of “when Luppino’s action for
breach of the duty to pay accrued,” this Court initially rejected
the contention of the insurer that the cause of action “accrued on
the day [the insurer] informed Luppino that there was no coverage.”
110 Md. App. at 376. W went on to fix with precision the date on

which the duty to pay arose and when the breach, therefore,

occurr ed:
We conclude that Luppino’s obligation becanme
legally fixed, and thus the duty to pay arose,
when the judgnent was entered against him by
the circuit court in My, 1992 That
judgnent, of course, was subject to being
upset on appeal, but it was valid, final, and,
unless stayed through the posting of
acceptabl e security, was subject to execution
at that point.

110 Md. App. at 377 (enphasis supplied). Commercial Union's

potential duty to indemnify Porter Hayden concerned i ndemification
for awards that Porter Hayden would be obligated to pay to third
persons. As Luppino observed with respect to such a duty, “[the
i nsured’ s] declaration of no coverage did not establish, or even
trigger, any ultimte net |oss that Luppino would be obligated to

pay.” 110 Md. App. at 378.
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Wth respect to the five underlying clainms in this case that
Porter Hayden forwarded to Commercial Union in August of 1987, if
Porter Hayden were suing Commercial Union for the breach of its
contractual duty to indemify, that possible duty would not yet
have been established, that cause of action would not yet have
accrued, and limtations would not yet even have begun to run.

The fact that an insurer’s repudiation of coverage at an
earlier tinme mght be enough to give rise to a declaratory judgnent
action does not trigger the Statute of Limtations with respect to
t he underlying breaches of contract:

Luppino may have been able to file a
declaratory judgnent action upon receipt of
Vigilant’s letter, to test whether the conpany
had a duty to defend and pay.

Even if a declaratory judgnent, or other,
action could have been filed earlier to test
the validity of Vigilant’s position, however,
the failure to file one does not necessarily
affect the running of limtations with respect
to a breach of contract action for damages.

110 Md. App. at 379 (citations omtted).

In terns of the accrual of the cause of action, there is no
necessary correlation on the tinme |ine between 1) the events which
m ght give rise to an action for declaratory judgnment and 2) the
breach of contract that would be the accrual for a cause of action
based upon that breach. M. Code Ann., Cs. & Jud. Proc., 8§ 3-407,

dealing with declaratory judgnments, provides:

A contract nmay be construed before or
after a breach of the contract.
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Commenting on that provision, Luppino observed:
I ndeed, a principal function of a declaratory
j udgnent proceeding generally is to resolve
di sputes over statutes, contracts, and other
| egal docunents and rel ationships before an
actual breach and injury occurs. Qbvi ousl y,
an action for damges based on breach of
contract cannot be filed until there has, in
fact, been a breach.

110 Md. App. at 380 (enphasis in original).

Lane v. Nationwde Mut. Ins. Co., 321 Md. 165, 582 A 2d 501
(1990), also stands for the proposition that the Statute of
Limtations will not begin to run on a suit by the insured against
the insurer for the breach of the contractual duty to indemify
until that breach literally occurs. The insured husband and w fe
were involved in an autonobil e accident that was the apparent fault
of an uninsured notorist. The insureds notified their insurance
conpany of the accident shortly after it happened. On Decenber 14,
1982, the insureds brought suit against the uninsured notorist. As
of that date, if not before, they were aware that the defendant was
uninsured. Three days later, they notified their insurance conpany
of the suit they had filed. The insurance conpany, however, nade
no effort to intervene.

On April 17, 1986, over three years |later, the insureds sued
their insurance conpany for uninsured notorist benefits. The

i nsurance conpany filed a notion for summary judgnent, asserting

that the action was barred by the three-year Statute of
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Limtations. The trial court agreed and dism ssed the suit. This
Court affirmed the trial court. The Court of Appeals reversed.

The Court of Appeals characterized our decision as one that
“in effect held that limtations in a contract action begin to run
before there is a breach of contract.” 321 Md. at 170. The
opinion by Judge Eldridge pointed out that the Statute of
Limtations cannot begin running until there is an actual breach of
the contract:

As long as the insured does not demand

conpensati on under his own insurance policy,
the uninsured notorist carrier is not called

upon to pay under the contract, and,
therefore, there can be no breach of contract
causing the statute of limtations to begin
runni ng.

321 Md. at 173 (footnote omtted).

This Court, in upholding the ruling of the trial court in Lane
that the Statute of Limtations had run, had relied significantly
on our own earlier decision of Yingling v. Phillips, 65 M. App.
451, 501 A . 2d 87 (1985). We had there held that once an insured
was on notice that the insurer intended to repudi ate coverage, the
Statute of Limtations began to run. W had held that the
[imtations period was triggered by an anticipatory breach of the
contract, in that case consisting of the actual know edge on the
part of the insured of the intention on the part of the insurers to
di scl ai m cover age. The Court of Appeals in Lane v. Nationw de

expressly overrul ed our decision in Yingling:
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As the Court of Special Appeals’ position
adopted in Yingling v. Phillips, supra, .
is inconsistent with the decisions of this
Court, the Yingling case is overruled .

321 Md. at 177 (enphasis supplied).

I n explaining why an anticipatory breach does not trigger the

Statute of Limtations,

Corbin on Contracts:

Judge El dridge quoted wi th approval

[ TIhe “anticipatory breach” theory suggested

in the Yingl

ing case, based on the uninsured

nmotorist carrier’s disclaimer of liability

prior to a demand upon it by the insured, does
not call for a different result. Under
circunstances |like those in Yingling and the
present case, an _anticipatory repudiation by

the insurer does not cause the statute of

limtations to begin running against the

i nsur ed. As explained in 4 Corbin on
Contracts, 8 989 (1951):

“There is no necessity for making
the statutory period of limtation
begin to run against the plaintiff
until the day fixed by the contract
for the rendition of performance, at
| east unl ess t he plaintiff
definitely elects to regard the
anticipatory repudiation as a final
br each. It is generally said that
he need not so elect and that he may
properly wait until the time that
per f or mance was due, bef ore
regardi ng the contract as broken. .

[ T] he def endant ought not to be
allowed to conplain at the delay in
bringing action against him For
t he purpose of determ ning when the
period of limtation begins to run,
t he defendant’s non-performance at
t he day specified may be regarded as
a breach of duty as well as the
anticipatory repudiation. The
plaintiff should not be penalized

from4
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for leaving to the defendant an
opportunity to retract his w ongful
repudi ation: and he would be so
penalized if the statutory period of
limtation is held to begin to run
agai nst _himimredi ately.”

321 Md. at 174-75 (enphases supplied).

B. Breach of Contractual Duty to Defend

In Luppino v. Vigilant Insurance, Judge WIner turned
separately to the question of when limtations begin to run for a
breach of the contractual duty to defend. |In the Luppino case, the
contractual duty in that regard was initially breached early in the
hi story of the litigation:
[ T]he duty to defend . . . of course, arose in
Novenber, 1989, when Luppino infornmed Vigilant
of the lawsuit that had been filed against
him and it clearly was breached on Cctober
19, 1990, when the conpany expressly declined
to provide he defense.

110 Md. App. at 381.

The duty to defend, however, is a continuing one and the
breach may continue (or it may stop) at various points in the
course of a protracted litigation. Even if the duty to defend were
not conplied with in an initial trial, there would still be a duty
to defend on appeal or at a trial on renmand. Judge W/ ner
di scussed the continuing nature of the duty:

Unlike the duty to pay, . . . the duty to
defend is necessarily a continuing one that
comences upon notice of the claimand extends
at least until a judgnent is entered and all

appeals fromit have been resolved. The duty
thus arises at an earlier point than the duty
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to pay and nay extend to a later tine. The
anount of damage from a breach cannot
realistically be determned until the entire
case i s over, because they continue to accrue,
increnental ly, throughout the course of the
litigation.

110 Md. App. at 382 (enphasis supplied).

The reason why the Statute of Limtations should not begin to
run with the initial breach of the duty is that it m ght forecl ose
several of the options available to the insured when faced with the
initial breach

Faced with a refusal of the insurer to
defend a claim the insured has three possible
options, other than acqui escence: he can, to
the extent permtted by Atwood, file a
decl aratory judgnent action, presumably at any
poi nt al ong the way; he can bring one or nore
successive actions to recover his interimand
incremental costs as the case proceeds,
subject to the defense against nultiple,
vexatious actions; or, as here, he can wait
until the end when all of his danages are
ascertained and then sue for the entire
breach. O the three choices, the third, in
nmost instances, will be the nost practical and
efficient. That the others may, in given
Ci rcunst ances, be possible should not,
therefore, preclude it.

110 Md. App. at 382.

Luppi no held that the Statute of Limtations for the breach of
the duty to defend does not begin to run until both a judgnent is
had in the trial court, and if an appeal is taken, that judgnent is
affirmed on appeal :

Upon this analysis, we conclude that,

al t hough Luppi no m ght have been able to file
suit earlier, the statute of l[imtations did
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not begin to run on the action for breach of
the duty to defend until the Court of Appeals
affirmed the judgnent in the underlying case.
It was then that the final breach becane
mani fest and the ultimate i njury neasurabl e.
110 Md. App. at 383.

Under the authority of Luppino and Lane, we hold that there
has yet been no breach of Commercial Union’s duty to indemify
Porter Hayden and no breach of its duty to defend the clains nade
agai nst Porter Hayden. Accordingly, no causes of action in either

regard have accrued and the Statute of Limtations, for underlying

breach of contract actions, has not yet begun to run.

C. Multiple Breaches

Even if our reliance on Luppino and Lane were m spl aced,
however, we woul d nonet hel ess hold that the declaratory judgnent
action in this case was not barred by the Statute of Limtations
for an alternative and independent reason. Under the liability
policies in this case, Conmmercial Union undertook, depending on
ci rcunstances that mght be proved at the trial table, to defend
and potentially to indemify Porter Hayden for an unlimted nunber
of third-party clains that mght be filed against Porter Hayden.
Where the duty to defend and potentially to indemnify m ght attach,
the failure to perform that duty with respect to each separate
claimwould constitute a distinct breach.

Singer Co. v. BG & E, 79 Md. App. 461, 558 A 2d 419 (1989),

was a case in which we dealt with the relationship between the
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Statute of Limtations and nultiple breaches of contract. The
gquestion as posed, 79 M. App. at 473, would apply, in our
judgnent, to the continuing duty in this case as well:

BG & E had a continuing contractual obligation
to provide Singer with electricity. W thus
percei ve that our resolution of the issue sub
judice turns upon a determnation of whether a
contract action based upon various alleged
br eaches of a cont i nui ng contractua
obligation accrues for all tine upon the first
breach of that obligation of which the
aggrieved party is aware or should have been
aware, or whether each successive breach of
such an obligation begins the running of the
statute of limtations anew.

(Enphasi s supplied).
Qur conclusion in Singer would also apply to the case now
bef ore us:

[We conclude that where a contract provides
for continuing perfornmance over a period of

tine, each successi ve br each of t hat
obligation begins the running of the statute
of limtations anew, with the result being

that accrual occurs continuously and a
plaintiff nmay assert <clainms for danmages
occurring wthin the statutory period of
limtations.

79 Md. App. at 475 (enphasis supplied).

We are dealing with a declaratory judgnent action with respect
to five clains that were submtted to Commercial Union for handling
on August 31, 1987, and as to which Comrercial Union disclained
coverage on Septenber 21, 1987. Commercial Union clains that such

an action is barred because Porter Hayden failed to seek
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declaratory judgnment with respect to other clains dating back to
the 1970's. The argunent does not follow.

Even if Porter Hayden had failed to nove tinely for
declaratory judgnent with respect to breaches by Comrercial Union
to defend or potentially to indetmify as to clainms submtted by
Porter Hayden during the 1970's or early 1980's, we know of no | aw
that would preclude Porter Hayden from seeking a declaratory
judgnment with respect to other clains submtted by it in the late

1980’ s.

D. What Applicability, If Any, Does the Statute of Limitations Have to a
Declaratory Judgment Action?

There is, noreover, an overarching question and it is one as
to which we find no guidance in the Maryland case |law. \Wat, if
any, applicability does the Maryland Statute of Limtations even
have to a declaratory judgnent action? The Statute of Limtations
directs that a civil action be filed within three years of the date
it accrues. The accrual of a breach of contract action takes place
when the breach occurs. An action for declaratory judgment,
however, may be brought even before a breach occurs. The interface
between the provisions is extrenely “iffy.”

The only neani ngful academ c anal ysis of this question we have
found is a Coment entitled, Developnents in the Law. Decl aratory
Judgnents, 62 Harv. L. Rev. 787, 831-32 (1949):

The better rule, toward which the cases seem
to be noving, is that the right to declaratory
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relief continues until the right to coercive
relief, as between the parties, has itself
been extinguished. . . . [Rlegardless of the
time when a right to declaratory relief
accrues, the statute should begin to run when
a _coercive cause of action arises, and the
statutory period should expire on the coercive
and the declaratory causes of action
si nmul t aneousl y. This result would not
contravene the statute’s policy of preventing
unfair surprise and presentation of stale
clains. The possibility of declaratory relief
cannot be said to subject the party to undue
uncertainty so long as coercive relief is or
will be available; the evidence of a right
cannot be deened stale so long as that right
may yet be transgressed in such a way as to
entitle either party to coercive relief. And
indeed if the uncertainty is burdensone, the
aggrieved party may hinself seek a declaration
and elimnate his doubt.

(Footnotes omtted; enphases supplied).

The case |aw throughout the country on this admttedly
esoteric subject is extrenely skinpy. One of the two meani ngful
anal yses we have found is Western Cas. & Sur. Co. v. Evans, 130
Ariz. 333, 636 P.2d 111 (1981). The first observation of the Court
of Appeals of Arizona, 636 P.2d at 113, is very true:

W first note that the question of
whet her and when statutes of limtations are
applicable to declaratory relief actions is a
| ess than clear area of the |aw
The Court of Appeals went on to hold that the fact that a

sufficient controversy existed to permt a request for declaratory

j udgnment does not itself trigger the Statute of Limtations:
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[ TIhe fact that either party coul d have sought
a declaration regarding coverage as of the
filing of the reservation of right does not
mean that the action accrued at that tinme for
statute of Ilimtations purposes. For an
action to accrue for limtation purposes, sone
event in the nature of a breach of contract
must have occurred.

636 P.2d at 114.

The nost incisive analysis of the probl emwas undoubtedly that

made by the Suprenme Court of California in Maguire v.
Savings & Loan Soc., 146 P.2d 673, 681 (1944):

We are of the opinion that the period of
[imtations applicable to ordinary actions at
| aw and suits in equity should be applied in
i ke manner to actions for declaratory relief.
Thus, if declaratory relief is sought wth
reference to an obligation which has been
breached and the right to comence an action
for “coercive” relief upon the cause of action
arising therefromis barred by the statute

the right to declaratory relief is |ikew se
barr ed. On the other hand, if declaratory
relief is sought “before there has been any
breach of the obligation in respect to which
said declaration is sought,” or wthin the
statutory period after the breach, the right
to such relief is not barred by | apse of tine.
There is no anonaly in the fact that a party

may have a right to sue for declaratory relief

without setting in notion the statute of

limtations. Quiet title actions, forerunners
of declaratory actions, nmay be mai ntai ned when
an adverse claimto property is asserted, but
the period of limtations does not commence to
run at that date.

(Enphasi s supplied).

We hold that Porter Hayden’s decl aratory judgnment

Hi ber ni a

action in

this case was not barred by the Statute of Limtations. The
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analysis in which we have engaged in reaching this holding wll
al so be dispositive of one of the contentions raised by Porter

Hayden in its cross-appeal .

Timely Notice of Occurrence
And Choice of L aw

Commercial Union contends 1) that initially Judge Caplan
erroneously denied its Mtion for Summary Judgnent based on the
alleged failure of Porter Hayden to give tinely notice of
occurrence and 2) that subsequently Judge Angeletti erroneously
adopted the rationale of Judge Caplan rejecting that defense and
thereby commtted error in granting Porter Hayden's Mdtion for
Summary Judgnent. An exam nation of this contention actually
requires us to ook at three separate issues: 1) the tineliness of
the giving by the insured to the insurer of notice of an
occurrence; 2) the sanction or renedy to be applied where there has
been a failure of tinmely notice; and 3) nost significantly, the
choice of the state | aw (New York or Maryl and?) by which the first
two i ssues shall be exam ned.

In determning this tineliness of notice issue, we are, until
we cone to the choice of |aw sub-issue, significantly guided by the
earlier opinion of this Court in Comrercial Union v. Porter Hayden,
97 Md. App. 442, 630 A 2d 261 (1993). To be sure, the decision of
the Court of Appeals in Porter Hayden v. Commercial Union, 339 M.
150, 661 A 2d 691 (1995), vacated the ultimate decision of this

Court. It did not, however, reject the very thorough anal ysis of
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Judge Harrell, except to the extent that it intimated that the
choi ce of |aw aspect of the opinion, albeit not wong at the tine,
m ght have been rendered out of date by supervening case law. In
all other regards, however, we find the opinion highly persuasive
even if not precedentially binding. As an artifact of |egal
l[iterature, the opinion still exists, even if reduced to the status
of dicta. The discussion is not nerely highly persuasive;, we are
actual |y persuaded.

As of Novenber 1948, when endorsenents substituted the word
“occurrence” for the word “accident,” the policies contained the
foll ow ng notice provisions:

Notice of [Occurrence]. When an [occurrence]
occurs witten notice shall be given by or on
behal f of the insured to the conpany or any of
its authorized agents as soon as practicabl e.
Such notice shal | contain particul ars
sufficient to identify the insured and al so
reasonably obtainable information respecting
the time, place and circunstances of the

accident, the nanmes and addresses of the
injured and of avail abl e wi t nesses.

Notice of Caimor Suit. If claimis made or
suit 1is brought against the insured, the
insured shall imrediately forward to the

conpany every denmand, notice, summons or ot her
process received by himor his representative.

Prior to Novenber 1948, the word “accident” had appeared rather

than the word “occurrence.”
A. TheAccrual of the Obligation to Give Notice

We agree with Judge Harrell’'s statenent that an insured s

notice obligation accrues when the circunmstances known to the
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insured at that time would have suggested to a reasonabl e person
the possibility of a claim 97 M. App. at 461. W concl ude,
nmoreover, that the time of accrual of the notice obligation would
be the sane under New York | aw and Maryl and | aw.

Commercial Union initially argued that Porter Hayden was under
an obligation to give notice of inpending asbestos-rel ated cl ai ns
as early as 1965. In our earlier opinion, we agreed that the
uncontested evidence showed that Porter Hayden (1) received
asbestos-rel ated workers’ conpensation clains beginning in the
early 1950's; (2) learned in 1964 of a warning |abel adopted by
Johns-Manville, a major asbestos manufacturer, indicating that the
i nhal ati on of asbestos dust was hazardous to hunman health; and (3)
| earned in 1964 of the findings contained in a nmajor nedical study,
| ater published in 1965, that |inked exposure to asbestos to the
hi gh incidence of pulnonary diseases anpbng asbestos insulation
wor kers. 1d.

Not wi t hst andi ng those facts, we held unequivocally that that
gradual accunul ati on of know edge of the asbestos hazard did not
itself trigger an accrual of the notice obligation:

W reject, however, Commrer ci al Uni on’ s
argunment that these circunstances, on their
own, gave rise to Porter Hayden s obligation
to provide notice no later than 1965. \While
t hese events no doubt should have sounded an
alarmto Porter Hayden that the grow ng body
of know edge about asbestos hazards warranted
the conpany’ s serious attention to the nmatter,

we do not believe that the circunstances at
that time were such as to suggest to a
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reasonabl e person the possibility of a claim
Al t hough t here wer e sever al wor ker s

conpensation clains related to asbestos
di seases over the years, there was no strong
or unequivocal indication of the asbestos
[itigation that eventually flooded the
nation’s courts beginning in the md-1970"s.
| ndeed, Porter Hayden did not receive its
first third-party lTability claim for
asbestos-related injuries until 1976.

97 Md. App. at 461-62. It was the actual filing of the first
asbestos-rel ated cl aim against Porter Hayden that triggered the
obligation. W held that that obligation on Porter Hayden accrued
i n August 1976:

That claim and the ones that followed
i medi ately thereafter, however, did trigger
Porter Hayden's notice obligation. The record
extract clearly reflects that beginning in
August 1976, Porter Hayden was served wth
lawsuits alleging injuries from exposure to
asbestos in the insulation that it installed.
Thus, in view of Porter Hayden's increasing
know edge of the danger presented by prol onged
exposure to asbestos, the filing of the 1976
| awsuits shoul d have suggested to a reasonabl e
person the possibility of additional asbestos-
related clainms for which it mght seek
coverage from Commercial Union. In fact, in
letters dated 3 Septenber 1976 and 15
Septenber 1976, counsel for Porter Hayden
advi sed Porter Hayden's then insurance broker
to notify Porter Hayden's primary and excess
carriers of the asbestos clains. These facts
establish that under New York Ilaw [and
Maryland law as well] Porter Hayden’ s
obligation to put Commercial Union on notice
that an occurrence took place accrued in
August 1976.

97 M. App. at 462 (enphasis supplied).

B. TheActual Giving of Notice
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Al though Porter Hayden’s obligation to give notice to
Commerci al Union accrued in August of 1976, Commercial Union did
not receive such notice until the end of July of 1978. It was on
July 31, 1978 that another one of Porter Hayden’s insurers, by
| etter, requested Commercial Union to acknow edge its obligation to
participate in the defense of an asbestos claimthat had just been
filed. A week later, on August 8, 1978, Porter Hayden directly
wote to Commercial Union requesting it to defend against the
recently filed lawsuit. In terns of the actual receipt of the
notice, we held in that earlier opinion:

It is clear, then, that Commercial Union’s

first notice of occurrence involving Porter

Hayden canme two years after Porter Hayden's

obligation to provide notice accrued.

97 Md. App. at 463-64.
C. Timeliness of Notice and Prejudice

At this point in the analysis, the distinct but somewhat
related factors of 1) tineliness of notice and 2) prejudice from
| ack of tinely notice tend to dissolve into a not clearly defined
amal gam Even under the rigorous New York law, tineliness of
notice is an elusive concept as it is variously defined as “as soon
as practicable,” “wthin a reasonable tine wunder all the
circunstances,” “not an iron-bound requirenent that it be i medi ate
or even pronpt,” and “within a reasonable tine in the light of the
facts and circunstances of the case at hand.” 97 Ml. App. at 462-

63. It is a slippery concept.
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In states such as New York, where a showi ng by the insurer of
prejudice is not required, the focus is largely on the untineliness
of the notice. The notion of prejudice is still there, however,
with untinmely notice being deemed prejudicial per se. In states
such as Maryland, where a showing by the insurer of prejudice is
required, the tineliness of the notice fades into a nor e
subsi diary consideration. It nonetheless has an inevitable
i nfl uence, albeit sonmetinmes a subconsci ous one, on the show ng of
prejudice. As a practical reality, when the untineliness is only
marginal, it is, by inverse proportion, nore difficult to satisfy
the prejudice requirenent. When the untinmeliness is gross and
i nexcusable, on the other hand, it is nuch easier to satisfy the
prej udi ce requirenent.

It is this sonewhat amal gamated unti nel i ness/ prejudi ce factor
that will determ ne whether an insured, because of its breach of
its obligation under the policy to give tinely notice, will be
forecl osed fromasserting its right to coverage under the policy.
As we turn our attention to the untineliness/prejudice factor in
this case, the choice of | aw between Maryl and and New York w Il be
absol utely out cone-determ nati ve.

As we shall examne briefly, albeit gratuitously, if New York
law were to be applied, Porter Hayden’s failure to have given
tinmely notice to Commercial Union would result in a total victory

for Coommercial Union. Applying New York law, that was the hol di ng
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we reached in our earlier decision in this case. Under New York
law, we think it was a correct decision and we would follow it.

As we shall also examne briefly, but nore pertinently, if
Maryl and law is applied, Comrercial Union’s failure to establish
any actual prejudice that it suffered from the arguable |ack of
timely notice would foreclose it from asserting this defense and
will result in total victory for Porter Hayden on this issue. The

outconme of this case will turn on the choice of |aw.
D. Lack of Timely Notice Under New York Law

In our earlier opinion, Judge Harrell, after determ ning that
New York |aw applied, surveyed at |length, 97 Ml. App. at 464-70
the New York case |law dealing with the | egal effect of the failure
to give tinely notice. That |aw established indisputably that New
York takes a hard |line approach and “takes a firm view regarding
notice clauses in insurance contracts.” 97 M. App. at 464. The
New York courts have “strictly enforced notice requirenents and do
not hesitate to relieve an insurer of its policy obligations when
an insured fails to give tinely notice of occurrence or notice of
claim” 1d. The right of “an insurer to receive notice has been
held to be so fundanental that the insurer need show no prejudice.”
Id. New York has not hesitated to bar clains for coverage “even
when doing so has had a harsh econom c effect on the insureds.”

Qur application of New York law to the litigation sub judice

persuaded us that “Porter Hayden's notice to Comrercial Union was
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not given within a reasonable tine and, thus, was untinely as a
matter of law”™ 97 M. App. at 470. As a result, we reversed

Judge Caplan’s trial verdict in favor of Porter Hayden.
E. Lack of Prgudice Under Maryland Law

Except to the limted extent that it clains that what is now
Md. Ann. Code, Insurance Article, 8 19-110, should not be applied
retroactively, Commercial Union does not even argue that it would
qualify for a disclainer from coverage on the basis of untinely
notice under Maryland aw. Commerci al Union has neither shown nor
even proffered a scintilla of evidence to denonstrate that it was
in any way prejudiced by the alleged | ack of tinely notice in this
case. |Its entire argunent on the tinely-notice-of-occurrence issue
is that New York |law should apply and that it should thereby be
entitled to rely on the reasoning announced by this Court in
reaching its decision in Commercial Union v. Porter Hayden, 97 M.
App. 442, 630 A .2d 261 (1993). But for the retroactivity issue,
Commercial Union inplicitly concedes that it could not prevail
under present Maryland | aw

Unli ke New York law, Mryland |aw does not now permt an
i nsurer to disclaimcoverage sinply on the ground that the insured
breached its policy obligation to give the insurer tinely notice of
an accident or occurrence. Mryland law requires the insurer to

prove that it thereby suffered actual prejudice. The statute that



- 67 -
effected the change in the Maryland law is now codified as M.
Code Ann., Insurance Article, 8 19-110. It provides:

An insurer may disclaim coverage on a
l[iability insurance policy on the ground that
the insured or a person claimng the benefits
of the policy through the insured has breached
the policy by failing to cooperate with the
insurer or by not giving the insurer required
notice only if the insurer establishes by a
pr eponder ance of the evidence that the |ack of
cooperation _or notice has resulted in
prejudice to the insurer

(Enmphasi s supplied). That provision was fornerly codified as Art.
48A, 8 482. Any changes fromthe fornmer provision to the present
provision are only stylistic and do not affect substance.

In direct response to a 1963 decision of the Court of Appeals,
Wat son v. USF&G 231 Md. 266, 189 A.2d 625, that had permtted an
insurer to deny coverage even absent a show ng of prejudice, the
Legi slature enacted Ch. 185 of the Acts of 1964, which becane
effective on June 1, 1964. |In State Farmv. Hearn, 242 M. 575,
582-83, 219 A 2d 820 (1966), Judge Oppenheiner discussed this
change in the |law and contrasted it with the preexisting | aw

W deemit evident that the statute here
i nvol ved affects substantive rights. Bef ore

the statute, the insurer was not liable to
def end an i nsur ed, whet her named or
additional, under a policy if due notice was
not given. Compliance wth the policy

provision by the assured was a condition
precedent to the insurer’s liability, whether
or not the insurer was prejudiced. By the
ternms of the policy, before the statute, the
insurer had a contractual right to deny
l[itability if the conditions were not conplied
with, irrespective of prejudice.
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See al so Hone Indemity v. WAl ker, 260 Mi. 684, 688, 273 A 2d 429

(1971) ;

Travellers Ins. Co. v. Codsey, 260 Ml. 669, 672-74,

273

A . 2d 431 (1971); Warren v. Hardware Deal ers, 244 M. 471, 475-76,

224 A 2d 271 (1966).

I n Washi ngton v. Federal Kenper Ins. Co., 60 M. App

288,

293, 482 A 2d 503 (1984), Judge Liss analyzed the dianetric

di fference between the former | aw and the present | aw

Prior to 1964, the rule in Maryl and was
that an insurer was not liable to defend the
insured unless there was conpliance by the
insured with the policy requirenent of notice
of the accident and forwarding of the suit
papers to the insurer. Conpliance with the
policy provision was a condition precedent to
the insurer’s liability, whether or not the
insurer was prejudiced. Watson v. United
States Fidelity and Guarantee Co., 231 M.
266, 189 A 2d 625 (1963).

In response to the Court of Appeals
decision in Wtson, the Maryland General
Assenbly enacted Chapter 185 of the Laws of
1964, effective June 1, 1964. This statute is
now codi fied as Section 482 of Article 48A of
t he Maryl and Code.

It is clear, therefore, that the law in
Maryland presently requires proof not only
that the insured failed to provide the
requisite notice to the insurance conpany but
that the insurer suffered actual prejudice
fromthe insured’'s failure to conply with the
policy requirenents.

(Gtation omtted; enphasis supplied).

In General Accident Ins. Co. v. Scott, 107 Md. App. 603, 613,

669 A.2d 773 (1996), Judge Holl ander explicated the two hurdles
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that an insurer nmust clear before it may disclai mcoverage on the
ground that it did not receive reasonable notice fromits insured:

In a case involving an insurer’s
allegation that its insured has forfeited
coverage based on a failure to provide tinely
notice of the claim the court nust determ ne
two issues: (1) whether the delay was, under
al | t he sur roundi ng ci rcunst ances, a
reasonable one, Lennon v. Anerican Farners
Mut ual I nsurance Co., 208 M. 424, 430, 118
A . 2d 500 (1955); Anmerican Casualty Co. .
Purcella, 163 Ml. 434, 437, 163 A. 870 (1933);
and (2) whether the insurer suffered any
prejudice. 8C John Appleman & Jean Appl eman,
| nsurance Law and Practice 8 5083.35 at 293-94
(1981). Wiether a delay is reasonabl e depends
on its length and the reason for it.
Appl eman, supra, 8 5083.25 at 286-88 (1981);
State Farm Mutual Autonobile Insurance Co. V.
Burgess, 474 So.2d 634 (Ala. 1985). If the
delay is reasonable, then the court’s inquiry
is at an end, because the insured s actions
woul d not constitute a breach of the policy
provi si on. If the delay is unreasonable,
however, the insurer may avoid coverage only
if it proves, by a preponderance of the
evidence, that it suffered prejudice fromthe

del ay.

(Enphases supplied).
In Hartford Accident v. Sherwood, 111 Mi. App. 94, 110-11, 680
A. 2d 554 (1996), Judge Sal non focused on the prejudice requirenent:

In order for an insurer to disclaim
coverage based on late notice, the insurer
nust establish by a preponderance of the
evidence that the late notice resulted in
actual prejudice to it. M. Code (1957, 1994
Repl. Vol.), Art. 48A, § 482. See St. Paul
Fire & Marine Ins. Co. v. House, 315 Ml. 328,
332, 554 A 2d 404 (1989). The insurer wll
survive sunmmary judgnent only if it raises a
genuine dispute as to whether it was
prejudiced by the delay in notice. Cener a
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Accident Ins., supra, 107 Md. App. at 613, 669

A 2d 773. Al | egi ng only “possi bl e,
t heoretical , conj ectural , or hypot heti ca
prejudice” is not enough. ld. at 615, 669

A.2d 773. The prejudice cannot be surm sed or
presuned fromthe nere fact of del ay.

(Enmphasi s supplied). See also St. Paul Fire and Marine Ins. Co. V.
House, 315 Md. 328, 332, 554 A 2d 404 (1989).

Commercial Union attenpts to avoid the foreclosing effect of
the present Maryland law by claimng that the |aw, which becane
effective on June 1, 1964, may not be applied retroactively to
af fect substantive rights under policies that were witten between
1941 and 1953. The 1964 |aw, however, did not affect those
substantive rights. The substantive obligation of the insured,
under the policies, to give tinely notice of an occurrence to the
insurer is unchanged. It exists post-1964 as surely as it did pre-
1964. The change in the law only deals with the ancillary question
of whether a breach by the insured of that unchanged policy
obligation automatically entitles the insurer to disclaimcoverage
or does so only when the insurer can show prejudice from the
br each.

It is the time of the breach of the contractual obligation to
give tinely notice that controls whether the old |l aw affecting the
proof of the entitlenent to a renmedy for the breach or the new | aw
affecting the proof of the entitlenent to a renmedy for the breach
applies. The two Court of Appeals decisions that make this

emnently clear are State Farmv. Hearn, 242 M. 575, 219 A 2d 820
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(1966), and Warren v. Hardware Deal ers, 244 M. 471, 224 A 2d 271
(1966) .

In Warren v. Hardware Deal ers, the question before the Court
of Appeal s concerned the breach of an insured s obligation, under
the policy, to cooperate with the insured in the investigation and
defense of the case rather than a breach of the obligation to give
timely notice of the accident or occurrence. The effect of the
1964 law, inposing on the insurer the burden of show ng actua
prejudi ce, would be the sane, however, regardl ess of the particular
nature of the breach

The liability insurance policy between the insured and the
insurer in that case had been in existence at |east as early as
1963, well in advance of the effective date of the new law. That,
however, did not foreclose the applicability of the newlaw and its
requi red showi ng of prejudice. The accident in that case occurred
sonetinme prior to Septenber 30, 1963, when the insured gave an
i nvestigator for the insurer a witten statenment describing the
acci dent. The questionabl e cooperation of the insured with the
i nsurer, sonetinmes adequate and sonetines inadequate, continued
t hrough August 28, 1964, approximately three nonths after the new
| aw canme into effect.

The trial judge ruled that the insurer was not obliged to
provi de a defense because of the failure of the insured to have

lived up to his contractual obligation to cooperate with the
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preparation of the defense. The Court of Appeals reversed that
trial court’s ruling and remanded the case for a further hearing to
determ ne whether, under the new law, the insurer had suffered
actual prejudice:

At the conclusion of the hearing the |ower
court . . . ordered that the insurer was not
obliged to defend the original action or pay a
judgnent resulting fromthe trial thereof.

The basic question as to whether the
decision of the lower court was premature
necessarily depends on whether the |ack of
cooperation on the part of the insured was
such as to have resulted in prejudice to the
insurer as of the tinme of the declaratory
j udgnent heari ng.

244 M. at 475 (Enphasis supplied).

The Court of Appeals held that the new |aw applied, that
prejudi ce nmust be shown and that that prejudice could only be
measured as of the tinme of trial. Notw t hstanding that 1) the
contract represented by the policy had been entered into and 2) the
accident itself had occurred prior to the effective date of the new
law, it was the ultinmate breach of the obligation to cooperate that
controlled the applicability of the newlaw. A show ng of actua
prejudi ce by the insurer was required:

The statute, which becane effective June 1,
1964, was held to affect substantive rights
and to operate prospectively only in State
Farm Mutual Auto. Ins. Co. v. Hearn.

[ We cannot say that what the insured did or
did not do before June 1, 1964, justified

i nvoki ng the policy provisions concerning the
assi stance and cooperation of the insured.
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Nor can it be said that what occurred after
the effective date of the statute was such as
to establish that failure of the insured to
cooperate had resulted in actual prejudice to
the insurer.

244 M. at 477 (Enphasis supplied).

In State Farmv. Hearn, 242 M. 575, 219 A 2d 820 (1966), the
Court of Appeals held that the new law did not apply. The
autonobile liability insurance policy between the insured and the
insurer had been in effect well in advance of the effective date of
the new law. That, however, was not the dispositive fact in terns
of its non-applicability. The facts that were dispositive were 1)
that the autonobile accident in the case had occurred on March 3,
1964 and 2) that suit had been filed against the insured on Apri
10, 1964. There was, under the policy, an obligation on the part
of the insured 1) to give to the insurer notice of the accident as

soon as practicable and 2) to forward the papers evidencing the

suit immediately. Those were the critical dates for the accruals

of obligations under the policy. Both preceded the effective date
of the new | aw of June 1, 1964.

It was unclear whether the trial judge's decision to permt
State Farm to disclaim coverage was 1) based on a determ nation
that the statute was retroactive and that State Farm therefore,
could not avail itself of the entitlenent to disclaim coverage
because it did not show prejudice or 2) a finding that the notices

ultimately given to the insurer had, indeed, been tinely. The
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Court of Appeals concluded that if the ratio decidendi had been the
first of those possibilities, it was erroneous:

In this case, the accident occurred on March
3, 1964, suit was filed against Robert on
April 10 and the statute did not becone
effective until June 1. The substantive right
of State Farmto notice in accordance with the
policy had accrued before the statute cane
into effect.

242 Md. at 583.

In any event, the controlling date for the applicability of
the new law is, at the earliest, the date of the accrual of the
substantive right to receive notice and not the date when the
parties enter into a liability policy.

The accrual of Porter Hayden’s obligation to give tinely
notice of occurrence to Commercial Union occurred, as we have hel d,
i n August of 1976. The possible breach of the policy obligation,
if such a breach ever occurred, could not have occurred unti
sonmetinme after August of 1976. Both the accrual of the obligation
and the possible breach occurred over twelve years after the June
1, 1964 effective date of the new law requiring a show ng of act ual
prejudi ce.® Absent such a showi ng, Commercial Union nmay not, under
Maryl and | aw, disclaimcoverage on the basis of allegedly untinely

recei pt of notice.

F. The Choice of Law

8 I ndeed, even the nost favorable date that Commercial Union argued for--an
accrual of the obligation to give notice as early as 1965--woul d have been a full year
after the new | aw becane effective in 1964. The date of an arguabl e breach, of course,
woul d have been sonetine even | ater.



- 75 -

The stakes are on the table. Under New York |aw, Commerci al
Union wins. Under Maryland | aw, Porter Hayden w ns.

Judge Caplan initially, and then Judge Angeletti by adopting
Judge Caplan’s ruling as his own, determned, as a matter of |aw,
that Mryland substantive law controlled this disclainmer of
coverage i ssue. W will refer to this two-step process
collectively as the “trial court’s” determnation. As a result of
a significant change in Maryland' s choice of |aw jurisprudence, the
trial court’s decision that Muryland substantive |law controlled
turned out, in hindsight, to have been correct--albeit for the

W ong reason.
G. Lex Loci Contractus

When the interpretation of an insurance policy and a choice of
which state’s law to apply has to be nade, Maryland initially | ooks
to the law of the state where the contract was entered into--the
lex loci contractus. \Wien this case was first before us, Judge

Harrell succinctly set out this generally accepted state of the

| aw

When present ed wth choi ce-of - | aw
guestions, Mryland courts generally follow
the rule of lex loci contractus, which
requires that the construction and validity of
a contract be determined by the law of the
state where the contract was made. Allstate
Ins. Co. v. Hart, 327 M. 526, 529, 611 A 2d
100 (1992); Kranmer’'s v. Bally's Park Place
Inc., 311 md. 387, 390, 535 A 2d 466 (1988);
Constock Ins. Co. v. Thomas A. Hanson &
Assocs., Inc.. 77 Ml. App. 431, 438, 550 A 2d
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731 (1988). For choice-of -1 aw purposes, a
contract is made where the |ast act necessary
to make the contract binding occurs. Sting
Sec., Inc. v. First Mercury Syndicate, Inc.,
791 F. Supp. 555, 558 (D. Md. 1992); Travelers
Indem Co. v. Alied-Signal, Inc., 718 F. Supp.
1252, 1253 (D. Md. 1989). Typically, “[t]he
| ocus contractus of an insurance policy is the
state in which the policy is delivered and the

premuns are paid.” Aetna Casualty & Sur. Co.
v. Souras, 78 M. App. 71, 77, 552 A 2d 908
(1989). See also Sting Sec., Inc., 791

F. Supp. at 558 (citing Aetna Casualty & Sur
Co.); Allstate Ins. Co. v. Hart, 327 M. 526,
529, 611 A 2d 100 (1992) (Maryland courts
ordinarily apply the law of the jurisdiction
where the contract was nade); Miutual Life Ins.
Co. v. Millan, 107 M. 457, 463, 69 A 385
(1908) (insurance contract was nade where
prem um was paid and policy was delivered).
97 M. App. at 451-52 (enphases supplied).

The trial <court and this Court reached very different
conclusions in identifying the lex loci contractus. The tri al
court ruled that neither Comrercial Union nor Porter Hayden had
establ i shed where the relevant | ast act in the consummati on of the
contract had occurred. The trial court inferred, in the absence of
clear evidence to the contrary, that the |ast necessary act
occurred in Mryland, where the 1949 and 1950 policies were
ultimitely delivered to Porter Hayden's president at his
headquarters in Baltinore. In his Decision and Order granting
Partial Sunmary Judgnent in favor of Porter Hayden, Judge Capl an
r easoned:

Maryland law follows the |lex |oci

contractus rule set forth in the Restatenent
(First) of Conflict of Laws; therefore, issues
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of contract construction are determ ned by
“the local law of the place of contracting,”
which is defined as “the place where occurred
the last act necessary under the forum s rules
of offer and acceptance to give the contract
binding effect. . . .” Restatenent (First) of
Conflict of Laws § 332.

Neither party to the litigation has been
able to firmy establish where the relevant
“last act” occurred. From the record the
Court could find that the |ast act occurred by
delivery of the policies to the broker in New
York or to the [Porter Hayden Conpany]
presi dent in Mryl and.

In the absence of clear evidence to the
contrary, this Court wll infer that the
critical “last act” occurred in Maryl and, upon
the delivery of the policies to the president
of the corporation. The Court so finds.

For these reasons the Court wll apply
Maryland law to all of the issues in this
case.

(Enphases supplied).
After noting that “none of the material facts relevant to this

issue [was] in dispute,” we held as a matter of law, that the | oci

contractus was New York:

W conclude that the trial court was
clearly erroneous in reaching this factual
inference that resulted in its determning
that Maryland |aw governed this litigation.
See Ml. Rule 8-131(c). In our view, the
evi dence established that the |ast act
necessary to give the policy binding effect
occurred in New York. That act was the
delivery of the policies by ELACs New York
office to Porter Hayden's insurance broker in
New York.
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97 M. App. at 452 (enphasis supplied).

Judge Harrell’'s detailed analysis pointed out that the
undi sputed facts showed 1) the 1949 and 1950 policies were issued
from Comercial Union’s New York office; 2) that the fully executed
policies were delivered to the New York office of Johnson &
Hi ggins, Porter Hayden's insurance broker; 3) that the policy
premuns were paid by Johnson & Higgins to Commercial Union in New
York; and 4) that it was Porter Hayden's broker, Johnson & H ggins,
that delivered the policies to Porter Hayden's president at his
headquarters in Baltinmore. Qur concern in pinpointing the |ocation
of the last relevant act was clear:

I n these circunstances, our inquiry focuses on
whet her the insurance contracts becane bindi ng
upon ELAC s delivery to Johnson & Higgins in
New York or upon Johnson & Higgins's delivery
to Porter Hayden in Mryl and. Det er m nati on
of this issue turns on Johnson & Higgins's
role at the tine it received the policies from
ELAC. Was the broker an agent for the insured
or the insurer?
97 Md. App. at 452-53.

We recogni zed that whether a broker represented the insurer or
the insured is an ad hoc determnation turning on the facts of each
particul ar case. We also recognized that the general rule in
Maryl and and el sewhere is that a broker is the agent of the
i nsur ed. 97 MJ. App. at 453. A broker may, however, in sone

circunstances serve in a dual capacity, as an agent of the insured

in procuring insurance but then as an agent of the insurer in
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| d.

Under

t he uncontested facts of the present case, however, the broker was

excl usively the agent of Porter Hayden:

In the instant case, though, not only was
there evidence that no consensual agency
relationship existed between [Commerci al
Uni on] and Johnson & Higgins, but there was
al so uncontested evidence that Johnson &
Hi ggins served as Porter Hayden's insurance
agent from the 1940's to the 1960's. In a
letter to Johnson & Higgins’s New York office
in 1985, Porter Hayden’s counsel stated that
“Johnson & Higgins served as insurance agent
for [the Porter Hayden predecessor entities]
for the period 1940 through 1964.” In 1991,
Porter Hayden’s corporate designees, M.
Charles W Holtermann and M. Theodore O
Mannel |, testified in depositions that they
had no know edge that was inconsistent with
the statenment in the 1985 |etter that Johnson
& Higgins acted as Porter Hayden s agent from
1940 to 1964. In addition, Howard S. Bush, a
former [Commercial Union] enployee from 1927
to the 1950's, testified that [Comerci al
Uni on] had no contract ual or agency
relationship with Johnson & H ggins during the
period in question.

97 Md. App. at 453-54 (footnote omtted).

| oci

That

bei ng the case, our |egal conclusion was clear

contractus was the | aw of New York:

On the facts of the instant case, then,
we conclude that the insurance policies becanme
bi ndi ng upon their delivery by ELAC to Johnson
& Hggins in New York. By virtue of Johnson &
Hi ggi ns’ s continuous representation of Porter
Hayden over an extended period of years, we
believe that ELAC s nere entrusting of the
delivery of the policies and collection of the
prem uns to Johnson & Higgins did not convert
the broker to the status of agent for ELAC for
these or any purposes. Johnson & Higgins

the | ex
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retained its role as the insured’ s agent, and
Comrercial Union’s delivery to Johnson &
Hi ggins constituted delivery to the insured,
Porter Hayden. Because delivery took place in
New York, each contract is deened to have been
made in New York. Accordingly, New York |aw
governs the substantive law issues in this
case.

97 Md. App. at 455 (enphasis supplied). W held the conclusion of
the trial court to the contrary to have been clearly erroneous.
Accordingly, we reversed the decision of the trial court and held
t hat Commercial Union, under the substantive |aw of New York, was

entitled to sunmary judgnent in its favor.
H. Renvoi in Maryland Before American Motoristsv. ARTRA

Both the trial court and this Court were of the nmutual belief
(we now know it to have been an erroneous belief) that once the
state where the contract was consunmated was identified, the
substantive | aw of that state would control the interpretation of
the contract (the policy).
Judge Harrell noted, however, that although the principal of
I ex loci contractus governed the resolution of the choice-of-I|aw
i ssue then before this Court, that principal was being eroded by a
“nmodern” approach adopted by the Restatenent (Second) of Conflict
of Laws:
We  acknow edge, however, t hat t he
application of the choice-of-1law approach used
by an increasing nunber of states, rather than
lex loci contractus, may have resulted in a
determ nation that Maryland |aw governs this

case. Maryland’s loyalty to Ilex |loc
contractus keeps it anong the majority of
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jurisdictions that continues to follow that
rule. That mgjority, however, is shrinking.
The rule has been criticized as nechanistic
and inflexible. A grow ng nunber of states
have abandoned | ex |oci contractus in favor of

t he nor e fl exible “nost significant
rel ati onship” test of the Second Restatenent
of Conflict of Laws. |In these states, choice-

of -1 aw i ssues are deci ded by determ ni ng which
state has the nost significant contacts with
the parties and the transacti on.

97 M. App. at 455. After outlining several factors that the
Rest at ement suggests as aids to determne the state with the nost
significant contacts, we further noted:

Wth respect to casualty insurance
contracts, the Restatenent sets forth a nore
specific rule:

The validity of a contract of fire,
surety, or casualty insurance and
the rights created thereby are
determined by the local |law of the
state which the parties understood
was to be the principal |ocation of
the insured risk during the term of
the policy, unless with respect to
the particular issue, sonme other
state has a nore significant
relationship : : : to t he
transaction and the parties, in
which even the local law of the
other state will be applied.

Rest at enent § 193.
97 M. App. at 456 (enphasis supplied).
We concl uded that because the Restatenent had not been adopted
in Maryl and, the unabated principle of lex loci contractus stil
governed and dictated the application of New York substantive | aw

to the case. In dicta, however, we acknow edged:
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[I1]f Maryland were to adopt the approach
advocated in 8 193 Maryl and | aw woul d govern
in the instant case Dbecause the five
plaintiffs in the underlying |awsuits all eged
exposure to asbestos while they worked at
Bet hl ehem Steel Plant 1in Sparrows Point,
Maryl and, apparently one of the insured
| ocati ons under the CGL policy.

97 Md. App. at 457

Judge Harrell then turned out to be a very

soot hsayer:

per ci pi ent

The Court of Appeals may very well view

the instant case as presenting an appropriate
opportunity to reconsi der Maryland’ s adherence
to the place-of-contracting rule and adopt the
Second Restatenment’s flexible approach. And
the Court may determne that under such an
approach Maryland |aw should govern this
i nsurance coverage dispute. Until that tine,
however, we are bound to follow the law as it
currently exists; changing the law in Mryl and
is the province of the Court of Appeals and
the General Assenbly. Lex loci contractus is
old but not yet outdated, and remains the
controlling lawin this state.

97 Mi. App. at 457-58.

l. Renvoi in Maryland Since American Motoristsv. ARTRA

Al t hough this case did not turn out to be the vehicle for

reconsidering Maryland' s traditional adherence to the pr

| ex | oci

Uni on V.

the Court of Appeals decision in Porter Hayden v.

339 M.

contractus, a case that intervened between our

i nci pl e of

Commer ci al

Porter Hayden, 97 M. App. 442, 630 A 2d 261 (1993) and

reconsi der ati on.

Comrer ci al Uni on,

150, 661 A.2d 691 (1995) did serve as a vehicle for such
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In an unusual tinme configuration, the two-stage appellate
process in that “vehicle” case conpletely “nested” wthin the two-
stage appell ate process of the present case. Judge Bl oomi s opinion
for this Court in ARTRA v. Anerican Mtorists, 100 Ml. App. 728,
642 A.2d 896 (1994), followed by a full year Judge Harrell’s
opinion in Comercial Union v. Porter Hayden. Qur ARTRA relied in
maj or neasure on Judge Harrell’s opinion as authority for the
proposition that Maryland’s version of I|ex |loci contractus
commtted Maryland to applying the substantive contract and tort
| aw of the foreign jurisdiction wherein the contract was finalized
but stopped short of |ooking to and then applying the choice-of -l aw
rules of that foreign jurisdiction. Maryland, in short, did not--
at that tinme--apply principles of renvoi.

Before the Court of Appeals handed down its decision in the
present case, however, it had already, a nonth earlier, filed its
decision in Amrerican Mtorists v. ARTRA, 338 M. 560, 659 A 2d 1295
(1995), reversing our ARTRA decision and dramatically changing the
Maryl and |aw with respect to renvoi. The supervening |aw on the
subj ect of choice of |aw pronul gated by Anerican Mtorists v. ARTRA
not only required the reversal of our ARTRA decision but would al so
have required the reversal of our decision in Commercial Union v.
Porter Hayden, had that decision not been vacated because the

appeal was froma non-final judgnent. |Indeed, in Porter Hayden v.
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Commercial Union, the Court of Appeals sent us a very strong signal
in that regard:

Shoul d additional disputes with respect
to choice of law arise in the circuit court,
we draw the attention of the parties to this
Court’s recent decision in American Mtorists
| nsurance Co. v. ARTRA Goup, Inc., 338 M.
560, 659 A 2d 1295 (1995).

339 Md. at 165 n.12.

As the Court of Appeals in American Mtorists v. ARTRA
prepared to reconsider the Miryland position on renvoi, it
sumari zed the approach to the subject that this Court had taken in
our ARTRA deci sion:

The Court of Special Appeals held that the
doctrine of renvoi was not accepted in
Mar yl and, nor had Mar yl and accept ed
Restatenment 8 193's significant relationship
anal ysis. The Court of Special Appeals held
that Maryland followed the doctrine of |ex
| oci contractus and that the Maryland court
should therefore ook to the substantive |aw
of Illinois, but not to Illinois s choice-of-
| aw rul es.

338 Ml. at 567 (citation omtted; enphasis in original).

Judge Chasanow thoroughly reviewed the history, t he
phi | osophy, and the relative pro's and con’s of the renvoi
doctrine. He gave a nutshell description of its operation:

The doctrine of renvoi is basically that, when
the forum court’s choice-of-law rules would
apply the substantive law of a foreign
jurisdiction to the case before the forum
court, the forum court may apply the whole
body of the foreign jurisdiction’s substantive
law including the foreign jurisdiction s
choi ce-of -1 aw rul es.



338 Md. at 574.
In a case such as the one before us, if the forum state
(Maryland) were 1) to look to the Iaw, including the choice of |aw
rules, of a foreign jurisdiction (New York) and 2) then to
determ ne that New York, applying its choice of law rules, would
refer the case back to Maryland, that is known, in the context of
renvoi law, as a rem ssion
If, in applying renvoi principles, the foreign
jurisdictions conflict of law rules would
apply the forums law, this reference back of
the forum to its own laws is <called a
rem ssion

338 Md. at 574.

The Court of Appeals then expressly changed the WMaryl and
choice of law rules by adopting what it referred to as a “limted”
version of renvoi:

[We adopt a limted application of renvoi

which permits us to apply Maryl and | aw where

the application of Ilex |oci contractus

indicates that the foreign jurisdiction would

apply Maryland law to the substantive issues

of the controversy.
339 Md. at 573. The use of the nodifying adjective “limted” may
be taken with a grain of salt. It neans nerely that Maryland w ||
avoi d the absurd but hypothetically possible “Al phonse and Gaston”
scenario wherein tw equally deferential jurisdictions Kkeep

referring a case back and forth ad infinitum Judge Chasanow

expl ai ned:
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It has been suggested that renvoi could have
t he danger of creating an endless cycle. 1In
t he instant case, Maryland choice-of -l aw rul es
apply the doctrine of lex loci contractus and,

pursuant thereto, apply Illinois |aw I n
applying Illinois law, we also adopt Illinois
choi ce of law, which would apply Maryl and | aw,
which applies Illinois law, and back and

forth. What breaks the endless cycle? As
shall be seen, we adopt a limted form of
renvoi in the instant case that does not have
t he endl ess cycl e.

338 Ml. at 574.

| ndeed, instead of commtting Maryland to sone mnority
position on renvoi, the “limted” application is the approach taken
by nost states that follow renvoi principles:

[I]t is suggested that the forum accept the

reference to its owm law, refer no further,

and apply its own law. This is the practice

of nost jurisdictions that do enpl oy renvoi.
338 Md. at 575.

Maryl and basically continues to adhere to the doctrine of |ex
| oci contractus. Wien the choice of law rules of that contracting
state, to wit, that part of the lex loci contractus, would itself
apply Maryland | aw, we accept that rem ssion:

Under this exception, Mryland courts should
apply Maryland substantive law to contracts
entered into in foreign states’ jurisdictions

in spite of the doctrine of Ilex |loc
contractus when:

1) Maryl and has the nost significant

rel ati onshi p, or, at | east, a
substanti al relationship W th
respect to the contract issue

present ed; and
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2) The state where the contract was

entered into would not apply its own

substantive |aw, but instead would
apply Mryland substantive law to

the issue before the court.

338 Md. at 579.
Judge Chasanow expl ai ned why such a position makes em nently
good sense:
Where . . . the place of contracting applies
Maryl and [ aw, then sinplicity, predictability,
and uniformty would be better achieved if
Maryl and courts followed the conflict of |aw
rule of the place of contracting and apply
Maryl and | aw.

The limted renvoi exception which we
adopt today wll allow Maryland courts to
avoid the irony of applying the law of a
foreign jurisdiction when that jurisdiction’s
conflict of law rules would apply Maryl and
| aw.

338 Md. at 579.
J. New York’s Choice of Law

Applying New York’s choice of law rules, it is clear to us
that New York would consider Maryland to have had “the nost
significant relationship” to the liability policies in question and
to be, noreover, the “principal |ocation of the insured risk.” As
a state that basically subscribes to the Second Restatenent of
Conflict of Laws, including 88 188 and 193, New York woul d apply
the I aw of Maryl and.

In a decision that actually anticipated the position

ultimately taken by the Court of Appeals in Anerican Mttorists v.
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ARTRA, Judge J. Frederick Mdtz, in Travelers Indem Co. v. Alied
Signal, Inc., 718 F. Supp. 1252, 1253-54 (1989), applied what he
believed to be Maryl and choice-of-laws rules and ultinmately applied
Maryl and | aw, notw t hstandi ng that the places where the contracts
had been nmade bi nding were New York and New Jersey:

Maryland generally follows the Ilex |oci

contractus rule under which a contract is

construed according to the laws of the state

“where the last act is performed which nakes

an agreenent a binding contract.” Under that

rule, New York or New Jersey |law would be
controlling.

[I]t is appropriate for a Maryland court to
look to the law of the state whose law is
applicable wunder the Ilex loci contractus
doctrine to determne if that state would
refer back to Maryland | aw for deci sion on the
substantive i ssues presented.

The conflicts |aws both of New York and
of New Jersey would result in the application
of the law of Maryland as the state having the
nost substantial interest in the outcone of
the litigation.

(Enphases supplied; citations and footnote omtted). See al so
Steinbach v. Aetna Cas. & Sur. Co., 81 A D 2d 382, 440 N Y.S. 2d 637
(1981) (New York applies laws of principal |location of insured risk
and state nost intimately concerned with litigation s outcone);
Puro International of New Jersey Corp. v. California Union Ins.

Co., 672 F.Supp. 129 (S.D.N.Y. 1987).
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In Zurich Ins. Co. v. Shearson Lehman Hutton, |nc.,

309, 642 N. E 2d 1065 (1994), the Court of Appeals of

articul ated New York’s choice-of-1aw principles:

Hi storically, courts faced with a choice
of law question in contract cases applied the
| aw of the State where the contract was nade
or was to be perforned (see Restatenent of
Conflict of Laws 8§ 370). However, as the
flaws in nechani cal application of these rigid
rules becane apparent, our Court devel oped
nmore flexible approaches to choice of |[|aw
guestions. In Auten v. Auten, 308 N. Y. 155,
124 N E. 2d 99, we inaugurated the use of
“center of gravity” or “grouping of contacts”
as the appropriate analytical approach to
choi ce of |aw questions in contract cases.

The purpose of grouping contacts is to
establish whi ch State has “the nost
significant relationship to the transaction
and the parties” (see Restatenent [Second] of
Conflict of Laws § 188[1]). The Second
Restatenent, in addition to the traditionally
determ native choice of law fact or of the
place of contracting, offers four other
factors to be considered in establishing this
“nost significant relationship” the places of
negoti ation and performance; the |ocation of
the subject matter; and the domcile or place
of business of the contracting parties.

84 N.Y.2d

New Yor k

642 N. E. 2d at 1068 (enphasis supplied). The Court in Zurich went

further

in citing

Conflicts to such choice of |aw questions:

Beyond t hese general contract principles,
however, t he Second Rest at ement al so
separately addresses that special subset of
contracts that involves insurance, and takes
the position that where liability insurance
contracts are concerned, the applicable lawis
“the local law of the state which the parties
under stood was to be the principal |ocation of

its approval of the Restatenment (Second) of
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the insured risk * * * unless with respect to
the particular issue, sone other state has a
nore significant relationship wunder the
principles stated in 8 6 to the transaction
and the parties” (see Restatenent [Second] of
Conflict of Laws § 193).

ld. at 1069 (Footnote omtted; enphasis supplied). See also
Regi onal Inport & Export Trucking Co. v. North River Ins. Co., 539
N. Y. Supp. 940, 941 (1989).

In a frantic effort to discount the precedential inpact of the
Zurich v. Shearson Lehman case, Commercial Union points out that
the New York Court of Appeals ultimately applied New York |aw
notw t hstanding the Second Restatenent of Conflict of Laws. |t
did, to be sure, but only because of the strong public policy
forbidding insurers to indemify for purely punitive damages. The
gui del i nes announced in the Second Restatenment ordinarily control
New York’s choice of law but those ordinary guidelines my be
“trunped” by public policy considerations:

The question is whether New York’s public

policy precluding indemification for punitive

damages should prevail over the public

policies of the judgnent States, which all ow

i ndemmi fi cati on.
642 N E 2d at 1066. Absent the “trunpi ng” consideration, New York
foll ows the Second Restatenent.

| ndeed, in the case of In re Payroll Express Corp. v. Aetna
Cas. & Sur. Co., 921 F.2d 1121, 1125 (1996), the United States

District Court for the Southern D strict of New York sumrmari zed New

York’s choice of law rules wth respect to insurance agreenents.
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It referred specifically to the Zurich v. Shearson Lehman case as
authority for New York’s commtnent to 8 193 of the Restatenent
Second and to the focus on “the principal |ocation of the insured
risk”:
New York’s choice of |aw rule governing

i nsurance agreenents is to apply “‘the |oca

| aw of the state which the parties understood

was to be the principal location of the

insured risk . . . unless with respect to the

particul ar issue, sone other state has a nore

significant relationship under the principles

stated in 8 6 to the transaction and the

parties.”” Zurich Ins. Co. v. Shearson Lehman

Hutton, Inc. (quoting Restatenent (Second) of

Conflict of Laws § 193 (1971).
(Gtation and footnotes omtted). In an effort to deflect the
significance of 8 193 and “the principal |ocation of the insured
ri sk,” Commercial Union asserts that that consideration has no
pertinence where the liability policy covers risks in multiple
jurisdictions. W do not agree. We subscribe to the position
stated by Judge Harrell in Commercial Union v. Porter Hayden, 97

Mi. App. 442, 456, 630 A 2d 261 (1993):

Sone insurance policies, like the CGE policy
in the instant case, cover risks located in
several states. In these multiple-risk

situations, the authorities adopting the
Rest at enent approach have treated such
policies, with respect to the risks in a
particular state, as if a separate policy had
been issued to cover only the risks in that
state.

Maryland is indisputably the jurisdiction with the nost

significant relationship to the insurance coverage in isSsue.
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Porter Hayden, in the manifestation of one of its predecessors, is
a Maryland corporation that has conducted business in Mryl and
continuously since 1924, The Commercial Union underwiter who
issued the first policy to Porter Hayden in 1934 testified that
Porter Hayden’s operations at that tinme were centered in and around
Maryland. It is also undisputed that Maryland is “the principa
| ocation of the insured risk.” The majority of the lawsuits
agai nst Porter Hayden have been filed in Maryland by plaintiffs who
are Maryland residents who allege injury in Maryland. The five
claims directly involved as the subject of the present |awsuit
al | eged asbest os exposure by persons working at the Bethl ehem St eel
Plant in Sparrows Point. | ndeed, we anticipated this very
conclusion in Comrercial Union v. Porter Hayden, 97 M. App. at
457:

[I1]f Maryland were to adopt the approach

advocated in 8 193 Maryl and | aw woul d govern

in the instant case Dbecause the five

plaintiffs in the underlying |awsuits all eged

exposure to asbestos while they worked at the

Bet hl ehem Steel Plant 1in Sparrows Point,

Maryl and, apparently one of the insured

| ocati ons under the CG. policy.

Commerci al Union contends that because the alleged breach of
contract is based upon “late notice,” it engages the gears of a
strong New York public policy in that regard:

That “late notice” is the issue as to
which the putative conflict of laws in this
case arises even further enhances the weight a

New York court would accord the place of
contracting factor, given New York’s strong
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and often-articulated policy of enforcing the

right of insurers to require strict adherence

by insureds to policy-inposed conditions.
(Footnote omtted). It ignores the case of Regional Inport &
Export v. North Rver, 539 N Y.S 2d 940 (1989). |In that case, the
Appel late Division held that New Jersey |aw rather than New York
| aw applied to the dispute, notw thstanding that the all eged breach
of contract was one charging a two-year delay in the giving of
notice. That was not deened to be a sufficient consideration to
keep the case in New YorKk.

Comrercial Union grasps at one final straw It points to

“Condition 19" in the policies, which provides:

Ternms of Policy Confornmed to Statute. Terns

of this policy which are in conflict with the

statutes of the state wherein this policy is

i ssued are hereby anended to conform to such
st at ut es.

Commercial Union boldly asserts that that provision stands for the
proposition that Commercial Union and Porter Hayden contractually
agreed to adopt New York |aw as controlling. W are dunbfounded
t hat anyone could read that conclusion into that provision. It is
clearly nothing nore than a standard “conformty clause” intended
sinply to ensure that the policy will not be rendered invalid by
failing to conply wwth the laws of the state in which it is issued.
A qui ck reading of the several cases cited by Commercial Union to
support its assertion that Condition 19 is a choice-of-law cl ause

reveals that they are neither factually nor legally apposite.
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I ndeed, this Court has al ready concluded in Comrercial Union
v. Porter Hayden that the parties did not enter into a contractual
choi ce of |aw provision. In distinguishing 8 187 of the Second
Restatenment from 88 188 and 193, Judge Harrell stated:

But the situation for which 8 187 is intended-
-where the parties have selected a particul ar
state’s law to govern their rights and duties
under the <contract--is not the situation
present in the case sub judice. In_ the
absence  of a contractual choi ce-of - | aw
provision, as is the case here, 8§ 188 (or 8
193 when a fire, surety, or casualty insurance
contract is involved) would be the applicable
rule in a jurisdiction that has adopted the
Rest at enent .

97 Md. App. at 457 (Enphasis supplied). W continue to subscribe
to that position

It is ironic that Commrercial Union argues that both it and
Porter Hayden (or their predecessors) intended for New York law to
control any policy interpretation. New York law includes, of
course, New York’'s choice-of-law rules. Even if Maryland had not
been involved in this litigation and even had New York been the
forum state ab initio, New York, applying 88 188 and 193 of the
Second Restatement of Conflict of Laws, would have applied the
i nsurance contract |aw of Maryl and.

Accordingly, we hold that the trial court 1) was not in error
in denying Commercial Union’s Motion for Sunmary Judgnent based on

the Statute of Limtations and 2) was not in error in granting
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Porter Hayden’s Mdtion for Summary Judgnent notw thstanding the

def ense based on limtations.

The Nature of the Coverage

Comrerci al Union contends that Judge Caplan initially, and
t hen Judge Angeletti in adopting Judge Caplan’s rulings as his own,
erred in determining that Porter Hayden enjoyed coverage for the
asbestos-rel ated cl ai ns because the policies only provided coverage
for third party bodily injury liability occurring during Porter
Hayden' s oper ati ons, i.e, "prem ses-operations” cover age.
Comrerci al Union argues that the asbestos-related clains agai nst
Porter Hayden are all, in essence, products liability clains
because they deal with the hazards posed by a product, and thus,
would only be covered if "products hazard" coverage had been
purchased, which Porter Hayden concedes had not been purchased.

Comrerci al Union, however, is putting the cart before the
horse. It is anticipating the ultimte issue of an actual duty to
indemmify rather than focusing on the nore internediate and
tentative issue of a potential duty to indemmify. Only the
ultimate trial on the nmerits of the individual clains of asbestos-
related injury can determne whether the injury occurred as a
result of a nere exposure to hazardous products or as a nore direct
result of Porter Hayden'’s installation operation while it still had

control of a particular premses. The imediate issue of a duty to
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defend hinges only on the possibility or potentiality of that
|atter situation.

The pivotal question is whether the asbestos-related clains

presented the potentiality of being covered by the "prem ses-

operations" policies. The Court of Appeals has succinctly set
forth the proper focus:

Qur cases hold that the obligation of an
insurer to defend its insured under the
provisions of a contract of insurance is
determined by the allegations in the tort
action. Thus, if the plaintiff in the tort
suit alleges a claim covered by the policy,
the insurer has a duty to defend. Even if a
tort plaintiff does not allege facts which
clearly bring the claim within the policy
coverage, the insurer still nust defend if
there is a potentiality that the claim could
be covered by the policy.

Mtchell v. Mryland Casualty, 324 M. 44, 62 n.4, 595 A 2d 469
(1991) (enphasis in original). The duty to defend exists "even
t hough '"the claim asserted against the insured cannot possibly

succeed because either in law or in fact there is no basis for a

plaintiff's judgnment.'" Brohawn v. TransAnerica Ins. Co., 276 M.
396, 408-09, 347 A 2d 842 (1975). | ndeed, "[u]nder the
potentiality rule, the insurer will be obligated to defend nore
cases than it wll be required to indemify because the nere
possibility that the insurer will have to indemify triggers the
duty to defend."” Litz v. State Farm Fire & Casualty Co.,

M. , No. 36, Sept. Term 1996 (filed 6/27/97).
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Brohawn and its progeny nmake clear that any
potentiality of coverage, no matter how
slight, gives rise to a duty to defend. The
potentiality rule, in this regard, is perhaps
better |abeled the "possibility rule,” and
courts have characterized it as such. The
defense obligation extends even to those
clains filed in bad faith for the sol e purpose
of raising a potentiality of coverage.

Litz, slip op. at 7 (quoting Andrew Janquitto, Insurer's Duty to
Defend in Maryland, 18 U Balt. L. Rev. 13-14 (1988)(footnote
omtted)). Qur focus is not on whether Commercial Union wll
ultimately have to indemify Porter Hayden but rather on whether it

appears at this tine that there is even a potential or a

possibility that it will have to do so.

To determ ne whether such a potential for coverage exists, the
all egations nmade in the plaintiff's conplaint nust be exam ned.
Litz, slip op. at 7; Brohawn, 276 Ml. at 407. On exam nation of
the asbestos-related clains that have been filed in this case
there is no question that the potential exists that Commrercial
Uni on m ght have to indemify. The "Schedul e of Qperations,” which
was appended to the policies, classified Porter Hayden's operations
for the purpose of the "prem ses-operations" policies, as "Asbestos
| nsul ati on” and "lnsulation Wrk." The five asbestos-rel ated
lawsuits that are the subject of this dispute assert clains
prem sed upon strict liability, breach of warranty, negligence,
fraud, civil conspiracy, market share liability, loss of

consortium and wongful death. Al of those individual |awsuits
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are nmerely "short-form conpl aints" that adopt and incorporate by
reference pertinent paragraphs contained in a single Master
Conpl ai nt .
In the Master Conplaint, the followng "general" allegations,
anong ot hers, were nade:

4. Over the course of years, Plaintiff was enpl oyed at
vari ous shipyards in and around Maryland, . . . and was
required to work with and around asbestos products
wher eby he was exposed to and did inhale and/or ingest
asbestos fiber and dust released from Defendant's
asbestos products and activities.

5. Def endants, and each of themas |isted above, at al
tinmes rel evant and pertinent hereto were engaged in the
business of mning and/or mlling and/or manufacturing
and/ or fabricating and/or supplying and/or selling and/or
installing and/or renoving asbestos and asbestos-
contai ning products (hereafter "asbestos products").

7. Def endants sold, supplied, delivered, designed,
manuf act ur ed, i nstalled, renoved, or ot herw se
transferred or disturbed asbestos products that emtted
asbestos fiber and dust.

8. During the pertinent periods, the Plaintiff was
exposed to and did inhale and/or ingest asbestos fibers
and dust of, and/or released by, the Defendants.
(Enphases supplied).
As to negligence, which is Count Two of the Master Conpl aint,
the follow ng allegations, anong others, were nade:
28. Defendants knew, or in the exercise of reasonable
care shoul d have known, that their asbestos products and
activities posed a serious threat to |ife and health.

29. Defendants knew, or in the exercise of reasonable
care shoul d have known, that person enployed as was the
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Plaintiff would be required to and would, in fact, cone
into contact with and work in close proximty to
Def endants' asbestos products or the asbestos dust and
fiber emtted by their activities.

30. Al though Defendant knew or should have known t hat
i ndi viduals such as the Plaintiff were being exposed to
their inherently hazardous asbestos products and the
asbestos dust caused by their activities, the Defendants,
and each of them wllfully, wantonly, and with gross
disregard for the safety of Plaintiff negligently,
reckl essly, and carelessly omtted and failed to:

(a) Warn, or adequately warn, the Plaintiff
of the hazards inherent in working wth or
around and inhaling dust from Defendants’
asbest os products, or released by Defendants’
activities;

(b) Warn, or adequately warn, the Plaintiff
that protective equi pnent shoul d be used when
working with or around Defendant's asbestos
products, or nearby Defendants' activities;

(c) Place warnings, or sufficient warnings,
on the containers of the asbestos products or
near the areas of their activities and to
advi se the bystanders and handlers thereof
regardi ng the dangers of exposure of asbestos
fiber or dust.

(d) Wwarn, or adequately warn, the Plaintiff
of the greatly increased hazard posed by the
use of cigarettes by one who is, or has been
exposed to asbestos dust or fiber.

31. Defendants, in wanton and reckless disregard for
human life and health, were negligent, and grossly
negligent, in the developnent, design, installation,
renoval , manufacture, marketing, testing, and handling of
t hese asbestos products in ways which include, but are
not limted to, their failure to:

(a) Take reasonabl e precautions or exercise
reasonabl e care to publish, adopt, follow and
communi cate safety plans and safe nethods of
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handling, installing and renoving asbestos
product s;

(b) Package and <contain said asbestos
products in a manner to |lessen or elimnate
the inhalation of asbestos fiber by those
installing or renoving, or those in proximty
to those installing or renoving, asbestos
product s.

(c) Design, develop, and distribute asbestos-
free substitutes for their asbestos products
and to discontinue asbestos product production
al t oget her;

(d) Test to determine the effects on those
i ndi viduals who were exposed to dust emtted
during installation and/ or r emoval of
Def endants' asbest os products;

(e) Acknow edge and make reasonabl e responses
to the literature that has been available
since the 1920's regarding the hazards of
i nhaling and/or ingesting asbestos dust or
fiber.

32. As a proximate result of the Defendants' negligence,

reckl essness, and gross indifference to life, Plaintiff

i nhal ed and/ or ingested asbestos fibers and dust fromthe

asbestos products and activities of Defendants and

t hereby contracted asbestos di sease.
(Enphases suppli ed).

From t hose sel ected portions of the Master Conplaint, it is
evident that Porter Hayden could be held liable for the manner in

which it conducted its operations in installing the asbestos-

containing products. In that light, it is not solely covered by
the "Products Hazard" insurance it declined to purchase. The
"Products Hazard" insurance covers clains and liabilities relating

to:
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(1) the handling or use of, the existence of
any condition in or a warranty of goods or
products nmanuf actured, sol d, handl ed or
distributed by the naned insured . . . if the
acci dent occurs after the insured has
reli nqui shed possession thereof to others and
away from prem ses owned, rented or controlled
by the insured . . .; (2) operations, if the
accident occurs after such operations have
been conpleted or abandoned at the place of
occurrence thereof. "

(Enphasi s supplied).

The "Products Hazard" insurance is concerned wth injury
occurring after possession of the goods or the product has been
relinqui shed or the operation has been conpl eted or abandoned. The
nature of some of the allegations in the Master Conpl aint, however,
concern exposure and injury occurring during the operation, such as
the em ssion of asbestos dust during the installation process.

We affirmthe ruling of Judge Angeletti that, as a matter of
law, there is a potentiality that the asbestos-related clains are
covered and that there is, therefore, a duty on Commercial Union to
defend and, depending on the ultimate findings on the nerits,

potentially to i ndemify.

The Post-Verdict | ssues

Follow ng the jury’s rendition of its verdict on January 17,
1996, several post-verdict issues arose. The jury had determ ned
1) that the nine “mssing policies” existed and 2) that the content
of the ®“mssing policies,” witten on standard conprehensive

l[tability policy forns, was substantially the sanme as that of the
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two extant policies. The first two post-verdict issues required a

| egal interpretation of the undisputed terns of the policies.

The Policy Limits:
The Meaning of “Per Accident” or “Per Occurrence”

None of the policies (neither the two extant policies nor the
nine mssing policies nor the 60-day “stub” policy) contained any
aggregate upper limt on the total coverage of the entire policy.
They all, however, contained sub-provisions establishing maxi nrum
coverage limts on 1) a “per person” basis and 2) on a *“per
accident” or later a “per occurrence” basis.

The common denom nator question involved in this contention,
coincidentally, is not concerned with the changeover in phraseol ogy
from®“per accident” to “per occurrence” that apparently took place
in 1948. That distinction should not be permtted to distract us.
As a technical matter, the seven mssing policies covering the
period of Novenber 25, 1941 through Novenber 24, 1948 contained the
“per accident” |anguage. The first four had a “$10,000 per
accident” limt and the next three had a “$100, 000 per accident”
l[imt. Although the printed policy forns apparently continued to
contain the phraseology “per accident” even after 1948
endorsenents to the two extant policies, covering the periods 1948-
49 and 1949-50, substituted the term “occurrence” for the term
“accident.” This Jlinguistic calibration was apparently an
i ndustry-w de phenonenon. The jury found, noreover, that the | ast

two m ssing policies (1950-51 and 1951-52 plus the “stub” policy)
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also contained endorsenments substituting “occurrence” for
“accident.” After Novenmber 25, 1950, the policies contained
coverage limts of “$300,000 per occurrence.”

The issue before us is whether 1) each clainmant who was
i njured by exposure to asbestos constituted a separate “occurrence”
(or *“accident”) or 2) Porter Hayden’s “decision” to instal
asbestos-containing insulation during a policy period was itself a
single “occurrence” (or “accident”), regardl ess of how nmany persons
may have been injured as a result of that single “occurrence.” The
|atter interpretation could well have the practical effect of
establ i shing an aggregate coverage |limt for an entire policy.

On January 29, twelve days after the jury verdict, Porter
Hayden noved for partial summary judgnent declaring that each
claimant who all eged injurious exposure to asbestos as a result of
Porter Hayden’s operations constituted a separate “occurrence” (or,
earlier, a separate “accident”) for purposes of determ ning the
coverage limts of a policy. According to Porter Hayden's notion,
the notion was triggered by a conversation with Commercial Union's
counsel revealing Commercial Union’s intention to argue that there
was but one “occurrence” or “accident” in each policy period and
that that single nonolithic ®“incident” was Porter Hayden's
“decision” to install the asbestos-containing insulation nmaterials.
Comercial Union, to be sure, denied that any such conversation
ever took place. The issue itself, however, is a very legitimte

one regardl ess of what caused it to arise at the nonent it did.
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Judge Angeletti’s final Amended Order Ganting Plaintiff
Porter Hayden Conpany’'s Mtion for Entry of Final Judgnent, issued
on May 13, 1996, included the follow ng sub-decl aration:

The “per accident” or “per occurrence”
l[imts of liability provided by each third
party liability policy issued by Defendant to
the Plaintiff, as reflected in Porter Hayden’s
existing policies and in the special verdict
of the jury, at a mninum apply separately to
each claimant who alleges injurious exposure
to Porter Hayden’'s operations during an
appl i cabl e policy year.

Commercial Union contends that that interpretation is
erroneous. Initially, it is clear that the construction of the
terms of a policy is a function of the trial judge as a matter of
law. Sullins v. Allstate Ins. Co., 340 Ml. 503, 508, 667 A .2d 617
(1995); Chantel Assoc. v. M. Vernon Fire Ins. Co., 338 Mi. 131,
142, 656 A . 2d 779 (1995). It is, noreover, clear that if the

meani ng of a policy termis anbiguous and no extrinsic or paro

evidence is introduced, the anbiguity wll “be construed agai nst
the drafter of the instrunent.” Sullins v. Allstate, 340 Ml. at
508- 09.

There is an absolute dearth of appellate case |aw dealing with
the neaning of *“occurrence” or “accident” in the context of
establishing policy limts in asbestos personal injury litigation.

There is, however, a nisi prius decision of significantly

persuasive authority. In one of the nobst inportant asbestos-

rel ated i nsurance coverage cases yet decided, Judge Ira Brown of
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the San Francisco Superior Court ruled that each individual claim
for asbestos-related injuries constituted a separate “occurrence”
for which policy limts are applicable. Asbest os | nsurance
Cover age Cases, Judicial Council Coordination Proceeding No. 1072,
St atenent of Decision Concerning Phase |V Issues (San Fran. Sup.
Ct. January 24, 1990), at 9-16. Although the decision of Judge
Brown was affirned in part under the nane Arnstrong World I ndus. v.
Aetna Cas. & Sur. Co., 35 Cal. App. 4'" 192 (1t Dist. 1993), that
part of Judge Brown’'s decision dealing with the neaning of
“occurrence” was not the subject of the appeal.

We find the reasoning of Judge Brown, at p. 16 of his opinion,
to be highly persuasive:

The common thread running through the
California cases is that an *“occurrence” or
“accident” is associated wth the tinme of
injury. This leads to the conclusion that the
“cause” of injury which determ nes the nunber
of occurrences undoubtedly refers to the
imediate rather than the renote cause of
injury. As the court stated in Maples, supra,
83 Cal. App. 3d at pp. 647-648, in reference
to both California and out-of-state cases on
the timng of “occurrences” or “accidents”:

[ T]his seem ngly unbroken |ine of
authority find[s] that the term
“accident” unanbi guously refers to
the event causing damage, not the
earlier event creating the potenti al
for future injury.

The event causing damage in the asbestos-
related bodily injury cases is exposure to
asbestos fibers (See Phase Il Decision at pp.
29-30). Since each individual claimnt has a
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uni que work history, each claimant’s exposure
must be viewed as a separate occurrence.

W hold that the interpretation by Judge Angeletti of the
phrases “per occurrence” and “per accident” as they bear on policy

limts was not in error.

A False Distinction:
“Occupational Disease” Versus*“Bodily Injury”

Following the jury verdicts of January 17, 1996, Comrerci al
Union on January 29 noved, on the basis of those verdicts, for
partial summary judgnent with respect to the seven “m ssing”’
policies covering the tine period of Novenber 25, 1941 through
November 24, 1948. The jury had found that those seven policies
had used the phrase “per accident” in establishing coverage limts,
whereas all subsequent policies had, by way of endorsenents,
substituted the phrase “per occurrence” for the phrase “per
accident.” Commercial Union noved for partial summary judgnment
wWth respect to those seven policies on the ground that “the
under | yi ng asbestos-rel ated clains were not caused by ‘accident’ as
required by” the seven policies in question. Comrerci al Uni on
contends that in granting a final judgnent in favor of Porter
Hayden with respect to all policies, Judge Angeletti sub silentio
denied its notion of January 29 and did so erroneously.

Al t hough nonentarily perplexing, Commercial Union s position
is wthout ultimate nerit. It cites a nunber of Maryl and opini ons,

to be sure, that have described asbestos-related ailnents as
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“occupational diseases.” It cites a nunber of Maryland cases, al so
to be sure, that have treated “occupati onal diseases,” on the one
hand, and “personal bodily injuries caused by accident,” on the
ot her hand, as nutually exclusive categories. It concludes
therefromthat liability policies that cover only “accidents” do
not cover “occupational diseases” as a category, even if the
occupati onal di seases were caused by exposure to asbestos.

The body of case law cited is substantial: Davis v. Dyncorp.
336 M. 226, 647 A . 2d 446 (1994); Lettering Unlimted v. CGuy, 321
Md. 305, 582 A 2d 996 (1990); Montgonery County v. MDonald, 317
Ml. 466, 564 A 2d 797 (1989); Lowery v. MCorm ck Asbestos Co., 300
Ml. 28, 475 A 2d 1168 (1984); Lovellette v. Mayor and Cty Counci
of Baltinore, 297 M. 271, 465 A 2d 1141 (1983); Shifflett v.
Powhattan M ning Co., 293 Ml. 198, 442 A 2d 980 (1982); Foble v.
Knefely, 176 M. 474, 6 A 2d 48 (1939); Qunter v. Sharp and Dohne,
159 Md. 438, 151 A 134 (1930); Victory Sparkler & Speciality Co.
v. Francks, 147 M. 368, 128 A 635 (1925).

Every one of those cases, however, is taken from the very
special and statutory world of Wirkers’ Conpensation law. It is a
body of law that is not concerned with fault or liability coverage
based on fault; it is concerned with whether certain forns of
disability were job-related. Al though job-related injury and job-
rel ated disease are slowy evolving toward a single conpensable

phenonenon, their respective histories have been w dely divergent.
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That di vergence has produced a nunber of |inguistic anomalies that
are peculiar to Wrkers’ Conpensation | aw.

When provision for workers injured on the job was first nade
part of the statutory law of Maryland by Ch. 800 of the Acts of
1914, the initial purpose was to cover highly visible and dramatic
accidents. The new |law dealt with situations in which cause-and-
effect was an indivisible and instant phenonenon--a finger or an
arm chopped off or mangled by a piece of industrial nachinery.
What we now think of as the Wrkers’ Conpensation Comm ssion was
initially the State Industrial Accident Conmm ssion. In those
sinple beginnings, easily established accidental injuries were
conpensabl e. Conpensation for nore subtle and less visible
occupati onal diseases had to await a nore sophisticated tinme. That
time canme when the General Assenbly, by Ch. 465 of the Acts of
1939, enacted the Occupational Di sease Amendnent to the Wrkers
Conpensation Act. The category of conpensable occupational
di seases initially was limted to a special schedule of specially
enunerated di seases. In 1951, it was broadened to include any case
of “an enployee’s becomng actually incapacitated, ei t her
tenporarily or permanently, partially or totally, because of [a]
di sease contracted as the result of and in the course of
enpl oynment.” See generally J. N cholas Shriver, Jr., The Mryl and

Cccupational Disease Law, 4 M. L. Rev. 133 (1940).
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Even after W rkers’ Conpensation |aw expanded to include
occupational di seases, however, it treated the cases of accidental
bodily injury and occupational disease in very different fashions.
I n Montgonery County v. MDonal d, 317 Mi. 466, 564 A 2d 797 (1989),
Judge Rodowsky points out how the two conpensabl e phenonena have 1)
different triggering events for the statute of limtations, 2)
different tines within which the enpl oyee nust nmake a report to the
enpl oyer, 3) different tines within which the enployer nust file a
report wth the Comm ssion, and 4) reached different results on the
gquestion of whether the failure of an enployer to file a report
will toll the statute of limtations.

In Lovellette v. Mayor and Gty Council of Baltinore, 297 M.
271, 465 A 2d 1141 (1983), the Court of Appeals had to deal with a
situation in which a firefighter suffered a heart attack as the
direct result of immedi ate sudden strenuous activity. The Mdi cal
Board considered the heart attack to have been ®“accidental in
nature.” |If the disability had been categorized as resulting from
an accidental injury, the firefighter would have received a | esser
amount of conpensati on. If, on the other hand, it were
characterized as an occupational disease, he would have qualified
for “conpensation benefits under the financially nore beneficial
occupational disease provisions.” 297 Ml. at 275. The anount of
conpensat i on depended on which of two nmutual |y excl usive categories

was to be used.
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In a nunber of ways, the jerry-built nature of the statutory

schenme for handling the two forns of job-related disability has

created this definitional bi-polarity that is peculiar to Wrkers’

Conpensation law. Any definition of “occupational disease” plucked

from the roiled waters of W rkers’ Conpensation |aw shoul d,

therefore, be handled with extreme caution. |In Davis v. Dyncorp.

336 Mi. 226, 236-37 n.7, 647 A 2d 446 (1994),

anal yzed the tricky linguistic problem

Judge Chasanow wel |

The am cus brief submtted on behalf of
vari ous workers’ conpensation payors in

Maryland relies heavily wupon the

j udici al

definitions of “occupati onal

di sease”

contained in Foble v. Knefely, 176 M. 474,
486, 6 A 2d 48, 53 (1939) and Victory
Sparkler, 147 M. at 379, 128 A at 638-39.
Al though these definitions may be of sone
assi stance, they should not be unduly relied

upon. As Professor Larson has explained,

“[dlefinitions of ‘ occupat i onal

di sease’

shoul d always be checked agai nst the purpose

for which they were uttered.”
Larson, Wrknen's Conpensation Law 8

1B Arthur

41. 31, at

7-361 (1987). Larson distingui shes between
definitions created for the purpose of
“def eating conpensation because an injury is

‘not an accident but an occupati onal
in jurisdictions which had at the ti

di sease’
me of the

deci sion no occupational disease coverage,”
id. (i.e., Foble and Victory Sparkler), and
t hose created to allow “awards for
occupati onal disease under general definitions
of the term as against the contention that

the disease is an ordinary non
illness.” 1d. Professor Larson beli

ndustri al
eves t hat

“Ti]lt is of little value, and, indeed, may be

quite msleading, to quote indiscrininately

fromold definitions, whose only purpose was

di stinguishing accident.” 1d. § 41.
367.

32, at 7-
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(Enmphases supplied). It is to be noted that the cases of Foble v.
Knefely and Victory Sparkler directly commented on by Judge
Chasanow were two of the cases on which Commercial Union relied
heavily in its Menorandum in support of its Mtion for Partial
Summary Judgnent on this issue.

Commerci al Union, noreover, seeks to make too nuch of the
difference between the earlier usage “per accident” and the post-
1948 usage “per occurrence.” The change in phraseol ogy seens
clearly to have been made only in order to nake explicit what had
theretofore already been inplicit and thereby to avoid the very
type of confusion giving rise to the present contention. B.
OGstrager and T. Newran, Handbook on I nsurance Coverage Di sputes, 8§
8.03(a) (8! ed. 1995), points out:

The purpose of anending the standard CG
[ conpr ehensi ve general liability] formfrom an
“accident” based policy to an “occurrence”
based was to confirm that the insured event
was not limted to sudden events, but also
i ncl uded personal injuries . . . sustained as
the result of gradual processes, or as the
result of repeated exposures to the same or
simlar conditions.
(Enphases suppli ed).

The cl ai ns agai nst Porter Hayden charged it, inter alia, with
negligence in its installation operations and its failure to give
adequat e war ni ngs. That such negligence may constitute an

“accident” was nmade very clear by Judge Chasanow in Sheets V.

Brethren Mut. Ins. Co., 342 Md. 634, 652, 679 A 2d 540 (1996):
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Al t hough our prior cases may have been | ess
than clear in explaining the rel evant inquiry,
we hold today that an act of negligence
constitutes an “accident” under a liability
i nsurance policy when the resulting danage was
““an event that takes place wthout [the
insured’ s] foresight or expectation.’” In
other words, when a negligent act causes
damage that is unforeseen or unexpected by the
insured, the act is an “accident” under a
general liability policy.

We concur with the courts that have held
that construing the term *accident” as
i ncl udi ng negl i gent acts resul ting in
unexpected or unforeseen damages confornms to
the nmeaning that a “‘reasonably prudent
| ayperson would attach to the term’” e
agree that this approach is “nost in accord
wth the reasonable expectations of the

average purchaser of gener al lTability
insurance in the Ilight of the contract
| anguage.”

(Enmphasi s supplied; citations omtted).

Even if “occupational disease” and “personal bodily injury as
a result of an accident” are mutually exclusive terns in Wrkers’
Conpensation |law, that nutual exclusivity by no neans carries over
into general tort law. In any event, the inhalation of asbestos
fibers is indisputably a personal bodily injury whether or not it
is also an occupational disease. Mtchell v. Maryland Casualty
Co., 324 M. 44, 46, 595 A 2d 465 (1991), made that indisputably
clear as it “focuse[d] upon the event or events which trigger
i nsurance coverage under a standard form conprehensive general
ltability insurance policy in the context of asbestos-related

personal injuries.”
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The anal ysis of Chief Judge Murphy nmade it very plain that if

“occurrence” and “accident” are not precise synonyns, they are

nonet hel ess largely overlapping terns and they include “continuous

or repeated exposure to conditions which result

[ T]he standard form conprehensive

liability insurance policies here

in bodily injury”:

gener al
i nvol ved

requi re Maryland Casualty to pay on behal f of
the insured “all sunms which the insured shal

becone legally obliged to pay as danages
because of . . . bodily injury . caused by
an occurrence.” The policy defines an
“occurrence” as “an accident, i ncl udi ng

conti nuous or repeated exposure to conditions,

which results in bodily injury .

nei t her

expected nor intended from the standpoint of
the insured.” It is thus clear from these

provi sions that coverage turns

on t he

happeni ng of an “occurrence” during the policy
period, which results in “Bodily Injury,” a
termdefined in the policy in the disjunctive
as (1) bodily injury, or (2) sickness, or (3)

di sease.

324 Md. at 57. After surveying the case |aw around the country,

the Court of Appeals enphatically held that bodily injury occurs

whenever asbestos is inhaled and retained in the |ungs:

Consi dering the plain neaning of the term
“bodily injury,” as used in the policy, and in
light of the nedical evidence concerning the
devel opnment of asbestos-related di seases, we
align ourselves with the overwhel m ng wei ght
of authority in the country and concl ude that
“bodily injury” occurs when asbestos is

inhal ed and retained in the | ungs.

[A]l t

a_ _nmninum coverage under the policy to

provide a defense and indemification of the

insured is triggered upon exposure

to the

insured’ s asbestos products during the policy

period by a person who suffers bodily injury

as a result of that exposure.

324 Ml. at 62 (enphasis supplied).



- 114 -
W hold that Judge Angeletti was not in error in denying
Comrercial Union’s Mtion for Partial Summary Judgment in this

regard.

The Award of Attorneys Fees

Commercial Union’s third contention chall engi ng post-verdi ct
rulings clains that Judge Angeletti was in error in awarding to
Porter Hayden attorneys’ fees and costs in the anmount of
$646, 785.94. The award did not include Porter Hayden’'s attorneys’
fees incurred either in establishing the existence of the “m ssing
policies” or in litigating the appeal. Those deductions from
Porter Hayden's total attorneys’ fees wll be considered when we
turn attention to one of the two contentions raised by Porter
Hayden in its cross-appeal .

Wth respect to the award of $646,785.94 nmade by Judge
Angel etti on May 13, 1996, Commercial Union conplains that it was
based on an inadequate factual record. W agree with Commerci al
Union that when clains for attorneys’ fees and expenses are, as in
this case, claimed as damages for a breach of contract, the
plaintiff nust satisfy the standards spelled out in Bankers and
Shi ppers Ins. Co. v. Electro Enterprises, Inc., 287 Ml. 641, 415
A .2d 278 (1980), and Maxima Corp. v. 6933 Arlington Devel opnment
Ltd. Partnership, 100 Md. App. 441, 641 A 2d 977 (1994). Bankers
held that when faced with an award of attorneys’ fees in a case

such as this, the insurer is “entitled to have the anount of fees
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and expenses proven with the certainty and under the standards
ordinarily applicable for proof of contractual damages.” 287 M.
at 661. Maxina el aborated on that requirenent in expansive detail:

Ot her jurisdictions have delineated the
detail required and the quantum of information
that the prevailing party nust provide. The
overwhel mng authority holds that (a) the
party seeki ng t he f ees, whet her for
hi m herself or on behalf of a client, always
bears the burden of presenting evidence
sufficient for a trial court to render a
judgnment as to their reasonabl eness; (b) an
appropriate fee is always reasonabl e charges
for the services rendered; (c) a fee is not
justified by a nere conpilation of hours
multiplied by fixed hourly rates or bills
issued to the client; (d) a request for fees
must specify the services perforned, by whom
they were perfornmed, the tine expended
t hereon, and the hourly rates charged; (e) it
i's incunbent upon the party seeking recovery
to present detailed records that contain the
rel evant facts and conputations undergirding
the conputation of charges; (f) wthout such
records, the reasonabl eness, vel non, of the
fees can be determ ned only by conjecture or
opi nion of the attorney seeking the fees and
woul d t herefore not be supported by conpetent
evi dence.

100 Md. App. at 453-54.

We hol d, however, that Porter-Hayden em nently satisfied those
rigorous standards of proof. This was not a case, as in Bankers,
in which “the informal hearing conducted by the trial court neither
required any real proof of the anmount of the fees and expenses
claimed nor provided Bankers with a realistic opportunity to
chal | enge those fees and expenses.” 287 Md. at 661. Nor was this

a case, as in Maxima, in which the insured “submtted below only a
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very cursory schedul e of those attorneys’ fees that included the
rate charged, the nunber of hours worked, and the dates that work
was perfornmed.” 100 Md. App. at 455.

Judge Capl an considered the question of attorneys’ fees and
rendered a decision as to themas early as February 14, 1992. He
amended that order as of March 12, 1992. Following the trial on
remand, Porter Hayden filed on January 26, 1996 its final request
for attorneys’ fees and costs. Judge Angeletti conducted three
full days of hearings on the nature and the reasonabl eness of the
fees. Various witnesses fromthe law firmof Witeford, Taylor and
Preston testified at length and in precise detail with respect to
the type and the quantity of the |legal work perforned during the
then six years of litigation. Judge Angeletti had submtted to him
and he revi ewed nunerous invoices and spreadsheets detailing the
fees and expenses incurred by Porter Hayden at each stage of the
l[itigation. The transcript of testinony on this issue, the |egal
menor anda, and the nunerous exhibits consunmed slightly over one
t housand pages of the record extract.

Before issuing his Amended Order of WMy 13, 1996, Judge
Angel etti had, on May 7, delivered a detailed opinion from the
bench. He nmade extensive findings of fact:

A review of the Court record as well as
all of the proceedings and all of the evidence
reveals that this matter required the highest
and the utnost of legal skill, know edge and a

variety of resources in order to properly
prepare and present this case.
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This case has been very  heavily
l[itigated. The Court will not adopt the word
used by counsel. | believe the word was
contentious, (but every T was crossed), every
dotting of an | was the subject of inquiry,
and every step of the process involved
notions, counter notions, research menoranda,
searching for docunents, not just in this
jurisdiction, but in California, the hiring of
correspondi ng counsel in California for
pur poses of obtaining necessary information to
properly present this case, the use of the
attorneys in the plaintiff’s law firm of
Wi teford, Taylor and Preston was appropriate.

The firm has devel oped unusual expertise
and skill in handling the nost difficult and
sensitive of litigation. The ability of the
parties who were involved, the attorneys, the
par al egal s, and correspondi ng counsel has not
been chal | enged.

The tinme devoted to this matter, as has
been stated by counsel, was full tinme, and
while M. Kershner may not have spent eight
hours a day, eight days a week on this issue,
it is clear that the time spent based on a
review of the records clearly indicates that
she relinqui shed her other responsibilities to
her firmand assuned full responsibility under
M. O ose' s supervision for the prosecution of
this nost inportant litigation.

There wer e filed answer s and
count ercl ai s, producti ons--requests for
production of docunents, opposition to the
requests for production of docunments, notion
to strike offenses and defenses, notions to
wi thdraw, notion for declaratory relief, first

anended nmotion, opposition to notion to
wi t hdraw ori gi nal answers, response to notion
to place record wunder seal, response to

production of docunents, notion to stay
counterclaim opposition to the notion to stay
counterclaim opposition to the notion to
substi tute, nmotion to stay counterclaim
pending arbitration, notion to seal records,
menmor andum of law and all of those issues

noti on for summary  judgnents by t he
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defendants, clains that the clains are within
products hazard as opposed to the allegation
of the plaintiff, notion for summary judgment,
many hearings on those notions, notions for
sancti ons.

Needless to say that each side was
represented by superbly able and capable
counsel. Neither side giving any quarter.

Sone effort was nmade by the defense
during the course of this hearing to suggest
that certain battles were not prevailed in by
the plaintiff.

However, as the Court pointed out, a
battle is a necessary part of an overall war
and it is not for the plaintiff to pick and
choose which battles they would engage in or
whi ch battles they would prevail in.

The overal |l purpose of the litigation was
to obtain the defendant’s conpliance with the
contractual obligation and that was achi eved.

In ruling that Porter Hayden was entitled to recover its
reasonabl e costs and attorneys’ fees in bringing and maintaining
its declaratory judgnment action, Judge Angeletti detailed the
evi dence that he had revi ened:

Upon Plaintiff Porter-Hayden Conpany’s
motion for recovery of its reasonable costs
and attorneys’ fees incurred in bringing and
mai ntaining this declaratory judgnent action
t hrough Decenber 31s', 1995, as set forth in
its nmotion for entry of final judgnment and
having considered the defendant’s response
thereto and Port er-Hayden’' s reply, t he
followng hearings thereon conducted on
February 9'", May 3’9, and My 6'", 1996, the
followng review of the evidentiary materi al
and testinony submitted to the Court during
said hearings <consisting of inter alia
Plaintiff’s Exhibits A through G introduced by
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Porter-Hayden in support of its notion for
entry of final judgnent and in support of its
request for reinbursenent of costs and
attorneys’ fees through Decenber 31%t, 1995
invoices for costs and attorneys’ f ees
submtted by Whiteford, Taylor and Preston, to
Porter-Hayden for paynent, docunentation of
paynment of said invoices by Porter-Hayden,
addi tional docunments and summari es provided to
the Court during hearings on May 3¢ and 6'",
1996, and testinony by plaintiff’s counsel in
this matter, the Court finds and concludes
that Porter-Hayden is entitled to recover its
reasonabl e costs and attorneys’ fees occurred
in bringing and maintaining this declaratory
j udgnent action

Hs findings specifically included his conclusion that the
costs and fees had been fair and reasonabl e:

And, further, finds the above stated
costs and fees incurred by Porter-Hayden were
incurred for |egal services and expenses which
were reasonably necessary to bring and
maintain this action through and including
Decenber 31°, 1995.

And, further, that the amount of said
costs and fees incurred by Porter-Hayden are
fair and reasonabl e.

Wth respect to the award of attorneys’ fees and expenses that
was actually made to Porter Hayden, we see no error and we affirm
the ruling of Judge Angeletti in that regard. To the extent the
award may have been too |limted, we wll consider that question
when we turn our attention to the claim nmade in that regard in

Porter Hayden’s cross-appeal .

Porter Hayden's Cross-Appeal
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By way of cross-appeal, Porter Hayden raises the two
contenti ons:

1. that the trial court erroneously failed
to award it attorneys’ fees and costs
incurred in 1) proving the existence and
content of the nine “mssing policies”
and 2) defending the appeal to this Court
and prosecuting the further appeal to the
Court of Appeals; and

2. that the trial court erroneously held
that Porter Hayden s coverage clainms with
respect to clains nmade against it between
January 1, 1987 and Septenber 20, 1987
wer e barred by t he Statute of
Limtations.

The Two Reductions From
the Award of Attorneys Feesand Costs

Al t hough al ways i n danger of being obscured by the nountai nous
detail that has accumulated in this case, the salient facts are
t hese: Porter Hayden paid prem uns and purchased conprehensive
general liability insurance from Comercial Union for the period of
el even years and two nonths that ran from Novenber 25, 1941 through
January 24, 1953. In 1987, Porter Hayden submtted clains to
Commerci al Union for defense and possible indemification under the
policies for those eleven years. Commercial Union denied that
Porter Hayden enjoyed coverage for those clains. Porter Hayden
instituted a declaratory judgnment action to establish that it
enj oyed potential coverage and that Conmercial Union was therefore
obligated to provide a defense to the clains. Al t hough it has

taken ten years to reach this point, this Court is in this opinion
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hol di ng that Commercial Union is, indeed, obligated to defend and
potentially to indemify under the policies.
The basic lawin this regard was wel|l stated by Judge Karwacki
for the Court of Appeals in Nolt v. USF&G 329 MI. 52, 66, 617 A 2d
578 (1993):

The rule in this State is firmy
establ i shed that when an insured nmust resort

to litigation to enforce its liability
insurer’s contractual duty to provide coverage
for its potential liability to injured third

persons, the insured is entitled to a recovery
of the attorneys’ fees and expenses incurred
in that litigation.

I n Bankers and Shippers Ins. Co. v. Electro Enter., 287 M.
641, 648, 415 A 2d 278 (1980), Judge Eldridge nmade it clear that
the category “litigation to enforce its Iliability insurer’s
contractual duty to provide coverage” includes a declaratory
j udgnent action to determ ne such coverage:

[T]his Court has held that an insurer is
liable for the damages, including attorneys

fees, incurred by an insured as a result of
the insurer’s breach of its contractua

obligation to defend the insured against a
claim potentially W t hin t he policy’s
cover age, and this is so whether the
attorneys’ fees are incurred in defending
agai nst the underlying danage claimor in a
declaratory judgnent action to determne
coverage and a duty to defend.

(Enphasis supplied). See also Continental Casualty Co. v. Bd. of
Education, 302 Md. 516, 537-38, 489 A 2d 536 (1985); Brohawn v.
Transanerica Ins. Co., 276 Ml. 396, 415, 347 A 2d 842 (1975); Cov't

Enpl oyees Ins. Co. v. Taylor, 270 Md. 11, 22, 310 A 2d 49 (1973);
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Cohen v. Anerican Honme Assurance Co., 255 Mi. 334, 350-63, 258 A 2d
225 (1969); BCGE v. Commercial Union, 113 Md. App. 540, 577-78, 688
A.2d 496 (1997); Aetna Ins. Co. v. Aaron, 112 Md. App. 472, 502,
685 A.2d 858 (1996); Maxima Corp. v. 6933 Arlington Devel opnent,
100 Md. App. 441, 453, 641 A 2d 977 (1994); Canpbell v. Allstate
Ins. Co., 96 MI. App. 277, 294, 624 A 2d 1310 (1993); Anerican Hone
Assurance Co. v. Gsbourn, 47 M. App. 73, 83-84, 422 A 2d 8 (1980).

As the prevailing party in this declaratory judgnent action,
Porter Hayden is entitled to be rei nbursed by Comrercial Union for
all fair and reasonable attorneys’ fees and expenses incurred in
the course of this litigation. The trial court has determ ned that
the fees and costs proffered by Porter Hayden with respect to al
phases of this litigation were fair and reasonable. Cenerally
speaki ng, those attorneys’ fees and expenses have been awarded to
Porter Hayden.

There were, however, two significant exenptions from that
award. Porter Hayden was not awarded the $148,963.92 in attorneys’
fees and costs incurred in establishing the existence and the
substance of the “mssing policies.” Porter Hayden was not awar ded
the $136,492.50 in attorneys’ fees and costs incurred in pursuing
the appeals, first to this Court and then to the Court of Appeals.
W will consider each of these reductions from the total award

Sseparately.

A. The“Missing Policies’ Litigation
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In his initial Oder of February 14, 1992, Judge Capl an
directed that Porter Hayden be awarded all fair and reasonable
attorneys’ fees and expenses incurred in pursuing the litigation to
that point. Comercial Union noved to have himnodify that O der
by subtracting that portion of the attorneys’ fees and costs
incurred in establishing the existence and the content of the
m ssing policies. After a hearing on that Mtion on February 28,
Judge Capl an granted the Motion and filed an Arended O der on March
12, which provided:

Def endant owes to Plaintiff all of Plaintiff’s
reasonabl e attorneys’ fees costs incurred in
bringing and nmmintaining this declaratory
j udgnent action, excluding all fees relating
to Plaintiff’'s proof of its clains concerning
the existence, ternms and conditions of m ssing
policies, and excluding all costs and fees

relating to the deposition of M. Bush taken
on Decenber 19, 1991.

(Enmphasi s supplied). Judge Caplan’s Order in that regard of Mrch
12, 1992 was ultinmately adopted by Judge Angeletti on May 13, 1996.

W believe that Judge Caplan’s decision was based on a
m sreading of the law The distinction he seened to be maki ng was
not, as it should have been, one based on whether Porter Hayden
ultimtely was entitled to coverage. The distinction, rather,
seemed to be between a case in which the insurer’s denial of
coverage is a reasonable and justifiable, even if wultimtely
invalid, tactic and a case in which a denial of coverage is
out r ageously i npl ausi bl e. In articulating his rationale on

February 28, Judge Caplan found Conmercial Union’s denial of
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coverage reasonabl e when Porter Hayden could not provide it with
copies of the m ssing policies:

[ T] he Defendant, Comrercial Union, has a very
strong argunent in that there is an allegation
by the Plaintiffs that it breached, the
Def endant s breached, an obligation to provide
coverage, but there [were] no policies that
were presented to them that they could
produce, and, therefore, the Court believes,
after studying this, it would be unfair to
assess to Commercial Union the cost of
providing the policies in existence.

Judge Caplan al so seened to find significant the fact that a
key witness on the m ssing policies question was only produced by
Porter Hayden late in the gane:

[A]s | ate as Decenber of |ast year, M. Bush,
who was, | think everybody would have to
admt, a key witness in this case, was deposed
by you, M. Cdose and Ms. Kershner, and that
evi dence was very strong in the Court’s mnd
in the determnation of this entire |ost
policies issue and that was very late in the
game. . . . [T]hat being the case the Court is
of a mnd, unless | amdi ssuaded ot herw se, to
take away the fees, attorney’s fees and costs
that PHC has expended and not nmake that a
damage that woul d be collectable by you.

[I]f you don’t have the policies and you can’t
give them to them vyou can't expect them to
provi de coverage w thout seeing those and . .

knowi ng what they are. Even though the
evidence | believe at a later tinme clarified
that, | think M. Bush added a great deal of
strength to PHC s argunment. Therefore, that
was such a late tine in the gane that a | ot of
t hose argunents woul d not have been as strong
as they were to the Court’s mnd but for
Bush’s testinony.
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Judge Caplan, in finding Comrercial Union’s denial of coverage to
have been reasonabl e, seened to equate the scantiness of proof of
the policies with the non-exi stence of the policies:

[ T]he Court believes that Comrercial Union
could not have breached sonething which was
not in existence and needed to be proved, and
the piecing together of that information and
the reconstruction of those policies, which
know took you all a long tinme, can't be
shifted over to Commercial Union to, in ny
mnd at | east, expense-w se or cost-w se, and
one of my main reasons was that Bush was |ate
and strong.

(Enphasi s supplied). The nine policies, of course, were not non-
existent; only the “best evidence” of themwas non-existent. The
policy is not the piece of paper it is witten on. The paper is
si nply evidence of the policy.

In a sense, the msreading of the law by Judge Caplan was
under st andabl e. The Court of Appeals decision of Nolt v. USF&G
329 M. 52, 617 A 2d 578 (1993), had not yet been pronul gated.
Judge Capl an announced his rationale for the reduction of the award
on February 28, 1992. The nost recent exposition of law on the
subject at that time was our decision of USF&Gv. U S. Fire, 90 M.
App. 327, 600 A . 2d 1178 (1992), which had just been filed twenty-
four days earlier on February 4, 1992. It was our decision that
was ultimately reversed by the Court of Appeals sub nom Nolt v.
USF&G It was the latest word on the subject as of February 28,
however, and counsel unquestionably brought it to the attention of

Judge Capl an.
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In our decision, we held that an insurer denying coverage is
not always required to pay the attorneys’ fees of the insured in a
decl aratory judgnent action, if the facts present “a very close
case” and the tactical decision to deny coverage seens, therefore,
to have been justified. In USF&G v. U S. Fire, we had said, 90 M.
App. at 348-409:

[1]n Maryland Auto Ins. Fund v. Sparks, supra,
we held that, despite a finding that the
insurer owed the insured a duty to defend. the
insured was not required to pay the insured’s
attorney fees in the declaratory |udgment
action due to the “facts of this case which
provi de a very cl ose question f or
determ nation by the fact finder.” Simlarly,
here the question of whether or not Nolt was
covered even by the excess provision of the
USF &G policy was a “very close question
for determination by the fact finder.” There
was a conflict in Sumers’ and Nolt’'s
recollection of their conversation as to Nolt
obtaining Summers’ permssion to drive the
truck for others. The jury chose to believe
Nol t; but the decision could have gone either
way on this issue. Thus it well may be that
USF & G's refusal to provide even excess
coverage was justified.

(Enphases supplied).

In reversing the decision of this Court, Nolt v. USF&G flatly
repudi ated the notion that the exi stence of a “very close question
for determnation” could ever justify the denial of coverage or
foreclose the entitlenment of the insured to an award of attorneys’
fees expended in establishing coverage:

The Court of Special Appeals acknow edged

that rule but, in dicta, suggested that it was
not applicable, reasoning that U S. F. & was
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justified in breaching its contract to provide
coverage because the issue of whether Nolt was
a perm ssive user of the truck he had | eased
to Summers was a “very close question for
determ nation by the fact finder.”

329 Ml. at 67. ddose question or not, the insured was entitled to
attorneys’ fees and expenses:

On remand, the trial court wll assess those
damages and include all attorney fees and
expenses incurred by Nolt in connection with
t he previous proceedings in the circuit court,
with those on remand, and with the proceedi ngs
in the Court of Special Appeals and in his
Court.

329 Md. at 68 (Enphasis supplied).

The entitlement of an insured to attorneys’ fees and costs
incurred in establishing contested coverage depends exclusively on
whet her that coverage is ultimately determned to exist. |t does
not depend on whether the denial of coverage by the insurer was
reasonabl e or wunreasonable, justified or wunjustified, a close
guestion of fact or a matter not even subject to legitimte
di spute. The focus is exclusively on the bottomline.

In the cross-appellee’s brief on this issue, Commercial Union
makes a statenment that perplexes us and that we hope was not
i ntended to m sl ead:

Wen PH tendered the five underlying
claims in August of 1987 on which its
Compl aint is based, PH neither referred to nor
demanded a defense under the “m ssing

policies.” Nor did CU deny a defense under
any alleged “m ssing” policy.
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| s that suggesting that there was no cl ai med coverage for nine
of the eleven years for which premuns were paid? For that
statenment, Commrercial Union refers back to the August 31, 1987
letter fromPorter Hayden's attorneys to Commercial Union, alerting
it to the five new 1987 clains. That letter referred generically
to “the insurance coverage to be afforded to Porter Hayden by
Commerci al Uni on under the various policies witten by Commerci al
Uni on.” It certainly did not inply that no coverage was being
cl ai mred under nine of the eleven policy years. |If the letter did
not refer to “mssing policies” in those terns, neither did it
refer to any particular “non-mssing” policies. It did not
specifically identify any of the el even policies by year or other
characteristic and we are not sure what Commercial Union is
suggesting in this regard. The letter sinply referred to the
entire el even-year period of coverage as an entity. At that tine,
there did not yet exist any distinction between two of the el even
policies that were “extant” and nine of the eleven policies that
were “m ssing.”

We hold that the trial court, Judge Caplan initially and then
Judge Angeletti in adopting Judge Caplan’s position, was in error
in denying Porter Hayden's attorneys’ fees and expenses for that
part of the litigation involved in proving the existence and the
content of the mssing policies. Porter Hayden was entitled to all

attorneys’ fees and expenses incurred in proving the existence of



- 129 -
el even years of coverage. The “m ssing policies” sub-issue was

sinply part of that |arger proof.
B. TheAppédlateLitigation

It was the May 13, 1996 Anended Order of Judge Angeletti that
determ ned that Porter Hayden was not entitled to the $136, 492. 50
in attorneys’ fees and expenses incurred during the appellate
proceedi ngs, notwithstanding his finding that the amount was fair
and reasonabl e. W hold that the Oder in that respect was in
error. None of the case |law establishing the entitlenment of an
insured to the attorneys’ fees incurred in establishing coverage
suggests any distinction between litigation at the trial |evel and
litigation at the appellate level. Indeed, the Nolt case itself
directed the trial court to assess all attorneys’ fees and expenses
incurred by Nolt in connection with

t he previous proceedings in the circuit court,
with those on renmand, and with the proceedings

in the Court of Special Appeals and in this
Court .

(Enphasi s supplied).

Comrercial Union argues in this regard that “Porter Hayden
| ost the appeal in this Court, and neither side prevailed in the
Court of Appeals” and concludes therefrom that “Porter Hayden
sinmply was not a prevailing party in either appellate proceeding.”
That fact, of course, is immterial. To be sure, the insured nust
be the prevailing party to be entitled to the award of attorneys’

fees. In deciding the entitlenment to attorneys’ fees incurred in
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establ i shing contested coverage, however, we do not determ ne which
party was the “prevailing party” on an inning-by-inning basis, but
only at the end of the entire gane. For the nonent at |east, the
filing by the Court of this opinion is the end of the ganme and
Porter Hayden has energed as the prevailing party.

Anot her statenment made by Commrercial Union in pursuing this

argunent turns out to be immterial: “The Court of Appeals
expressly directed: ‘“Costs in this Court and in the Court of
Speci al Appeals to be equally divided.’” The Court of Appeals

mandate clearly referred only to the nodest fiscal assessnent of
court costs--such things as filing fees. It does not purport to
suggest anything with respect to dividing equally such other things
as attorneys’ fees and expenses incurred in that appellate
[itigation. | ndeed, the settled |law enunciated by the Court of
Appeal s over the years has always been that the entitlenment of an
insured to recover court costs and expenses incurred in litigating
chal | enged i nsurance coverage depends on the ultimate determ nati on
on the nerits with respect to such coverage. The dism ssal of the
appeal by the Court of Appeals for the reason that the nerits had
not yet been finally litigated self-evidently recognized that any
determ nation with respect to Porter Hayden's attorneys’ fees and
expenses woul d have to await the ultimte disposition of the case
on its merits.

These proceedings, fromthe first filing of the declaratory

j udgnment action on Septenber 21, 1990 through the filing by this
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Court of this opinion, is a single, indivisible litigation. Porter
Hayden prevailed at the trial level in 1992. It was Conmerci al
Uni on that took the appeal to this Court, attenpting to upset the
declaration of coverage that had been nmade in Porter Hayden's
favor. The determnation by the Court of Appeals that the judgnent
appeal ed fromwas not yet final settled nothing with respect to the
ultimate nerits and sinply ordered a remand so that the litigation
of the nmerits could continue. W hold that the total anount of
attorneys’ fees and costs incurred by Porter Hayden in bringing and
mai ntaining this action through Decenber 31, 1995, an anount
determ ned by Judge Angeletti to be $954, 088. 16, shoul d have been
awar ded to Porter Hayden

Wth respect to the request of Porter Hayden that we “remand
this action to the trial court for award of the reasonable fees and
expenses incurred by Porter Hayden since Decenber 31, 1995,” we are
unable to discern any indication that that issue was ever raised
before the trial court. Accordingly, there is nothing before us to
review. W are not suggesting that it would be inappropriate for
t he question to be posed to the trial court. It is sinply not for
us gratuitously to say what the parties may or should do by way of
wrapping up this litigation when it concerns an issue that is not

formally before us for our review

The Statute of Limitations:
Claims Between January 1 and September 20, 1987
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The second of the two contentions raised by Porter Hayden on
cross-appeal is that the trial court erroneously ruled that the
Statute of Limtations barred coverage for any clains filed agai nst
Porter Hayden between January 1 and Septenber 20, 1987, other than
the five underlying clains in this declaratory judgnent action
For the reasons fully analyzed as we di scussed Comrercial Union’s
primary contention with respect to the Statute of Limtations, we
hol d that Porter Hayden’s contention on cross-appeal is well taken.
W hold that the Statute of Limtations does not bar coverage for
cl ai ns between January 1 and Septenber 21, 1987.

Before leaving entirely the subject of the Statute of
Limtations, we are constrained to nake one observation. There
appears to have been sone inprecision in identifying the particul ar
| egal proceeding that was allegedly barred by the Statute of
Limtations. Commercial Union’s Mtion for Summary Judgnent, which
was initially denied on February 14, 1992, was directed at the
Decl aratory Judgnent action itself, as Conmercial Union clained
that “the parties’ insurance coverage dispute [had been] ripe for
adjudication” for “a decade or nore” as of the time the request for
the Declaratory Judgnent was filed on Septenber 21, 1990.

No distinction seens to have been nade between 1) the
proposition that the entire Declaratory Judgnent proceeding itself
was tine-barred and 2) the very different proposition that as part
of the result of a tinely considered Declaratory Judgnent there

shoul d have been an affirmative declaration a) that certain clains
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of coverage would be tine-barred or b) that breaches-of-contract
suits for the denial of coverage of all, none, or sone underlying
clainms would be tinme-barred. The second proposition concerns the
substantive nerits of a Declaratory Judgnent; the first
proposition, by contrast, holds that the nerits should not even be
consi der ed.

At tinmes it seened as if all parties (including the court)
were wandering back and forth across the lines that should have
separated one of those propositions fromthe other w thout apparent
awar eness that boundary |lines even existed. The focus was not
clear. There was only one Statute of Limtations notion before the
trial court. In the course of handling that notion, however, two
or three possible objects of a Statute of Limtations attracted
shifting attention. No one seened to be “turning square corners” as
that random shifting took place.

By what al cheny the February 14 threshold determi nation as to
whet her the Declaratory Judgnment action itself was time-barred
could be transnmuted into the March 12 substantive declaration as to
whet her certain clains of coverage were tine-barred, we are stil
not certain. A notion challenging the entire proceeding as an
action barred by the Statute of Limtations is not the appropriate
vehicle for challenging the substantive nerits of what the

Decl aratory Judgnent, if not tine-barred, m ght decl are.

The Motion to Dismiss




- 134 -
Porter Hayden noved for a dismssal by this Court of the
appeal because of a violation of Maryland Rule 8-602(a)(5), which

provi des:

(a) Gounds.--On notion or on its own
initiative, the Court may dism ss an appea
for any of the foll ow ng reasons:

(5) the record was not transmtted within
the tinme prescribed by Rule 8-412, unless the
court finds that the failure to transmt the
record was caused by the act or om ssion of a
j udge, a clerk of court, the court
st enographer, or the appellee.

Rul e 8-412(a)(1) and (d), in turn, provide:

(a) To the Court of Special Appeals--
Unless a different tinme is fixed by order
entered pursuant to section (d) of this Rule,
the clerk of the lower court shall transmt
the record to the Court of Special Appeals
within sixty days after:

(1) the date of an order entered :
pur suant to Rule 8-206(c) followng a
prehearing conference, unless a different tine
is fixed by that order, in all civil actions
specified in Rule 8-205(a).

(d) Shortening or Extending the Tine.--On
nmotion or on its own initiative, the appellate
court having jurisdiction of the appeal may
shorten or extend the tinme for transmttal of
t he record.

In its turn, Rule 8-206(c) and (d), dealing with prehearing
conf erence procedures, provide:

(c) Scheduling conference. The purpose
of a scheduling conference is to discuss the
contents of the record and record extract, the
time or times for filing the record and
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briefs, and other adm nistrative matters that
do not relate to the nerits of the case.

(d) Oder. On conpletion of any
conference conducted under this Rule, the
judge shall enter an order reciting the

actions taken and any agreenents reached by
the parties.

A prehearing conference was held in this case before Chief
Judge Alan M WIlner. At that conference, the parties agreed to a
briefing schedul e. By Order of August 20, 1996, Judge W/ ner
directed that the record in this case be transmtted to the Aerk’s
O fice of the Court of Special Appeals by Septenber 23, 1996.

It is undisputed that the Gerk’s Ofice of the Baltinore Gty
court received a copy of Judge Wlner’'s Order. The Septenber 23
deadl i ne, however, was not met. The sworn affidavit of John S
Hrica, Supervisor of the Appeals Section of the Cerk’s Ofice of
the Baltinore City Crcuit Court, stated that the record “was not
transmtted to the Court of Special Appeals by Septenber 23, 1996,
because this Ofice overl ooked Paragraph 2 of the Honorable Alan M
W ner, Chief Judge’ s Prehearing Conference Order dated August 20,
1996.” We find controlling in this regard the holding of the Court
of Appeals in Unler v. Real Properties, Inc. 289 M. 7, 21, 421
A 2d 966 (1980):

If the existence of excusing conditions
asserted in the notion for extension is not
controverted, or, if controverted, it appears
to the Court of Special Appeals that the delay
was occasioned by the neglect, omssion or

inability of a judge of that court, the clerk
of the |ower court, the court stenographer or
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the appellee, then the appeal cannot be
disnmi ssed for failure to transnt the record
within the tine prescribed.

(Enmphases supplied). Accordingly, we deny the Mdtion to D sm ss
t he Appeal

We note that Porter Hayden clained that it has been “caused
real prejudice” by the delay in the transmttal of the record
because that delay deferred the due date of Commercial Union’s
brief from Cctober 23 to Decenber 31. The clained prejudice is
that Commercial Union thereby “was afforded two additional nonths
to polish its brief.” In view of the ultimte outconme of this
appeal, Porter Hayden may wi sh to rethink that claimof prejudice.

DECLARATORY JUDGVENT MODI FI ED SO
THAT AWARD TO PORTER HAYDEN OCF
ATTORNEYS' FEES AND EXPENSES SHALL
| NCLUDE FEES AND EXPENSES | NCURRED
IN LITIGATING BOTH THE “M SSI NG
PCLI CI ES” QUESTI ON AND THE APPEALS;
DECLARATORY JUDGVENT FURTHER
MCDI FI ED TO ELI M NATE PROVI SI ON THAT
CLAI M5 FI LED BETWEEN JANUARY 1, 1987
AND SEPTEMBER 20, 1987 WERE BARRED
BY THE STATUTE OF LIM TATIONS;, AS
MCDI FI ED, THE DECLARATORY JUDGVENT
IN FAVOR OF PORTER HAYDEN IS
AFFI RVED, COSTS TO BE PAID BY
COMVERCI AL UNI ON.
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