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TRAVEL Tl ME; COVPENSABLE Tl ME; EMPLOYEE GRI EVANCE; COVAR
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conpensation only for travel tinme that exceeds ordinary commuting
time.
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This case arises out of a grievance filed by Janet M Ml er,
appel | ee, against the Conptroller of Maryland (the “Conptroller”),
appel l ant, concerning the Conptroller’s nethod of conputing
conpensabl e work ti nme when an enpl oyee travels fromhone directly
to a renote work site, rather than to the regularly assigned
of fice. Appellee clainmed she was entitled to conpensation for al
of her travel tinme, wthout deducting the tinme normally spent
commuting to the office. The Conptroller was of the view that
appel l ee was not entitled to conpensation for the tine she would
have ot herw se spent conmuting to worKk.

Appel | ee pursued her grievance at a contested case hearing
conducted by an Adm ni strative Law Judge (the “ALJ”) at the Ofice
of Administrative Hearings (the “OAH'). The ALJ concl uded that the
Conmptroller’s policy was arbitrary and wunsupported by |aw
However, the ALJ “denied and dism ssed” Ms. MIller’s grievance
because she failed to present evidence as to the renmedy she sought.
The Circuit Court for Baltinore City affirmed the ALJ' s deci sion
rejecting the Conptroller’s policy, but remanded the matter to OAH
to determne the specific relief to which Ms. MIler was entitl ed.

On appeal, the Conptroller asks:

Did the circuit court err in affirmng the OAH

decision that an enployee tenporarily assigned to a

renote work site may properly treat as conpensabl e work
time the anmount of tinme involved in her normal commute

! The parties refer interchangeably to “conpensable tinme” and
to “conpensatory tinme.” We assune the parties nmean additional
nonetary conpensation for the tine at issue in this case, rather
than extra tine off from work.



fromhonme to assigned office?
For the reasons that follow, we shall reverse and renmand.
FACTUAL AND PROCEDURAL SUMMARY?

Ms. MIIler began working for the Conptroller in August 2001 as
a Financial Conpliance Auditor in the Field Audit Section of the
Conpliance Division. At the tine, it was the Conptroller’s policy
that an enpl oyee who was required to travel directly fromhone to
a renote work site, without a stop at the enployee’s assigned
of fice, would be entitled to conpensable work tine for travel only
if the travel time exceeded by at least thirty mnutes the
enpl oyee’ s normal commute tinme. Conversely, if the travel tine was
| ess than half an hour beyond the normal conmute tine, the enpl oyee
woul d not be conpensat ed.

Ms. MIler testified at the OAH that, when she submtted her
application for enpl oynent with the Conptroller, she indicated that
she wanted to work within a reasonable commuting distance of her
hore. She explained, “I didn't want excessive commute tine.”
According to Ms. MIller, her normal commute time fromher hone to
her assigned office is “half an hour.” About thirty days after
appel | ee comenced working for the Conptroller, she began goi ng on

field audits, which required travel to renote sites.

2lnits brief, appellant points out that “the essential facts
were undi sputed,” and it “adopts the Findings of Fact as nade by
the ALJ.” G ven the procedural posture of this case, we have
adduced the facts fromthe hearing held by the ALJ on April 20,
2004.



I n August 2003, Ms. MIler net with Phillip Deitchman, a | abor
relations specialist with the Maryland dassified Enployee
Association. According to Ms. MIler, they discussed the issue of
conpensation for off-site travel, and M. Deitchman infornmed her,
“They’ re supposed to pay you the nonent you | eave hone to when you
return.”

Accordingly, M. Mller submtted a grievance to the
Comptrol ler, dated August 7, 2003, alleging that she was “not
conpensat ed properly for travel between her hone and tenporary work
| ocation, which was different from her normal assigned office.”
Further, the grievance stated: “Managenent’s action is arbitrary,
capricious, and has no factual basis.” Appellee sought paynent
“for all time travel ed between honme and tenporary work | ocation.”

In connection with the first step of the grievance process,
Linda Tanton, the Director of the Conpliance Division, issued a
decision on Septenber 12, 2003.°3 Ms. Tanton sustained the
grievance, in part; she authorized conpensation for all travel tine
in excess of Ms. MIler’s normal comute tinme, even if the excess
travel tinme did not exceed the normal comute tinme by thirty
m nut es. However, Ms. Tanton limted appellee’s award to the
period of thirty days prior to the filing of the grievance.

On Septenber 24, 2003, twelve days after the first step

3 The first step grievance decision is not part of the OAH
record. But, it is referred to in the second step, the Novenber
12, 2003 “Managenent Decision,” which is part of the record.
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decision, the Conptroller formally changed the policy for
conpensation for travel tine. Under the revised policy, an
enpl oyee is considered to be on work time for any tinme in excess of
t he enpl oyee’s “nornmal one-way comute tine.”

Neverthel ess, Ms. M|l er appeal ed the deci sion because it did
not deem as conpensable work tine the entire period of travel from
the enpl oyee’s hone to a tenporary work site. She al so chall enged
the decision to limt the award to the preceding thirty days.

The second step of appellee’s grievance, “Enpl oyee Petition O
Gievance Appeal,” led to a “Mnagenent Decision” by Deputy
Comptrol l er Stephen M Cordi, dated Novenber 12, 2003. He affirned
Ms. Tanton’s decision regarding the work tinme policy. However,
pursuant to Maryl and Code (1993, 2004 Repl. Vol., 2005 Supp.), 8
12-203(b) of the State Personnel and Pensions Article (“S.P.P.”"),
Cordi nodified the award to limt conpensation to the twenty-day
period preceding the filing of the grievance on August 7, 2003.
Cordi expl ai ned:

In support of the request for a l|longer period of
award, Ms. Mller’'s representative has directed ny
attention to a case involving two inspectors of the
Depart ment of Labor, Licensing and Regul ation in which
the Circuit Court for Baltinore Cty overruled an
Adm ni strative Law Judge’ s award of 30 days conpensati on
in a commuting conpensation case and award of 5 years.

In an unreported decision, the Court of Special Appeals

vacated the circuit court decision and remanded t he case

to the Adm nistrative Law Judge to put the reason for

limting the award to 30 days on the record. Shortly

thereafter, the Admnistrative Law Judge issued a

deci sion specifying that the award was limted to 30 days
because Section 10-206 of the State Personnel and



Pensions Article, in effect at the tine of the grievances
in question, specified that grievances nust be filed
within 30 days of the act generating the grievance or
when the grievant first knew or shoul d have known of the
act generating the grievance.

After the filing of the grievances in the foregoing
case, the General Assenbly replaced Section 10-206 with
Section 12-203(b) which provides as follows:

A grievance procedure nust be initiated by an
enpl oyee within 20 days after: (1) the
occurrence of the alleged act that is the
basis of the grievance; or (2) the enployee
first knew of or reasonably should have known
of the alleged act that is the basis of the
grievance.

In light of the foregoing, M. Tanton's award is
her eby nodi fied to conformw th t he 20-day requi renent of
Section 12-203(b).

As to the substance of the grievance, that is
whether Ms. Mller is entitled to conpensation for the
time for all of her travel to tenporary work | ocations or
just the tinme in excess of normal comute tinme, M.
Tanton rul ed as foll ows:

An enployee is entitled to conpensation
during work tine. Pursuant to COVAR
17.04.11.02B(1)(j), “work tinme includes tine
during which an enployee...[t]ravel s between
honme and the work site other than the assigned
of fice, in accordance with the Standard Travel
Regul ati ons under COVAR 23.02.01.” | believe
that the Departnent of Budget and Managenent,
in adopting this definition of work time, is
equating the determnation of what is and is
not work time, contrasted with comute tine,
tothe simlar determ nati on nade by the Board
of Public Wrks in its Standard Trave
Regul ati ons.

The travel regulations provide that
rei mbursenent for State-owned, State-I|eased
and privately-owed vehicles is subject to
policies issued by the Departnent of Budget
and Managenent, which has adopted “State



Vehicle Fleet Policies and Procedures.” As
nost recently adopted in June 2002, Section 5
of that docunent sets forth the policy
regarding private mleage reinbursenent.
Par agraph 5.01.05 states that:

“Rei mbur senent is based on the principle that
the enployee should be reinbursed for al
official business ml|eage accunulated in a
private vehicle which is beyond the nornal
round trip mleage incurred from the
enpl oyee’s hone to the pernmanently assigned
of fice/work station and back honme again.”

Par agraph 5.01.01(1) further provides:

“A State enployee who | eaves hone to conduct
busi ness w thout stopping at the assigned
office may be reinbursed for all mleage
directly connected with the business trip,
which is in excess of the commute mles
normal ly traveled, i.e., total official mles
driven mnus normal daily commute mles. I n
this situation, the driver has not driven his
normal daily conmmute and therefore nust
subtract it from the total official mles
driven.”

| believe that COVAR 17.04.11.02B(1)(j),
i ncorporating the Standard Travel Regul ati ons,
is intending to apply the quoted mleage
rei nbursenent concept in determ ning whether
an enployee is on work tinme or commute tinmne.
Applying that concept to this situation, for
t hose days when Ms. MIler does not travel to
her assigned office, she would properly be
viewed as being on work time for all tine
directly connected with the business trip, in
excess of her normal conmute tine.

Havi ng revi ewed the regul ations in question, | have
concluded that M. Tanton’s analysis is correct and
t her eby adopt her decision. That decision has the effect
of providing parallel treatnment for office and field
personnel and avoi ds the necessity of managenent havi ng
torequire field enployees to report to the office first
(and |l ast) whenever the audit site is closer to the
office than the enpl oyee’ s hone.



The award is nmodified as set forth above, but the
grievance is otherw se deni ed.

Unhappy with the outcone, Ms. MIler filed a third step appeal
to the Secretary of the Departnment of Budget and Managenent (the
“DBM'), who delegated the case to the OAH. The ALJ conducted an
evidentiary hearing on April 20, 2004, at which M. Mller
testified. James Loftus, Assistant Director of the Conptroller’s
Compliance Division, testified on behalf of the agency.

Ms. MIler maintained that, if she was not traveling directly
to her assigned office, she was “on the clock” fromthe nonent she
got in her vehicle until she arrived at the renbte work site.
Mor eover, she clained that the Conptroller’s travel tinme policies,
both before and after the revision of Septenber 24, 2003, viol ated
Code of Maryland Regul ations (“COVAR') 17.04.11.02B(1)(j), which
st at es: “Wrk time includes tinme during which an enpl oyee
[t]ravel s between honme and the work site other than the assigned
of fice, in accordance with the Standard Travel Regul ati ons under
COVAR 23.02.01.”

Nevert hel ess, Ms. MIler conceded that, under t he
interpretation she advanced, she woul d earn conpensable tine even
if assigned to a renote work site that required less travel tine
than her regular commute to her assigned office. In particular,
she maintained that if, as a result of a work assignnent to a
renote | ocation, she had only a fifteen mnute drive to the renote

work site instead of her normal commute of thirty m nutes fromhone



to office, she would earn conpensable tine of thirty mnutes for a
round trip. Yet, she acknow edged that she earned no conpensatory
time for the entirety of her normal thirty m nute home-to-office
comute. 4

The foll owi ng exchange is pertinent:

[ ASSI STANT ATTORNEY GENERAL]: So you woul d be asserting
your right to conpensatory tinme of 30 mnutes in this
hypot heti cal when your overall work day frombegi nning to
end was in fact a half an hour shorter than your norma
work day, is that correct?

[MLLER]: That's correct.
Ms. MIler described how she learned of the Conptroller’s
initial policy:

I had asked specifically ny supervisor what the travel
policy was and he handed ne that neno, and | said, “Wll,
| have an audit,” and | said, “If | go on that beltway in
the nmorning, I've sat intraffic to go one nile and wait
— and sat for 25 mnutes.”

| said, “lI have to neet — ny manager’s supposed to
be at this tax site at 8:30,” and | now want to | eave a
guarter after 7:00, which with a half-an-hour comute
would give nme the extra half and [sic] hour plus 15
mnutes. So |I would have gotten under the old policy,
the — the neno indicated, 45 m nutes conpensatory tine,
and ny supervisor said, “Ckay.” That Monday | |eft hone
at quarter after 7.:00 to neet. The beltway was tied up,
It was snowi ng and | got to the taxpayer’s site at 25 of
9:00. | thought ny timng was pretty good on doi ng that.

The next day | went into the office and I asked ny
supervisor how to put the time down on the tine card,
because they wouldn’t pay nme for when | |eft hone, they

4 Ms. Mller did not submt any tinme sheets or other
docunentati on showi ng the time for which she was not conpensat ed.
M. Deitchman | ater explained that Ms. MIller’s intention was to
submt time sheets to managenent and payroll after the ruling.
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were going to discount that first half hour, and he said,

“I"1'l have to get back to you.” Well, time cards weren’t
due until the next week, no big deal as far as | was
concer ned.

The followi ng Tuesday tine cards are due and he
says, “Were’ s your tine card,” and | — | rem nded hi mhe

was going to get back and tell nme what hours to put in

and then he told me they weren't going to pay me, they

weren’t approving conpensatory tine.

The Conptroller argued that Ms. MIller’s position could | ead
to the “absurd” result of an enpl oyee who nornmally comrutes thirty
m nutes at both ends of the day obtaining conpensation for fifteen
mnute trips at each end of the day, and yet “putting in a 30-
m nute shorter day.” Moreover, the Conptroller clainmed that, even
iIf its current policy is inconsistent wwth law, S.P.P. 8§ 12-203(b)
limts to twenty days its liability for back pay or conpensation.

Appel | ant advanced t he position expressed by M. Cordi in his
“Managenent Decision” dated Novenber 12, 2003. The Conptroller
conceded that its policy prior to Septenber 24, 2003, was i ncorrect
and i nconsistent with the | aw, but asserted that its revised travel
time policy was correct under COVAR 17.04.11.02B(1)(j).

Loftus testified that the Conptroller’s revised work tine
pol i cy was based upon the m | eage rei nbursenent policy that already
applied to State enpl oyees. He explained that, under the revised
policy, if an enployee with a normal comrute tine of thirty m nutes
were assigned to a renote work site located fifteen mnutes from

t he enpl oyee’ s honme, that fifteen mnute trip “would be all comute

time, no work tinme.” The sanme result would occur if the enployee



with a normal conmute of thirty m nutes was assigned a renote work
site thirty mnutes from hone. However, if the enployee with a
normal comrute tine of thirty mnutes was assigned to a renote work
site forty-five mnutes or ninety mnutes fromhonme, the enpl oyee
woul d be paid for fifteen m nutes or one hour, respectively.?®

The Conptroller introduced a letter of February 8, 2000, from
Andrea M Fulton, Executive Director of the Ofice of Personnel
Services and Benefits within DBM to M. J. Al an Baker, Director of
the Personal Services Administration of the Departnent of Health
and Mental Hygiene. It stated, in part:

In accordance with Code of Maryland Regul ati on ( COVAR)

17.04.011.02B(1)(j), any tine that an enployee travels

between honme and a work site other than the assigned

office is considered work tine. When such situations

occur, we believe it is appropriate to deduct the

enpl oyee’s normal conmute tinme from the actual trave

time. The anount of the enployee’ s actual travel tine

t hat exceeds the enpl oyee’ s normal comrute ti me shoul d be

considered work tine and the enployee should be

conpensat ed, as appropriate under the personnel

regul ati ons concerning overtine, for this tine.

On June 4, 2004, the ALJ issued his decision, concluding, in
part, that the Conptroller’s revised policy “is arbitrary and

inconsistent with | aw and regul ations.” He reasoned:

No statute directly addresses how executive branch
agencies are to define, and conpensate enployees for,

“work tinme,” “commute tinme” or “travel tine.” [COVAR
17.04.11.02B(j) provides, “Work tine includes tine during
whi ch an enpl oyee ... [t]ravel s between hone and t he work

site other than the assigned office, in accordance with

5> This assunes the actual work tinme i s not reduced downward to
account for the extra travel tine.
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the Standard Travel Regul ations under COVAR 23.02.01."]

The Board of Public Wrk's Standard Trave
Regul ations apply to all executive branch State
enpl oyees. COVAR 23.02.01.02B(14) provides as follows:

(14) “Travel status” neans the condition of a
State enployee while traveling on State
busi ness. An enployee is not in travel status
while commuting from hone to the enployee’s
assigned office, regardless of the Iength of
time of that conmute.

Thus, by pronul gated regulation, it is the policy of all
executive agencies in the State (unless otherw se
exenpted) that an enpl oyee traveling fromhone to afield
site, and not to the enpl oyee’'s assigned office, is on
“work time” and in “travel status.” An enployee is to be
paid or conpensated for “work tinme.” See, COVAR
17.04.11.02B(1)(a) through (1) (list of instances that
qualify as conpensable work tine). Wen traveling to a
field site, an enployee is working for the State, “on the
cl ock” so to speak, fromthe time the enpl oyee | eaves t he
resi dence or the place fromwhich the normal commute to
t he assigned office would begin.

In the instant case, under its revised policy (Joint
Ex. #2) the Agency automatically, subtracts out (refuses
to conpensate for) tinme equal to an enpl oyee’ s nornal
estimated comute time from hone to the enployee’s
assigned office and back honme again when the enployee
travels to a field site. The Agency argues that the
policy is anal ogous to the Private M| eage Rei nbursenent
policy contained in the Departnent of Budget and
Managenent’s Vehicle Fleet policy (Joint Ex. #3, p.1l7-
18). That policy is one in which mleage equal to an
esti mated, average round trip commute to an assigned
office is subtracted out of the total mles traveled to
and froma field site, for purposes of reinbursing an
enpl oyee who uses a personal autonobile for travel to a
field site. Wth regard to reinbursing travel tine, the
Agency currently subtracts out the estimated, round trip
travel tine to the assigned office on those days when an
enpl oyee does not commute to the enployee’ s assigned
of fice.

. There is no direct legal authority to allow the
Agency to deduct from an enpl oyee conpensation for the
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work time while on travel status. Moreover, if an
enpl oyee has two or nore residences, or two or nore
pl aces from which an estinmated commute to the assigned
office begins, the automatic deduction policy becones
unmanageabl e. The Agency attenpted to argue that if the
travel tinme to a field site were shorter than the
estimated comute tinme to the assigned office, then the
enpl oyee would sonmehow be wunjustly conpensated and
therefore that interpretation of the | aw and regul ati ons
would lead to an absurd result. | am not persuaded by
the agency’s argunment on that point. | conclude that
[Ms. MIler] has nmet her burdens to show that the Agency
m sapplied the statewide policy in forrmulating its own
travel time policy.

Nevert hel ess, the ALJ sai d:

In the instant case, [Ms. MIler] offered no credible
evi dence regardi ng the cal cul ati on of unconpensat ed wor k
hours that she all eges were wongly deni ed by the Agency.
She has not offered evidence of the extent, if any, of
unconpensat ed work hours.

The ALJ concl uded:

Based upon the foregoing Findings of Fact and

Di scussion, | conclude, as a nmatter of law, that [ Ms.

MIler] denonstrated that the Agency s revised trave

time policy did not conformto | aw and regul ati on. COVAR

17.04.11. 02. | further conclude, however, that [Ms.

Mller] did not neet her burdens wth regard to

denonstrating that she is entitled to conpensation for

certain, unconpensated work time. M. Code Ann. State

Pers. & Pens. § 12-401(2).

Al t hough the ALJ rejected the Conptroller’s argunents on the
nmerits, he “deni ed and di sm ssed” the grievance, because Ms. M| er
had not presented evidence regarding the renedy she sought.
Thereafter, Ms. MIller petitioned for judicial review, and the
Conmptrol l er cross-petitioned. The circuit court agreed with the
ALJ that the Conptroller’s revised policy was not supported by | aw.

On the question of renedies, however, the court remanded the case

12



to OAH

for further proceedings to determne what, if any,
conpensati on should be awarded Petitioner Mller for
travel she undertook to any renote work site. Consistent
with all other aspects of the decision of the
Adm ni strative Law Judge, Petitioner MIler’'s grievance
will be granted.

We shall include additional facts in our discussion.

DISCUSSION
I.

Bef ore di scussing the parties’ contentions, it is helpful to
review the pertinent statutory and regul atory provisions.

Title 17 of COVAR is captioned “Departnment of Budget and
Managenent." Subtitle 04 is titled "Personnel Services and
Benefits." Chapter 11 pertains to “Leave."” Section 02 of Chapter
11 is titled “Wrkweek, Overtinme and Conpensatory Tine." COVAR
17.04.11. 02B st ates:

B. VWor k Ti me.

(1) Work tinme includes tinme during which an
enpl oyee:

(a) |Is onduty, whether at the enpl oyee’s
principal job site or at a renpte | ocation as part of the
State’s tel econmuting program

(b) Is on paid |eave;

(c) Participates in training activities
as a job assignnent;

(d) Is onthe enployer’s premses and is
on call and waiting for work;

(e) Is not on the enployer’s prem ses,
but is on call and waiting for work, and the enpl oyee’s

13



personal activities are substantially restricted;

(f) Is changing into and renoving
program specified clothing and equi pnment necessary for
the performance of the job;

(g) Participates in activities that are
job-related immediately Dbefore the beginning or
i medi ately after the end of an assigned shift;

(h) Travels to and fromwork after being
recalled to work by the appointing authority or the
appointing authority’'s designated representative after
t he enpl oyee has conpl eted the standard wor kday;

(i) Travels to and fromwork after being
called to work by the appointing authority or the
appointing authority’s designated representative on the
enpl oyee’ s schedul ed day off if the enpl oyee works fewer
than 8 hours as a result of being called on the
enpl oyee’ s schedul ed day of f;

(j) Travels between hone and a work site
ot her than the assigned office, in accordance with the
St andard Travel Regul ati ons under COMAR 23.02.01

(k) Wth prior supervisory approval,
i nvestigates and processes a disciplinary appeal or
gri evance, and participates at any conference or hearing
relating to a grievance or appeal, in accordance with
COVAR 17.04.07.07; or

(1) Wthprior supervisory approval, uses
reasonable tinme to investigate and process a conpl ai nt
under State Personnel and Pensions Article, Title 5,
Annot at ed Code of Maryl and.

(2) Work tinme includes any other tine defined
as work tinme under the Fair Labor Standards Act (FLSA),
i f applicable.
(Enphasi s added.)
Title 23 of COMAR is captioned “Board of Public Wrks.”
Subtitle 02 is titled “ProgramAdm ni stration.” Chapter 01 contains

the “Standard Travel Regul ations.” COVAR 23.02.01.01 states:
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.01 Scope.

A. Unless otherwise provided by Ilaw, these
regul ations apply to all travel for official business
undertaken by officials and enployees of units of the
Executive Branch of the State governnent, except el ected
officials and officials and enpl oyees of the University
of Maryl and System

B. If a contract specifically provides for their
application, these regulations may apply to official
busi ness travel of persons performng a State contract.

C. These regulations do not apply:

(1) When alineitemin the annual State budget
specifically identifies anitemand anount for exenpti on.

(2) To State-owned, State-leased, or privately
owned notor vehicles. Reimbursement to employees or
officials who use State-owned, State-leased, or privately
owned motor vehicles to conduct official business for the
State is within the _jurisdiction of the State Fleet
Administrator, Department of Budget and Management, and
subject to policies issued by the Secretary of Budget and
Management.

(Enmphasi s added.)
COVAR 23.02.01.02 is also relevant. It provides:

.02 Definitions.

B. Terns Defi ned.

(5) Enpl oyee.
(a)"Enpl oyee" nmeans an enployee or

official of a unit of the Executive Branch of
St at e governnent.

* * %

15



(10) “Routine business travel” neans
aut hori zed travel on a daily basis or periodic
basis to a jobsite other than the enployee’'s
assigned office for official business.

* % %

(14) “Travel status” nmeans the condition
of a State enployee while traveling on State
busi ness. An employee is not in travel status
while commuting from home to the employee’s
assigned office, regardless of the |length of
time of that commute.

(Enmphasi s added.)

Part 5.0 of the State Fleet Admnistrator’s “State Vehicle
Fleet Policies and Procedures” addresses mnleage reinbursenent.
Section 5.01.05, “Reinbursable M| eage,” states:

Rei mbur senent i s based on the principle that the enpl oyee

should be reinbursed for all official business mleage

accunulated in a private vehicle which is beyond the
normal round trip mleage incurred from the enpl oyee’s

hone to the permanently assigned office/work station and
back hone agai n.

Section 5.01.05 further provides:

A State enployee who |eaves hone to conduct business

wi t hout stopping at the assi gned office may be rei nbursed

for all mleage directly connected with the business

trip, which is in excess of the commute mles normally

traveled i.e. total official mles driven m nus nornal

daily commute mles. 1In this situation, the driver has

not driven his normal daily commute and therefore nust

subtract it fromthe total official mles driven

Title 8 of the S.P.P. Article is captioned “CoOWENSATION OF
EMPLOYEES SUBJECT TO SALARY AUTHORI TY OF SECRETARY OF BUDGET AND MANAGEMENT. ”
Tile 8, Subtitle 3, is captioned “Overtime Compensation.” S.P.P

8§ 8-302, “Construction and entitlement,” provides:
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(a) Construction of Subtitle.--This subtitle

[ Overti ne Conmpensation] shall be interpreted and appli ed,
to the extent applicable, in accordance with the Federal

Fai r Labor Standards Act;

(b) Entitlement.--All enployees subject to this

subtitle are entitled to the greater of

(1) The benefits that are provided in
subtitle; or

(2) Tothe extent applicable, the benefits required

by the federal Fair Labor Standards Act.
(Emphasi s added.)®

S.P.P. § 12-203(b) states:

this

(b) Time Iimitations. — A grievance procedure nust
be initiated by an enployee within 20 days after:

(1) the occurrence of the alleged act that

the basis of the grievance; or

(2) the enployee first knew of or reasonably

S

shoul d have known of the alleged act that is
t he basis of the grievance.
S P.P. 8§ 12-402(a), “Renedies available to grievants,”
provi des:
(a) In general. — Except as provided in subsection

(b) of this section, the renedies available to a grievant
under this title are limted to the restoration of the
rights, pay, status, or benefits that the grievant

ot herwise would have had if the contested policy,

procedure, or regulation had been applied appropriately

as determ ned by the final decision naker...
II.

The Conptroller contends that its revised trave

policy is

6 Appellee did not rely bel ow on the Fair Labor Standards Act

(“FLSA”), and does not argue before this Court
Comptroller’s revised policy fails to conply with FLSA
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val id because it provides for conpensation to enployees for tine
actually worked, while denying conpensation for the tine it
ordinarily takes the enpl oyee to cormmute between hone and office.
Appel | ant states:

This policy equates conpensation for persons working at
a renote work site with conpensation for persons working
at an assigned office; equates the State’s work tine
policy with the State’s travel reinbursenent policy; is
logical; and is fair. It avoids a windfall to enpl oyees
assigned to a renote work site |located closer to their
homes than their assigned office and is consistent with
federal |aw.

Appel l ant notes that COVAR 23.02.01 contains regulations
adopted by the Board of Public Wrks regarding travel for official
busi ness. (y.10) According to the Conptroller, “work tinme,” as
defi ned under COVAR 17.04. 11.02B(1)(j), conports “with the Standard
Travel Regul ations under COVAR 23.02.01.” Therefore, asserts
appel l ant, “by express regulation” DVMB “has adopted the criteria
for determning what is and is not reinbursabl e business m | eage,
as set forth in the State’s Standard Travel Regul ations, as the
criteria to be used in determning work tinme.” The Conptroller
adds that, “Iwere this not so, the phrase in COVAR
17.04.11.02B(1)(j) ‘in accordance with COVAR 23.02.01" would be
mere surplusage....”

The Conptrol |l er points out that COVAR 23. 02. 01. 01C(2) provi des
that the travel regulations do not apply to “State-owned, State-

| eased, or privately owned notor vehicles [used] to conduct

of ficial business for the State.” Rat her, “[r]einbursenment to
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enpl oyees or officials who use State-owned, State-|eased, or
privately owned notor vehicles to conduct official business for the
State is within the jurisdiction of the State Fl eet Adm ni strator,
Depart nent of Budget and Fi scal Pl anning [ now DBM, and subject to

policies issued by the Secretary.... Accordi ngly, appellant
contends that “DBM s incorporation of the Board of Public Wrks’
travel policy in turn adopts the policies established by the State
Fl eet Adm nistrator.”

Appel | ant underscores that “[t]he rule for m | eage
rei nbursenent, which DBM has adopted for defining work tine, is
clear: the tinme it takes to commute from hone to the assigned
office is personal tine and nust be subtracted out.” In its view,

DVMB's own regul ation, COVAR 17.04.11.02B(1)(j), through

an incorporation by reference, adopts the State Fl eet

Policy as the basis for determi ning work tine. Thus, the

Conmptroller’s revised policy, based as it is on DBMs

State Fleet Policy, is derived directly from DBMs own

definition of work time. That definition requires that

the home to assigned office comute segnent of each trip

be subtracted from the total travel tinme to determ ne

conpensable “work tine.”

According to appellant, its interpretation of the work tine
policy is logical and consistent with the DBM Fl eet Policy; both
policies recognize that travel time from hone to the assigned

of fice is personal, and not conpensable as work-related.”
Appel | ant suggests that, “to hold otherwi se would create several
anonal i es and absurdities of the type that courts regularly caution

shoul d be avoided.” In appellant’s view, the revised policy
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“avoi ds an unwarranted wi ndfall when an enployee is assigned to a
renote work site that involves a conmute that is shorter than the
normal drive to the assigned office.” Appellee s position, argues
the Conptroller, could lead to the “inappropriate” result of “an
auditor [having] earned 30 mnutes of conpensatory tine — for

putting in a 30 mnute shorter day.” Appellant asserts: “Disparate

treatment of similar conponents of the sane trip makes no sense.
This is particularly true where, as here, the rule for conmputing
work time is based on the rule for conputing business mleage
rei mbur senent .”

Moreover, appellant insists that its interpretation “is
consistent with the views of DBM~” Referring to the letter of
February 8, 2000, from DBM Executive Director Fulton,’ appellant
mai ntai ns that “these interpretations, by the official charged with
adm ni stering the provisions in question,” should receive “‘a great
deal of deference.’” (Ctation omtted.)

In addition, appellant relies by analogy on 29 U S C 8§
254(a), which provides that an enpl oyer is not subject toliability
or required to pay overtine under the Fair Labor Standards Act of
1938 (“FLSA”) for activities that are “prelimnary or postlimnary”

to principal activities.

Finally, appellant contends that, under S.P.P. 8§ 12-203(b),

" As noted, Fulton stated, in part: “IWe believe it is
appropriate to deduct the enployee’s nornmal conmmute tinme fromthe
actual travel tinme.”
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the maximumrelief to which appellee is entitled is limted to the
period of twenty days prior to her filing of the grievance on
August 7, 2003. Appellant expl ains:

The filing of a grievance on August 7, 2003, permts at
nost an award goi ng back 20 days, but no further. Wre
this not the case, an enpl oyee could allow an erroneous
(or illegal) managenent policy to continue, indefinitely,
t hus buil di ng up damages for the enpl oyee, whil e denying
managenent t he know edge needed to fix the problem The
ALJ recognized this limt in his reference to “the
twenty-day rule.”

Appel | ee counters that the

ALJ was correct in hisinterpretation of thelawrelative
to the substantive issue presented in the Appellee’ s
grievance: \Wether the |aw requires the enpl oyee to be
conpensated for all of the time she spends traveling
bet ween her hone and a work site other than her assigned
of fice? The ALJ concluded that the answer to that
question is yes. That conclusion was correct....

Furt her, she asserts:

The plain |Ianguage of the regulation requires that the
Enpl oyee be conpensated for the entire tine spent
traveling from hone to a work site other than the
assigned office. There is no support in the | anguage of
the regulation for the Conptroller’s position that it is
authori zed to subtract any tinme fromthat travel tinme and
deem it non-conpensabl e.

Appel l ee relies on the definition of “travel status”® in COVAR
23.02.01.02(14), claimng an enployee is traveling on State

busi ness when proceeding fromhone to a renote site other than the

8 As noted, “travel st at us” is defined in COVAR
23.02.01.02(14) as “the condition of a State enployee while
traveling on State business. An enployee is not in travel status
while comuting from hone to the enployee’'s assigned office,
regardl ess of the length of tinme of that conmute.”
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regularly assigned office. Appel | ee also asserts that COWAR
23.02.01.02(10), defining “routine business travel,” supports her
vi ew, because it neans “authorized travel” to “a jobsite other than
t he enpl oyee’ s assigned office for official business.” According
to appellee, “the logical, and correct, interpretation of these
regul ati ons” neans that whenever an enployee is in travel status,
he or she is on work tinme, because the enployee is engaged in
“routine business travel” for the State. She adds that her
I nterpretation conports with the plain nmeani ng of the words used in
the COVAR regul ati ons.

Appel | ee al so conplains that the Conptroller relies not on
COVAR 17.04. 11. 02B(1) and the Standard Travel Regul ations, but upon
a manual adopted by the State Fleet Adm nistrator. According to
appel | ee, the nmanual addresses the policies and procedures by which
State enpl oyees nay utilize vehicles fromthe State vehicle fleet
or receive reinbursenent for mleage if a personal vehicle is used
for State business, but the manual does not pertain to conpensabl e
“work time.” In appellee’s view, the policy relied upon by the
Comptrol l er “does not possess the force and effect of |law and,
“lolnits face, the policy ... has no application to the issue in
this case.”

Ms. MIler seens to recognize that “anonalies and absurdities”
are created by conpensating an enpl oyee “for work tinme under one

regul ation, while another policy does not afford the enployee
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m | eage rei nbursenent for the sanme trip.” She states: “It may be
true that this is an inconsistency that is not wse or
appropriate.” Neverthel ess, appell ee asserts:

That does not nean, however, that the appropriate way to

remedy that inconsistency is to deprive the enpl oyee of

the conpensation she is clearly entitled to under COVAR

just because she nmay not be entitled to mleage

rei nbursenent for the trip as well. It makes nore sense

to bring the m | eage rei nbursenent policy intoconformty

with COVAR s definition of “work tinme,” not the other way

ar ound. After all, properly pronmul gated COVAR

regulations carry the force and effect of [|aw The

policy manual relied upon by Appellant does not.

Mor eover, appellee contends that appellant’s reliance upon
FLSA “is sinply not the issue in this case,” as it was not relied
upon by the appellee in her claimor by the ALJ in his decision.
She asserts: “Maryland law clearly contenplates that state
enpl oyees will be entitled to conpensation in a |arger nunber of
circunstances than are guaranteed by the FLSA.”

MIller directs us to S.P.P. 8 8-302 which led to the
promul gati on of COVAR 17.04.11.02.B. The statute states: “Al
enpl oyees subject to this subtitle are entitled to the greater of:
(1) the benefits that are provided under this subtitle; or (2) to
the extent applicable, the benefits required by the federal Fair
Labor Standards Act.” According to appellee, “Mryland | aw does
not sinply mrror or ‘codify’ the requirenents of the FLSA
Rat her, there are circunstances in which state | aw goes beyond t he

FLSA....” In appellee’s view, the Conptroller asks this Court to

“sinply ignore COVAR regulations ... which squarely resolve” the
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I ssue, and instead to “adopt a tortured and convol uted argunent
whi ch essentially ignores controlling law directly on point, in
favor of a policy manual whi ch has no reasonabl e application to the
i ssues or facts presented in this case.”

Finally, appellee contends that the issue of whether her
renmedy is limted to conpensation for twenty days is not properly
before this Court, because in its “Question Presented” appellant
“rai ses only the question of the correctness of the decision bel ow
onthe legality of the Conptroller’s revised work tinme policy.” 1In
any event, citing S.P.P. 8 12-402(a), “Remedies available to
grievants,” which provides that the renedies available to a
grievant under this title include “the restoration of the rights,
pay, status, or benefits that the grievant ot herw se woul d have had
if the contested policy, procedure, or regulation had been applied
appropriately as determ ned by the final decision naker,” appellee
contends that the |aw provides that enployees who are successfu
t hrough the grievance process are entitled to be nmade whol e.

III.

W review the decision of an admnistrative agency in
accordance wth the well-established principles of admnistrative
| aw. See, e.g., Maryland Aviation Administration v. Noland, 386
Md. 556 (2005); Bd. of Physician Quality Assurance v. Mullan, 381
Md. 157, 165 (2004); Oltman v. Bd. of Physicians, 162 Ml. App. 457,

482 (2005). When an agency’'s determnation is made by an ALJ,
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““ITt]he decision of the Ofice of Admnistrative Hearings is the
final adm nistrative decision.’” Department of Public Safety and
Correctional Services v. Palmer, 389 M. 443, 453-54 (2005)
(quoting S.P.P. 8 12-205(c)(2)(ii)). Accordingly, we review the
ALJ' s decision, not that of the circuit court.

Wien we review the decision of an adm ni strative agency, our
role is the sane as that of the circuit court. Capital Commercial
Props., Inc. v. Montgomery County Planning Bd., 158 Mi. App. 88, 95
(2004); see also Stansbury v. Jones, 372 MI. 172, 182 (2002); Bd.
of Physician Quality Assurance v. Banks, 354 Md. 59, 68 (1999). As
to an agency’'s final decision, we consider “‘(1) the legality of
the decision and (2) whether there was substantial evidence from

the record as a whole to support the decision. State Highway
Admin. v. David A. Bramble, Inc., 351 Md. 226, 238 (1998) (citation
omtted); see also Total Audio-Visual Systems, Inc. v. Dep’t of
Labor, 360 Md. 387, 394 (2000).

An agency’'s factual findings are binding upon a review ng
court, so long as they are supported by substantial evidence in the
record. United Parcel Serv., Inc. v. People’s Counsel, 336 M.
569, 577 (1994). Substantial evidence is defined as “such rel evant
evi dence as a reasonable mnd m ght accept as adequate to support
a conclusion.” Bulluck v. Pelham Wood Apartments, 283 Ml. 505, 512

(1978); see Gigeous v. ECI, 363 M. 481, 497 (2001). In other

wor ds, the review ng court nmust ask whether “reasoning m nds could
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reach the sanme conclusion fromthe facts relied upon by the Board.”
Dep’t. of Labor v. Hider, 349 M. 71, 78 (1998).

We then “*determine if the adm nistrative decisionis prem sed
upon an erroneous conclusion of |aw. '~ Noland, 386 M. at 571
(citations omtted); see also Board of Physicians v. Bernstein, 167
Mi. App. 714, 749 (2006); Human Resources v. Howard, ___ M. App.
__, No. 2099, Sept. Term 2004, slip op. at 12 (filed My 18,
2006). The Noland Court expl ai ned:

Even with regard to sonme |egal issues, a degree of

def erence should often be accorded the position of the

adm ni strative agency. Thus, an adm nistrative agency's

interpretation and application of the statute which the
agency adm ni sters shoul d ordinarily be gi ven

consi der abl e wei ght by reviewi ng courts.... Furthernore,
the expertise of the agency in its own field should be
respect ed.

386 M. at 572 (citations omtted). See also Palmer, 389 M. at
453. “On the other hand,” said the Noland Court, “when a statutory
provision is entirely clear, wth no anbiguity whatsoever,
“admi ni strative constructions, no matter how well entrenched, are
not given weight.’” 386 Ml. at 572

Courts have long recognized that it is within the power of
agencies to enact regulations. As the Court said in Comptroller of
Treasury v. Rockhill, Inc., 205 Ml. 226, 232-33 (1954):

It is universally recognized that it would be inpossible

for the Legislature to deal directly with the nultitude

of details in the conplex conditions upon which it

| egislates, and so it has becone customary for the

Legi slature to del egate to each admi ni strati ve agency t he
power to make rules and regulations to carry | egislation
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into effect. Unless an admnistrative officer or

departnent is permtted to make reasonable rules and

regul ations, it would be inpossible in many i nstances to
apply and enforce the |egislative enactnents, and the

good to be acconplished would be entirely | ost.

See also Christ v. Md. Dept. of Natural Resources, 335 M. 427
(1994); Department of Transp. v. Armacost, 311 Md. 64 (1987).

At the sane time, an agency’ s power to enact regulations is
not without limts. “‘Legislation nmay not be enacted by an
adm ni strative agency under the guise of its exercise of the power
to make rul es and regul ati ons by issuing a rule or regul ati on whi ch
i's inconsistent or out of harnmony with, or which alters, adds to,
ext ends or enl arges, subverts, or inpairs, limts, or restricts the
act being admnistered.’” Mayor of Baltimore v. William E. Koons,
Inc., 270 Md. 231, 236-237 (1973) (citation omtted). Moreover

“regul ati ons adopt ed by an adm ni strati ve agency nmust be reasonabl e

and consistent with the letter and policy of the statute under

whi ch the agency acts.” Id. at 237.
In general, an agency may enact rules that are either
| egi slative or interpretive. “*Alegislative rule is the product

of an exercise of delegated |egislative power to nake the |aw
through rules. An interpretive rule is any rule an agency issues
wi t hout exercising del egated | egi sl ative power to nmake | aw t hrough

rul es. Dep’t. of Public Safety and Correctional Services V.
Beard, 142 M. App. 283, 301 (quoting Davis, Administrative Law

Treatise, Ch. 7, 8 7.8 at 36 (1979)), cert. denied, 369 M. 181
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(2002). In Board of School Comm’rs. v. James, 96 M. App. 401
(1993), we recognized that an admnistrative regulation is
“legislative,” so as to carry the force of law, if “it ‘affects
i ndi vidual rights and obligations’ and ... the agency intended the
rule to be legislative as ‘evidenced by such circunstanti al
evidence as the formality that attended the nmking of the |aw,
including rule making procedure and publication.’”” 1d. at 422
(quoting Peter Raven-Hansen, Regulatory Estoppel: When Agencies
Break Their Own “Laws,” 64 Tex. Law Rev. 1, 16 (1985)); see also
Waverly Press, Inc. v. State Dept. of Assessments & Taxation, 312
Md. 184, 191 (1988).

The regul atory provisions pertinent here are legislative in
nature. Accordingly, they have the force of |aw

In construing the regul atory provisions set forth previously,
we are m ndful that courts have generally applied the sane rul es of
construction to both the interpretation of statutes and the
interpretation of agency regulations. Maryland Comm’n on Human
Relations v. Bethlehem Steel, 295 Ml. 586, 592-93 (1983); Dorsey v.
Beads, 288 M. 161, 176 (1980). Determ ning the nmeaning of a
statute is a question of law, subject to de novo review. Auction
of Estate Representatives v. Ashton, 354 M. 333, 341 (1999);
Calomiris v. Woods, 353 Ml. 425, 434 (1989).

“Every quest to discover and give effect to the objectives of

the legislature [or the agency] begins with the text of the
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statute.” Huffman v. State, 356 M. 622, 628 (1999); see In re:
Victor B., 336 Md. 85, 94 (1994). The language is the “primry
source” to ascertain such intent. State v. Pagano, 341 M. 129,
133 (1996). In interpreting the text, we give the words “their
ordi nary and natural meaning.” Whack v. State, 338 M. 665, 672
(1995); see Lewis v. State, 348 MI. 648, 653 (1998). GCenerally,
“Iwe neither add nor delete words to a clear and unanbi guous
statute [or regulation] to give it a neaning not reflected by the
words ... or engage in a forced or subtle interpretation in an
attenpt to extend or |imt the ... neaning.” Taylor V.
Nationsbank, 365 Md. 166, 181 (2001); see Mid-Atlantic Power Supply
Assoc. v. Public Service Comm’n of Md., 361 M. 196 (2000).
Rather, “if the Jlanguage [of a regulation] is <clear and
unanbi guous, there is usually no need to |look further.” Gary v.
State, 341 Md. 513, 520 (1996); see Adamson v. Correctional Med.
Servs., 359 M. 238, 251 (2000). Mor eover, under settled
principles of statutory construction, the word "shall" s
ordinarily presuned to have a mandatory neani ng. See In Re Anthony
R., 362 Md. 51, 56 (2000); In Re Abiagail C., 138 Ml. App. 570, 581
(2001); Egloff v. County Council of Prince George’s County, 130 M.
App. 113, 130 (2000).

As wth a statute, we do not read the words of a regulation in
isolation. Instead, we read themwi th reference to the |l egislative

schemre of which they are a part, so as to effectuate the
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| egislative intent. Mayor & City Council of Balt. City v. Johnson,
156 Md. App. 569, 592-95 (2004), arff’d 387 M. 1 (2005). “We may
al so consider the particular problem or problens the |egislature
was addressing, and the objectives it sought to attain.” Sinai
Hosp. of Baltimore, Inc. v. Department of Employment & Training,
309 md. 28, 40 (1987). And, as with a statute, in construing a
regulation we aim “to avoid results which are ‘illogical,’

‘unreasonable,’” or ‘inconsistent with conmmbn sense. Romm v.
Flax, 340 Md. 690, 693 (1995) (citation omtted).
IV.

At the time of the first step of the grievance procedure,
under the Conptroller’s then existing policy, enployees traveling
to off-site locations were conpensated only for travel tine that
exceeded commuting time by nore than one half hour. The
Comptrol | er recogni zed that the policy denied enployees
conpensation for a period of tine that should have been viewed as
work time. Accordingly, in a decision issued on Septenber 12,
2003, MIller’s grievance was granted, in part; MIller was found
entitled to conpensation, as work tinme, for all travel tine in
excess of the tine that she normally spent commuti ng between hone
and office.?®

On Septenber 24, 2003, twelve days after the decision at the

° W have already noted Ms. Mller’'s normal comute tinme from
her home to 301 Preston Street is “half an hour.”
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first step grievance hearing, the Conptroller changed the work tine
policy and notified all affected enpl oyees. Neverthel ess, the ALJ
rejected the revised policy, concluding that an enployee “is
working for the State, ‘on the clock,’ so to speak, fromthe tine
the enployee |eaves the residence or the place from which the
normal commute to the assigned office would begin,” until arriving
at a field site.

W agree wth appellant that the ALJ' s conclusion is
I nconsi stent with the plain neaning of the regul ations. Therefore,
the ALJ’ s decisionis “prem sed on an erroneous concl usion of |aw.”
Noland, 386 Ml. at 571. W expl ain.

COVAR 17.04.11.02B(1)(j) plainly defines “work tine” as the
time during which an enpl oyee “[t]ravel s between hone and a work
site other than the assigned office, in accordance with the
Standard Travel Regul ations under COVAR 23.02.01.” As noted, M.
Ml ler asserts that the plain | anguage of this regul ation requires
that the enployee “be conpensated for the entire time spent
traveling fromhonme to a work site other than the assigned office,”
wi thout regard to the fact that, but for the travel to an off site
| ocation, the enployee would have spent sone period of tine
comuting to the assigned office. However, the Standard Trave
Regul ati ons under COMAR 23.02.01.01(c)(2) provide: “Reinbursenent
to enployees or officials who use State-owned, State-|eased or

privately owned notor vehicles to conduct official business for the
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State is within the jurisdiction of the State Fl eet Adm ni strator,
Depart ment of Budget and Fi scal Planning [ now Departnent of Budget

and Managenent (“DBM')] and subject to policies issued by the

(Enphasi s added.)

Secretary. ..
We agree with the Conptroller that it is

cl ear what t he “plain | anguage” of COVAR
17.04.11.02B(1)(j) both does and does not do. It does
not provide that the “entire” hone to renpte site commute
constitutes work tinme. The |anguage of the regulations
does require, by its incorporation by reference of the
Standard Travel Regul ations, resort to the state fleet
policies to determ ne what is to be considered work ti ne.

It is “well settled that incorporation by reference is a
perfectly acceptable and appropriate nethod of drafting
| egislation.” Boitnott v. Mayor and City Council of Baltimore, 356
Ml. 226, 242 (1999); see also Smith v. Plymouth Locomotive Works,
Inc., 304 Md. 633, 638-39 (1985) (“The authorities uniformy agree
that a statute may adopt all or part of another statute by
descriptive reference thereto, and when this occurs it is as if the
part adopted has been witten into the adopting statute”).

| N Hanrahan v. Alterman, 41 Ml. App. 71, cert. denied, 284 M.
744 (1979), we said:

The | aw recogni zes “a special class of rel ated statutes,

the relationship [between which] results from the

fact that one statute adopts the terns of the other

without restating them!t” I ncorporating statutory

provisions by reference, partially or entirely, into

| egi sl ati on has been |ong recogni zed as an acceptable

practice on both the state ! and federal |evels [! unless

prohi bited by constitutional provisions. “The purpose of

i ncorporating, [adopting,] or referringto prior statutes
is to avoid encunbering the statute books w th usel ess
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repetition and unnecessary verbi age.”
Id. at 81 (citations omtted).

The regul ations set out in the “State Vehicle Fleet Policies
and Procedures” manual are incorporated by reference into COVAR
17.04.11. 02B(1) (j) - To conclude otherwise would defeat the
“ordi nary and natural neaning” of the words of the statute, whack

v. State, 338 MI. at 672, taking “a clear and unambi guous st at ute”

and giving it “a forced ... interpretationin an attenpt to extend
or limt the statute’s neaning.” Taylor v. Nationsbank, 365 M. at
181.

Accordingly, the principles outlined above require us to
consider the State Fl eet policies adopted by the DBM s State Fl eet
Admi nistrator. As noted, 8 5.01.05 of the “State Vehicle Fleet
Pol i cies and Procedures” provides, in part:

A state enployee who |eaves home to conduct business

W t hout stopping at the assigned office may be rei nbursed

for all mleage directly connected with the business

trip, which is in excess of the commute miles normally

traveled i.e. total official miles driven minus normal
daily commute miles. In this situation, the driver has

not driven his normal daily commute and therefore nust

subtract it fromthe total official mles driven
(Enphasi s added.)

The Conptrol |l er has anal ogi zed the treatment of an enpl oyee’s
travel tinme to the treatnent of mleage. An enployee is entitled
to paynent for mleage that exceeds the nileage for the daily
commute; when driving for State business, the enployee is

conpensated for mleage, mnus the mleage that would have been
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driven for coommuting. The Secretary of DBM who adm ni sters both
work time and travel reinbursenent, has chosen to apply to travel
time the policy applicable for mleage, i.e., awardi ng conpensati on
for travel time mnus normal comuting tine.

Al t hough “commute tinme” is not defined in COVAR 17.04. 11. 02,
“work tinme” is defined in subsection B. The om ssion of “commute
time” in COVAR 17.04.11. 02B, conbined with the detailed definition
of “work time” in that subsection, logically suggests to us that
“commute tine” is not tantanount to work tinme. Additionally, with
reference to FSLA, we note that “prelimnary activities," as
described in the FLSA, are “those activities which are engaged in
before the threshold of, or entrance upon the day’'s principal
activity.” 29 U.S.C. A 8 254(a)(2); see also Bagrowski v. Maryland
Port Authority, 845 F. Supp. 1116 (D. M. 1994); Marshall v.
Gerwill, Inc., 495 F. Supp. 744 (D. M. 1980).

We are persuaded by appellant’s contention that conmuting is
“prelimnary to or postlimnary to” appellee’s principal activity,
and therefore it is not conpensabl e under the Portal -to-Portal Act
of 1947, 29 U.S.C. § 254(a). It relieved enployers from*“liability
or punishnent under the Fair Labor Standards Act of 1938" for
failing to pay an enployee for the follow ng activities:

(1) walking, riding, or traveling to and fromthe
actual place of performance of the principal activity or

Zﬁgivities whi ch such enpl oyee is enployed to perform

(2) activities which are prelimnary to or
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postlimnary to said principal activity or activities,

whi ch occur either prior to the tinme on any particul ar

wor kday at whi ch such enpl oyee comrences, or subsequent

to the tine on any particul ar workday at whi ch he ceases,

such principal activity or activities.

Maryl and | aw accomopdates the FLSA' s exclusion of comuting
time as conpensable. As appellee correctly points out, “there are
circunstances in which state |aw goes beyond the FLSA, as
recogni zed by the General Assenbly when it explicitly stated that
state enpl oyees are entitled to the greater of that which they are
afforded by state or federal law.” The FLSA is a floor, not a
ceiling.

COVAR 17.04.11.02B explicitly contenpl ates conpensation for
State enployees for certain prelimnary and postlimnary
activities, granting the enployee the tine in excess of daily,
normal commute tine when an enpl oyee “[t]ravel s bet ween honme and a
work site other than the assigned office.” COVAR 17.04.11.02B(j).
Conversely, when an enpl oyee travels off site, the provision does
not provide for conpensation for the tine that would have been
spent for the daily, normal conmute.

Under appellee’ s analysis, an enployee assigned to a renote
work site that requires less travel tinme than the normal, daily
commute would have a shorter work day, yet earn conpensation in
excess of a full day’ s pay. Conpensating enployees for their

entire travel tinme to a renote work site, w thout consi deration of

regular comute tine, would lead to unjust enrichnment of the
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enpl oyee, who would ordinarily have spent a portion of that tine
traveling to the regular work site. Commute tinme is not work tine,
and an enployee who is on travel status is not entitled to
conpensation for either the mleage or the tine that the enpl oyee
regularly spends to conmute. We decline to endorse a facially
absurd result that is blatantly unfair to the taxpayers and results
in awndfall to the enpl oyee.

We pause to review the Court of Appeals’'s recent opinion in
Palmer, supra, 389 M. 443, which is facially simlar but
di stingui shable on its facts. |In Palmer, non-unifornmed enpl oyees
at the Eastern Correctional Institution (“ECI") grieved, inter
alia, that ECl's “security search policy ... required themto use
personal |eave tinme to undergo searches and rel ated delays while
entering and exiting the Institution.” 1Id. at 444. The grievants
were unsuccessful before the Wrden, the Secretary of the
Departnment of Public Safety and Correctional Services (the
“Departnment”), and the Secretary of Budget and Managenent (the
“Secretary”). Id. The Secretary referred the grievance to the
OAH, where the ALJ construed the “work tinme” regulations in favor
of the grievants. Id

The ALJ' s decision rested on the ALJ's construction of COVAR
§ 17.04.11.02B(1)(g), which states that “[w]ork tinme includes tine
during which the enployee ... participates in activities that are

job-related i mMmedi ately before the beginning or inmediately after
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the end of an assigned shift....” I1d. at 448. The ALJ concl uded
that the tine spent clearing security constituted a job-related

activity under COVAR 17.04.11.02B(1)(g), citing the follow ng

reasons: “the requirenent ... is a pre-requisite to the
[ e] npl oyee’ s commencenent of and conpl etion of the work day”; “it
cannot be acconplished off-site, on the enployee’s own tine”; “this

pre-requi site is mandat ed by Managenent”; whil e waiting, “enpl oyees
are subject to Managenent’s assi gnnent and supervision”; and “the
time it takes ... to undergo security can be unduly del ayed by
Managenent activities such as a |l ock-down, or entry of inmates into
the institution or unavailability of a female officer.” 1d. at
449. The ALJ's decision was upheld on judicial review by the
Circuit Court for Sonerset County. Id

In the Court of Appeals, the Court noted that “the issue
raised is whether the tine spent in clearing security is part of
the Giievants’ work tinme.” Id. at 448. The Gievants did “not
contest the requirenment that they clear security.” 1d. at 447
They sought “to punch in before, and out after, they have cl eared
security, so that they will not be charged personal |eave tine if
they do not arrive at their work stations by the start of a shift
or if they |eave their work stations before the end of a shift.”
Id. at 447-48.

The Court observed that the ALJ “carefully limted the

Gievants’ work tine to the scope of COVAR 17.04.11.02B(1)(g9),
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hol ding that tinme spent clearing security checks was ‘job-rel ated’
only when entering or exiting a shift.” Id Hol ding that the
ALJ’ s decision “was not prem sed upon an erroneous concl usion of
law,” the Court noted first that the ALJ's determ nation was
“entitled to a degree of deference described as ‘considerable
weight.”” 1Id. at 453 (citing Noland, 386 Mil. at 572). Second, the
Court held that the ALJ's decision “is supported by ordinary rules
of statutory construction.” 1d. at 454. The Court stated: “By
the plain | anguage of [ COVAR 17.04.11.02B(1)(g)], the activity need
only be job-related, and the ALJ gave explanations that are
reasonabl e and hardly arbitrary for concluding that the security
cl earance activity in the instant matter was job-related.” 1d

Palmer involved activities that occurred once the enployee
arrived at their regular work site. In contrast, the case sub
judice i nvolves travel to and froma renote work site, and does not
inplicate a requirenent that an enpl oyee use his or her personal
time, wthout conpensation, while engaged in a work-related
activity. Under the Conptroller’s revised travel policy, Mller is
conpensated for tinme that exceeds nornmal, daily comute tine.
Wiile travel to an off-site work location “is mandated by
Managenent,” id., she is conpensated for tinme that exceeds her own
normal commute tine.

As we see it, the ALJ's interpretation was prenised on the

erroneous conclusion that existing regulations nmandated that an
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enpl oyee’s entire commute between hone and a renote work site be
treated as work tine. The ALJ ignored the incorporation by
reference of the Standard Travel Regul ations into COVAR
17.04.11.02B(1)(j). The ALJ also ignored the scenario in which
travel to a renote work site takes less tinme than travel to an
assigned office; in that i nst ance, the ALJ's erroneous
interpretation of the regulations would create a windfall for the
enpl oyee. The Conptroller’s interpretation, in our view, mrrors
the DBM s travel regulations and avoids that unreasonable result.
V.

W agree that appellee is entitled to the award of
conpensation as provided in Cordi’s “Managenent Decision” of
Novenber 12, 2003. That decision nodified the August 7, 2003
first step grievance decision “to conform with the 20-day
requirenent of [S.P.P.] Section 12-203(b)."?°

As we indicated earlier, appellee sought conpensation dating
back to the comrencenent of her enploynent with the Conptroller in

2001. But, there is no authority to support appellee’s claimfor

0 As we have already noted, S.P.P. 8§ 12-203(b) states:

(b) Time limitations. — A grievance procedure mnust
be initiated by an enployee within 20 days after:

(1) the occurrence of the alleged act that is
the basis of the grievance; or

(2) the enployee first knew of or reasonably

shoul d have known of the alleged act that is
the basis of the grievance.
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such an award.

Appel l ee filed her grievance on August 7, 2003, nmeking it
applicable for all acts occurring within the previous twenty days.
Consistent with the Conptroller’s revised work tine policy,
appel lee’s renmedy is statutorily limted under S.P.P. 8 12-203(b)
to the period beginning July 19, 2003, i.e., twenty days prior to
the filing of her grievance, until Septenber 24, 2003, the
effective date of the Conptroller’s revised work tine policy.

JUDGMENT REVERSED. CASE REMANDED TO THE
CIRCUIT COURT FOR BALTIMORE CITY WITH
INSTRUCTIONS TO REMAND TO THE OFFICE OF
ADMINISTRATIVE HEARINGS. COSTS TO BE
PAID BY APPELLEE.
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