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The issue in this case is whether, under the applicable
statutory and regul atory schenme, a state agency is entitled to deny
its enpl oyees reclassifications solely because of present fiscal

difficulties.

Vicki CGeorge, Margaret didden and Helen Nelson were
previously enpl oyed as Revenue Examners |1l at the Mdtor Fuel Tax
Division of the Ofice of the Conptroller of the Treasury. During
1991, all three enployees net the qualifications for Revenue
Specialist |, a position wth a higher rate of pay and greater
responsibilities than required for Revenue Examner 111. Upon
meeting these qualifications, the Division Director submtted to
the Conptroller's personnel office applications for reclassifica-
tion and back pay on behalf of the three enpl oyees. The applica-
tions were filed on April 4, 1991, July 18, 1991, and March 4,
1992, respectively.

Al t hough each application was initially marked with a
statenent of approval by the personnel office, no action was taken

on any of the applications.! In response to a Septenber 1990

1 Wien the enpl oyees' applications were initially submtted,
they were stanped with the follow ng statenent: "W hereby certify
that funds are available in our current budget to fund the
recommended personnel transaction.”™ According to the Personnel
Director of the Ofice of the Conptroller, however, this stanp is

(continued. . .)
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directive issued by Governor Schaefer, the Conptroller had frozen
all reclassification requests as of Novenber 1990.°2

The Conptroller's decision to freeze reclassification
requests was consistent with two policies pronulgated by the
Comptroller, both of which are applicable to the enployees in this
case. The first, "Personnel Policy # 8," provides in pertinent
part as foll ows:

"G Availability of Funds
The classification of a position nay not be

changed unless funds are available in the
departnment's and/ or agency's current budget to

Y(...continued)
merely a "blanket statenent” or a "formality," and does not
accurately reflect the current amount of funds in the agency's
budget .

2 |In a nmenorandum dat ed Sept enber 4, 1990, Governor Schaefer
directed all cabinet secretaries and heads of independent agencies
"to reduce General Fund appropriations by $150 nmillion to cover a
current year shortfall caused by faltering revenues and unexpected
cost increases.”" In pertinent part, the Governor's letter stated
as follows:

"Effective today | am directing all State
agencies to institute a hiring freeze on all
current vacancies of full-time, part-tine, and
contractual positions. . . . | am further
directing that all agencies begin a critical
review of State construction projects, |oan
prograns, and equi pnent purchases.

"To achieve the reduction in General Funds
appropriation, | am assigning each agency head
a CGeneral Fund reduction target and requesting
a costcontai nnent plan be devel oped to achi eve
the targeted amount."”
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cover the cost of such a change."®

Under a second policy of the Conptroller's Ofice, the
effective date of reclassifications and, therefore, salary
upgrades, was deferred until the next pay period follow ng approval
of the reclassification requests.* Accordingly, it was unnecessary
under this policy to award back pay to the three enpl oyees for the
period before their reclassifications had been approved.

The three enpl oyees did not |learn of the freeze on recl assi -
fications until April 1993, when enpl oyees George and didden net
with the Deputy Conptroller of the Treasury to discuss the status

of their applications.® At that tine, the Deputy Conptroller

3 The Ofice of the Conptroller distinguishes between "Person-
nel Policy # 7" reclassifications, which involve different steps or
"grades" within a given position title, and "Personnel Policy # 8"
reclassifications, which involve a different position title and
upgrade, and greater responsibilities. The enployees in this case
wer e seeking Personnel Policy # 8 reclassifications. Applications
for Personnel Policy # 7 reclassifications were typically processed
first while Personnel Policy # 8 applications were processed "in
t he discretion of the managenent."” Thus, if the Ofice |acked the
funds to approve the Personnel Policy # 8 reclassifications, it
woul d refuse to do so.

4 From 1981 through 1993, the Ofice of the Conptroller
adhered to this policy. On Cctober 26, 1994, however, the
Comptrol |l er amended the policy to make reclassifications effective
i medi ately after the date on which the new duties and responsi -
bilities were assigned to the enpl oyee.

5> There was sone disagreenment at the admnistrative |evel and

in the courts below as to when the enployees first |earned that
their reclassification requests were being denied. The Conptroller
previously argued that the enployees did not tinely file their
grievance applications pursuant to Maryland Code (1994, 1996
Supp.), 8 12-203 of the State Personnel and Pensions Article. This
(continued. . .)
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informed the enployees that they would not be reclassified as
Revenue Specialists | until October 1, 1993, and would not receive
any back pay. As a result, on April 10, 19 and 28, 1993, respec-
tively, enployees CGeorge, @idden and Nel son filed grievances with
respect to the reclassifications and back pay.

The O fice of the Conptroller in August 1993 began to
process Personnel Policy # 8 reclassification applications, and on
Sept enber 29, 1993, all three enployees were reclassified as
Revenue Specialists |I. None of the enployees, however, received
back pay.

I n accordance with Maryland Code (1994, 1996 Supp.), 88 12-
201 through 12-205 of the State Personnel and Pensions Article, the
t hree enpl oyees pursued unsuccessfully their grievances through the

steps of the State Enployees' Gievance Procedure.® Thereafter

5(...continued)
argunment was rejected by both the Adm nistrative Law Judge and by
the courts below, and it is not raised before this Court.
Therefore, we accept the holdings below that the grievances were
tinely filed. See notes 7-8, infra.

6 In 1996, the State Enployees' Gievance Procedure was
anmended and the rel evant sections of the procedure were transferred
to Maryl and Code (1994, 1996 Supp.), 88 12-201 through 12-205 of
the State Personnel and Pensions Article. As this anmendnent nmade no
subst antive changes pertinent to this case, we shall refer to the
present statutory provisions throughout this opinion.

Section 12-402, which provides the renedies available to
successful grievants under the State Enployees' Gievance Proce-
dure, states as follows:

"8 12-402. Renedies available to grievants.
(a) In general. -- Except as provided in
(continued. . .)
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they requested a hearing before the Ofice of Admnistrative
Heari ngs.

On Novenber 10, 1993, a hearing was held before Adm nistra-
tive Law Judge (ALJ) GCeraldine A Kl auber. In her opinion and
deci sion issued on Decenber 6, 1993, the ALJ first rejected the
Conptroller's argunent that the grievance applications were not
tinely filed in accordance with Code (1993, 1994), § 10-206 of the

State Personnel and Pensions Article.’ The ALJ accepted the

5C...continued)

subsection (b) of this section, the renedies
available to a grievant under this title are
limted to the restoration of the rights, pay,
status, or benefits that the grievant other-
w se would have had if the contested policy,
procedure, or regulation had been applied
appropriately as determned by the final
deci si on meker.

(b) Back pay. -- (1) A decision nmaker at
Step Two or Step Three of the grievance proce-
dure may order an appointing authority to
grant back pay.

(2)(i) In areclassification grievance
back pay may be awarded for a period not
exceeding 1 year before the grievance proce-
dure was initiated.

(1i) A back pay order under this
paragraph is in the discretion of the Secre-
tary and the Ofice of Adm nistrative Hear-
i ngs.

(3) Subject to the limtations in Title
14, Subtitle 2 of this article, an appointing
authority shall carry out a back pay order
i ssued under this subsection.”

" Section 10-206 provides as foll ows:

"8 10-206. Period to initiate grievance pro-
ceedi ng.
A grievance proceeding nmust be initiated by
(conti nued. . .)
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enpl oyees' position that they did not learn that their back pay
requests were denied until the April 1993 neeting with the Deputy
Conptroller.® The ALJ noted that all three grievance applications
were properly filed within two weeks of that tine.

The ALJ, however, determ ned that the Conptroller's policy
deferring the effective date of reclassifications until after
approval of the reclassifications confornred wth COMAR
06. 01. 01. 13- 1A, which provides in pertinent part as foll ows:

".13-1 Effective Date of Position Reclassifi-
cation.

A. The effective date of a position
reclassification shall be the date on which

(...continued)
an enpl oyee within 30 days after:
(1) the occurrence of the alleged act that
is the basis for the grievance; or
(2) the enployee first knew or reasonably
shoul d have known of the alleged act that is
the basis for the grievance."

In 1996, 8 10-206 was anended and transferred to Maryl and Code
(1994, 1996 Supp.), 8§ 12-203 of the State Personnel and Pensions
Article. The revised section provides that a grievance proceedi ng
must be filed within 20 days, rather than 30 days, after the
earlier of the events listed in subsection (1) and (2) of § 10-206.
Because 8 10-206 was in effect when events pertinent to this action
occurred, that statute is applicable to this case.

8 The Conptroller had argued that the enpl oyees shoul d have
known that they were being denied back pay either in January 1993,
when an announcenent was nmade at an enpl oyee awards assenbly that
only Personnel Policy 7 reclassifications were being approved, or
in February 1993, when this same announcenent was published in The
Ledger, a local agency newsletter. Al three enployees denied
ei ther being present at the awards assenbly or receiving notice
t hrough the newsletter.
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the duties and responsibilities warranting the
reclassification were assigned to the posi-
tion. However, the effective date nay not be
earlier than 1 year before the date on which
the reclassification is authorized."

According to the ALJ, this regulation "caps nanagenent's di scretion
regardi ng how far back an agency may go in nmaking reclass[ifica-
tion] retroactive," but it "does not state that the effective date
may [not] be less than one year before the reclassification is
authorized, or at the tinme of authorization.” Thus, the ALJ
determ ned that the Conptroller's policy did not conflict with the
regul ation.

Finally, the ALJ held that "the Gievants' applications for
reclassification canme at a tine when the Ofice of the Conptroller,
along with the rest of the State, was in the throes of a fisca
crisis. The Ofice of the Conptroller, in accordance with Policy
# 8, froze the Gievants' reclasses due to lack of funds." Thus,
the ALJ concluded that "[t]he agency acted in confornmance wth
Personnel Policy # 8 in not making the reclasses effective until
there was noney in the budget to fund the positions.™

The enpl oyees sought judicial review in the Crcuit Court
for Anne Arundel County. Thereafter, the circuit court affirnmed
t he agency deci sion, stating:

"1l. The freeze on classifications ordered
by the Ofice of the Conptroller was reason-
ably included wthin the directive from

Governor WIliam Donald Schaefer on Septem
ber 4, 1990.
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"2. The action taken with respect to the
reclassification of Helen Nelson, Margaret
@ idden, and Vicki Ceorge, as set forth in the
record, was not arbitrary or capricious."”

The enpl oyees appeal ed, and the Court of Special Appeals, in
an unreported opinion, reversed and ordered that the case be
remanded to the Ofice of Admnistrative Hearings for further
proceedings. Wile the internedi ate appellate court agreed that
the grievances were tinely filed, it held that the Conptroller's
policy was inconsistent with COMA R 06.01.01.13-1A The
appel l ate court reasoned that the regulation expressly provides
that "[t]he effective date of a position reclassification shall be
the date on which the duties and responsibilities warranting
reclassification were assigned to the position.” Thus, according
to the Court of Special Appeals, the Conptroller's policy of making
a reclassification effective beginning the pay period follow ng
approval of the reclassification was clearly inconsistent wwth the
regul ation.?®

Furthernore, in rejecting the argunent that the Conp-
troller's Ofice would have exceeded its budget by conformng to
the regulation, the internedi ate appellate court stated that "[a]

| egislative or executive refusal to provide funds at a particular

® In further support of its position, the Court of Speci al
Appeal s relied upon the Conptroller's concession in his brief that
the pay policy adopted by the Conptroller's office was inconsistent
with the regulation and that, effective October 26, 1994, the
policy was changed to conformto the regul ation.
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time is not a valid reason for denying reclassification to an
ot herw se deserving enployee.™ The Court of Special Appeals
explained that a "determnation that a reclassified enployee is

entitled to back pay does not constitute an order providing for the

paynent of those funds by a particular date. It is the prerogative
of . . . the General Assenbly to determ ne whether funds will be
made avail able to satisfy any award." The appellate court pointed

out that Code (1994, 1996 Supp.), 88 14-201 through 14-204 of the
State Personnel and Pensions Article, set forth a procedure by
whi ch the CGeneral Assenbly may, in the annual budget, appropriate
funds for the satisfaction of reclassification and back pay awards
rendered in adm ni strative proceedi ngs.

The Conptroller filed a petition for a wit of certiorari
which this Court granted. Conptroller v. Nelson, 340 Mil. 268, 666
A.2d 144 (1995).

.

The Conptroller's primary argunent is that agency enpl oyees
have no right to seek reclassification and back pay when the agency
freezes funds "during the pendency of a statew de recession” and
pursuant to the directive of the Governor. The enpl oyees, on the
ot her hand, maintain that neither the existence of a financial
crisis nor the CGovernor's directive provided sufficient justifica-
tions for the Conptroller's denial of their requests. The

enpl oyees rely primarily on Code (1994, 1996 Supp.), 88 14-201
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t hrough 14-204 of the State Personnel and Pensions Article, which
specifically provide for an alternative procedure when an agency
|acks the funds to pay awards rendered in admnistrative or

judicial proceedings involving enployee grievances. °

10 Sections 14-201 through 14-204 of the State Personnel and
Pensions Article were anended in 1996 and are derived w thout
substantial change from fornmer Code (1957, 1993), Art. 64A, 88 54
et. seq.

The enpl oyees also rely for support upon C O MA R 06.01. 03. 14,
which simlarly outlines a procedure to foll ow when an agency | acks
sufficient funds in its budget to satisfy a back pay award to a
reclassified enployee. COMA R 06.01.03.14 provides as foll ows:

".14 Awards of Back Pay.

A. In any case in which the Secretary
orders an appointing authority to grant back
pay, the appointing authority shall conply
with the foll ow ng procedure:

(1) The appointing authority shall pay
the award from funds appropriated for the
sal ary of the enployee's position.

(2) If sufficient funds were not appro-
priated to satisfy the award, the appointing
authority shall seek an amended schedul e for
di sbursenent of appropriations pursuant to
Article 15A, 88, Annotated Code of Maryl and.

(3) If sufficient funds are not avail -
able wunder 8A(1) and (2), the appointing
authority shall seek funds from the Genera
Enmergency Fund as provided for in Article 78A,
Annot at ed Code of WMaryl and.

(4) If sufficient funds are not avail -
abl e under 8A(1l) --(3), the appointing author-
ity shall report to the Conptroller of the
Treasury as foll ows:

(a) The nane of the enpl oyee;

(b) The date of the award;

(c) The ampunt of the award,;

(d) The ampunt of the award unsat -
isfied; and

(e) The efforts undertaken by the
appointing authority to satisfy the award

(continued. . .)
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Sections 14-201 through 14-204 of the State Personnel and
Pensions Article were originally enacted by Ch. 726 of the Acts of
1980. According to the Title of Ch. 726, the sections were for the
pur pose of "providing a funding nechanismfor the paynent of awards
to enployees.” Sections 14-201 through 14-204 state as foll ows:

"§ 14-201. "Award" defi ned.

In this subtitle, "award" neans a final
nmonetary or benefit award or judgnent in an
adm ni strative, arbitration, or j udi ci al
proceedi ng i nvol ving an enpl oyee gri evance or
hearing that is held under:

(1) this Division | or a regulation
adopt ed under it; or

(2) a personnel policy or regulation
that governs classified enployees of the
University of Maryland System or Mrgan State
Uni versity.

"8 14-202. Payments -- In general.

If this state has sufficient noney avail -
able at the time, an award nmade against this
State or an officer or unit of this State
shall be paid as soon as practicable within 20
days after the award is final

"§ 14-203. Sane -- NMney not immediately
avai | abl e.
(a) Report to Conptroller. -- If sufficient

noney is not available at the tinme to satisfy
an award nmade against this State or an officer

10, .. conti nued)
under 8A(1) --(3).

(5) If a partial paynment can be nade
under any provision of this section, partial
paynment shall be nade.

B. The appointing authority shall report in
witing to the Secretary, wthin 20 days,

after an award becones final, that the
appoi nting authority has conplied with 8A. The
report shall include the sanme information

requi red under 8A(4)."
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or unit of this State, the affected unit or
of ficer shall report the outstanding award to
the State Conptroller.
(b) Duties of Conptroller. -- The Conp-

troller shall

(1) keep an accounting of all outstand-
i ng awards; and

(11) report that accounting annually to
t he Governor.

"8 14-204. Sane -- Budget; paynent of out-
st andi ng awar ds.

(a) Budget. -- The Governor shall include
in the State budget sufficient noney to pay
all awards nmade against this State or an
officer or unit of this State.

(b) Paynent of outstanding awards. -- On

appropriation of noney by the General Assem
bly, the Conptroller shall authorize paynent
of all outstanding awards in the order of the
date on which each award was nade."
According to the Conptroller, the procedures set forth in
88 14-201 through 14-204 of the State Personnel and Pensions
Article are inapplicable to this case because the Conptroller's
O fice had "no funds to pay for the reclassification of these or
any other enployee due to the State's fiscal crisis.” The
Comptrol l er argues that use of the statutory procedure is also
i nappropriate because the Conptroller froze reclassifications in
accordance with a 1990 directive from the Governor. The Conp-
troller views 88 14-201 through 14-204 as statutes nerely waiving
sovereign imunity in personnel matters by providing a funding
mechani smfor nonetary awards, and not as affording state enpl oyees

aright to be reclassified with back pay. W disagree.

Contrary to the position taken by the Conptroller, 88 14-201
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t hrough 14-204 were specifically designed to provide an alternative
in situations where an agency cannot afford to reclassify its
enpl oyees with back pay. Sections 14-201 through 14-204 expressly
direct that if sufficient noney is unavailable to satisfy an award,
the affected agency shall report the award to the Conptroller and
the Conptroller shall report the award to the Governor. Ther e-
after, paynent of the award is dependent upon the nobney being
appropriated by the CGeneral Assenbly. If the General Assenbly
appropriates the necessary funds, "the Conptroller shall authorize
paynent of all outstanding awards. . . ." The statutory procedure
is couched in nmandatory | anguage. See, e.g., Prince GCeorge's
County v. Vieira, 340 Mi. 651, 660, 667 A. 2d 898, 902 (1995) ("It
is significant that the Legislature chose to use the word, “shall.'’
[This is] . . . a direct indication that the Legislature directed
that certain conduct is required'); Ward v. Dept. of Pub. Saf. &
Cor. Services, 339 Mi. 343, 352, 663 A.2d 66, 70 (1995) ("By .
using the word “shall,' the regulation makes these disciplinary
sanctions nmandatory"); In re Adoption No. A91-71A, 334 M. 538, 559
n.5 640 A 2d 1085, 1095 n.5 (1994) ("It is a |longstanding
principle of statutory construction that the word “shall' is
mandat ory") .

In enacting 88 14-201 through 14-204 of the State Personnel
and Pensions Article, the General Assenbly clearly envisioned a

situation where an agency may | ack the necessary funding to approve
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reclassification and back pay awards, and provided an alternative
procedure to foll ow under those circunstances.

In arguing that he properly froze reclassification and back
pay requests in accordance with Governor Schaefer's directive, the
Comptroller relies upon Wrkers' Conpensation Conmin v. Driver, 336
Mi. 105, 647 A 2d 96 (1994), cert. denied, 513 U. S. 1113, 115 S.Ct.
906, 130 L.Ed.2d 789 (1995); Judy v. Schaefer, 331 M. 239, 627
A 2d 1039 (1993); MI. dassified Enpl oyees v. CGovernor, 325 Ml. 19,
599 A 2d 91 (1991), cert. denied, 502 U S. 1090, 112 S.C. 1160,
117 L. Ed. 2d 407 (1992); and Hopper v. Jones, 178 M. 429, 13 A 2d
621 (1940). Al of these cases, however, involved a reduction of
appropriations in accordance with express legislative authority. As
such, they are readily distinguishable fromthe present case.

For exanple, in Wrkers' Conpensation Commin v. Driver,
supra, 336 Md. 105, 647 A 2d 96, two state enpl oyees argued that,
despite the existence of a budget bill provision which expressly
el imnated appropriations for their positions, they were entitled
to the protection of the nerit systemrules applicable to |aid-off
agency enpl oyees. The enployees relied on the fact that the budget
bill provision was enacted at the recommendation of their agencies.
In rejecting this argunment, the Court reasoned that, despite any
agency recommendations, "the decision to delete from the budget
bill the appropriations for [the enployees'] positions nust be

treated wholly as the decision of the General Assenbly" (enphasis



-15-

added). 336 Md. at 118, 647 A 2d at 103. Thus, the Court
concluded that, because it was the General Assenbly's clear
intention to elimnate the enployees' positions, they were not
entitled to the protection of the nerit systemrules. In support
of its conclusion in Driver, this Court relied upon Hopper V.
Jones, supra, 178 Md. 429, 13 A 2d 621, where this Court simlarly
held that the lay-off statute is inapplicable when an enacted
budget bill expressly deleted the appropriation for a particular
enpl oyee' s position.

MI. d assified Enpl oyees v. Governor, supra, 325 Ml. 19, 599
A . 2d 91, involved a challenge by state enployees to an executive
order which increased their work week from 35% hours to 40 hours
W thout providing themw th additional conpensation. The enpl oyees
argued that the order conflicted with a statute which provided that
state enpl oyees working in excess of a "normal work week" should
receive additional conpensation. This Court rejected the enpl oyees'
argunent, holding that, because a "nornmal work week" was statutor-
ily defined as between 35% and 40 hours a week, the executive order
was clearly authorized by the statute.

Finally, in Judy v. Schaefer, supra, 331 Ml. 239, 627 A 2d
1039, this Court rejected a challenge by a group of recipients of
public assistance to the Governor's authority to reduce |legislative
budget appropriations for certain public assistance prograns.

There, we held that the Governor's reduction of the appropriations
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was in accordance with a statute which specifically del egated such
authority to the Governor. Judy v. Schaefer, supra, 331 M. at
266, 627 A 2d 1053.

The Conptroller's attenpt to equate the situations in the
above cases to that of the present case is unpersuasive. In this
case, the Conptroller did not rely upon any express |egislative
authority when it froze enployee reclassifications. Rather, the
Comptroller relied upon a gubernatorial nmenorandum which directed
the agency to institute a hiring freeze, which is clearly not the
equi val ent of a reclassification freeze.

The Court of Special Appeals correctly held that the ALJ's
deci sion was based upon an error of |aw

JUDGMENT OF THE COURT OF SPECI AL
APPEALS AFFI RVED, W TH COSTS.




