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This case concerns the circunstances wunder which the
Comptrol ler of the Treasury (“Conptroller”), may audit the books
of a business to find out whether the business holds abandoned
property that is required to be turned over to the Conptroller
pursuant to the Commercial Law Article (“CL”), M. Code, 88 17-301
t hrough 17-326 (1990), Maryland Uniform D sposition of Abandoned
Property Act (the “Act”). Section 17-322 of the Act reads:

Exam nation of records of persons who have
failed to report property; conpel i ng
testi nony; contenpt proceedi ngs.

(a) Exam nation of records. —At reason-
able tinmes and on reasonable notice, the
adm ni strator may exam ne the records of any
person if there is reason to believe that the
person has failed to report property that
shoul d have been reported under this title.

(b) Conpelling testinmony. —If any person
refuses to permt the exam nation of records,
the admnistrator may issue a subpoena to
conpel the person to testify and produce
records. The subpoena shall be served by the
sheriff of the county where the person resides
or may be found. The person shall be entitled
to the sanme per diemand mleage as W tnesses
appearing in a circuit court of the State,
whi ch shall be paid by the State.

(c) Contenpt proceedings. —If any person
refuses to obey any subpoena so issued or
refuses to testify or produce records, the
adm nistrator may present a petition to the
circuit court of the county where the person
is served wth the subpoena or where the
person resides. The court then shall issue an
order to require the person to obey the
subpoena or to show cause for failure to obey
it. Unless the person shows sufficient cause
for failing to obey the subpoena, the court
imedi ately shall direct the person to obey
and, on refusal to conply, adjudge the person
to be in contenpt of court and puni shed as the
court may direct.




In Maryland, the Conptroller has been designated as the
Adm ni strator under the Act.
Three questions are presented in this appeal:
1. In applying the “reason to believe” test
as set forth in CL 8§ 17-322(a), when nust
the Conptroller have reason to believe
that a person has failed to report
abandoned property?

2. \What does the term “reason to believe”
nmean?

3. Under the facts of this case, did the
Conptroller’s know edge suffice to give
hi mreason to believe that PHH Corporation

(“PHH"), had failed to report abandoned
funds?

. BACKGROUND

The Maryl and Uni form Di sposition of
Abandoned Property Act

This is the first time that an appellate court in Maryl and has
been asked to interpret a provision of the Act. A brief review of
the Act’s history and purpose is therefore useful.

In the early 1950's, individual states “beg[a]n clanoring for
uniform | egi sl ati on addressi ng the escheat of intangible property.
In response, the National Conference of Conm ssioners on Uniform
State Laws began drafting conprehensive |egislation.” K. Reed

Mayo, Virginia s Acquisition of Unclainmed and Abandoned Personal

Property, 27 Wn & Mary L. Rev. 409, 417-18 (1986). The product
that energed, in 1954, was the Uniform D sposition of Unclainmed
Property Act (the Uniform Act). The Uniform Act was revised in

1966 and again in 1981 to, anong other things, “strengthen[]
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enforcenent provisions to assist the states’ efforts to nonitor
conpliance by holders.” [d. at 418. To date a mpjority of states
has adopted sonme version of the Uniform Act.

The Uniform Act is renedial legislation “designed to put an
end to the unearned and fortuitous enrichnment of the hol ders of
abandoned property and to provide instead for the interests of the
citizens . . . and ensure that any such escheat would be for public

benefit rather than for private gain.” Riggs Nat’'l Bank of

Washington, D.C. v. District of Colunbia, 581 A 2d 1229, 1233-34

(D.C. App. 1990).

In 1966, Maryland enacted its version of the UniformAct. The
Maryl and Act was based substantially on the 1954 Uniform Act
Maryl and has only partly adopted the changes that were nade in the
1966 and 1981 revisions to the Uniform Act.

In Maryl and, “abandoned property” is defined as tangi ble and
i nt angi bl e personal property “includ[ing] property in the custody
of the federal government that 1is classified as ‘unclained
property’ under federal |aw” CL 8§ 17-101(b), (c). I n nost
i nstances, property is considered “abandoned” if it remains
unclained for nore than five years after becom ng payable.
CL 88§ 17-301 to 17-308. Moreover, property is considered abandoned
regardl ess of whether the owner |ater nmakes a demand for paynent.
CL § 17-308(a) - (c).

Under the Act, businesses in Miryland have an annual
obligation to (anong other things) file with the Conptroller a

report listing the abandoned property that they have in their



possession. CL 8 17-310. The property hol der must then deliver
t he abandoned property to the Conptroller, CL 8§ 17-312, who acts as
guardian for the true owner. CL 8§ 17-313. Because there is no
statute of limtations as against the true owner of the property,
the property owner may at any tine petition the Conptroller for

return of his or her property. CL § 17-318.

1. THE TWO COVPLAI NTS
On May 24, 1996, the Conptroller filed a conplaint against
PHH requesting declaratory and injunctive relief. The Conpl ai nt
all eged, in part:

7. 1f the Admnistrator [Conptroller] has
reason to believe that a person has failed to
report property that should have been
reported, he may examne the records of the
person at reasonable tines and on reasonable
notice. M. Comm Law Code Ann. § 17-322(a).

8. The Adm nistrator reviews approxi mately
12,000 reports of abandoned property each
year. In addition, the Adm ni strator exam nes
the records of approximately 190 to 215
hol ders per year, nost of whom have failed to
file reports.

9. The Admnistrator has limted resources
avail abl e with whi ch to conduct t he
exam nati ons of records of hol der s of

abandoned property. Consequent |y, t he
Adm nistrator has a contract wth several
private vendors, including the National

Abandoned Property Processing Corporation
(“NAPPCO’) to conduct the reviews of selected
uncl ai med property records. The determ nation
to utilize the services of NAPPCO is nade
based on the volunme of the records, the scope
of the corporation’s business (i.e., whether
the business is conducted interstate), any
information regarding the corporation that
NAPPCO may al ready have obtained, the nunber
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of corporate enployees, shareholders and
subsidiaries, and the corporation’s prior
reporting history.

10. NAPPCOis paid a fee for its services
equal to a percentage of the anmount of
abandoned property actually remtted to the
Comptroller as a result of its review. NAPPCO
is not paid anything for identifying property
as abandoned, unless that property is in fact
remtted to the Conptroller.

11. NAPPCO routinely executes confiden-
tiality agreenents with audit subjects when it
conducts a review.

12. The defendant PHH Corporation (“PHH)
has in recent years filed unclainmed property
reports which Ilist wuncashed dividends and
ot her securities as abandoned. However, PHH
has never reported any uncashed vendor or
enpl oyee checks.

13. Based upon the nature of PHH s
busi ness, the Admnistrator has reason to
believe that PHH has uncashed vendor or
enpl oyee checks or other abandoned property in
its possession which it has failed to report.

The Conplaint went on to allege that the Adm nistrator of the
Abandoned Property Division, on Septenber 8, 1995, notified PHH
that a review of its records woul d be conducted by NAPPCO “because
of the interstate nature and l|large volunme of PHH s |easing
business.” PHH objected to the audit, by letter dated Novenber 30,
1995, contending that it would not submt to an audit by NAPPCO
The Conpl ai nt asked the Court to declare that the Conptroller had
the right to delegate the authority to conduct an audit to private
entities such as NAPPCO and to issue an injunction requiring PHH to

undergo an audit by NAPPCO



PHH filed a notion to dismss the Conplaint, contending in
pertinent part, that

[ Secti on 17-322(a)] aut hori zes t he
Conptroller’s Ofice to examne the records of
any person, [but] such an exam nation may only
be conducted “if there is reason to believe
that the person has failed to report property
that should have been reported” under [the
Act]. Were a corporation has filed the
requi red abandoned property reports and has
identified abandoned property in accordance
with the requirenments of [the Act] as PHH has
done here, the “reason to believe” standard of
Section 17-322 should require nore than sinply
a generalized suspicion of an om ssion based
solely on the nature of the corporation’s
busi ness. See, Conplaint, {13.

Since the Conptroller has failed to pl ead
sufficient facts to support its claimthat it
has “reason to believe” that PHH has failed to
report abandoned property as required by
Section 17-322, the Conptroller has not
established that any audit under [the Act] is
appropriate. |If the threshold requirenent for
an abandoned property audit established by
Section 17-322 is not satisfied, neither the
Comptroller nor NAPPCO has any right to
conduct an audit of PHH In order for
declaratory relief to be granted, Section
3-409(a) of t he Courts and Judi ci al
Proceedings Article requires that there be a
justiciable controversy between the parties.
If the Conptroller’s Ofice cannot establish
that an audit is appropriate, then there is no
audit and there is no controversy between the
parties which is appropriate for resol ution by
decl arat ory judgnent.

PHH s notion to dismss was heard in the Grcuit Court for
Bal ti nore County on Decenber 23, 1996. 1In regard to the question
of whether the Conptroller sufficiently alleged facts denonstrating
that the Conptroller had “reason to believe” that PHH held

abandoned property, the Court ruled that the reasons could be



better articulated. Accordingly, the Court granted the notion to

di sm ss

but gave the Conptroller leave to file an

conpl ai nt.

anmended

An amended conplaint was tinely filed by the Conptroller on

January 21, 1997. It was in nmany respects identical to the initial

conpl ai nt,

but the followi ng facts were added:

12. The [d]efendant, [PHH], is one of the
| argest corporations in the State of Maryl and.
It engages in numerous business activities[.]

13. From 1990 to 1994, PHH s annual sal es
in each year equal ed or exceeded [$2 billion].
It’s [sic] net incone for those years ranged
from $47,079,000 in 1991 to $64,558,000 in
1994. PHH has over 5,000 enployees and
thirteen subsidiaries.

14. In recent years, PHH has filed un-
claimed property reports that I|ist uncashed
di vi dends and other securities as abandoned.
However, PHH has never reported any uncashed
vendor or enpl oyee checks for uncl ai ned wages
or expense rei nbursenents.

15. Subsequent to Decenber 23, 1996 [the
date of the hearing on the original notion to
dismss], Lynn Hall, the WMnager of the
Uncl ai med Property Section[,] reviewed reports
filed with the office by eight holders of
property presuned abandoned from 1992 to the
present, pursuant to Ml. Commercial Law Code,
8§ 17-310 (1990 Rep. Vol., 1996 Supp.). None
of these holders is as large as PHH nor do
t hey provide the conprehensive services that
PHH does. However, each hol der provi des sone
of the sanme services that PHH does. As a
result of this review, M. Hall identified
$239,888.67 remtted to the Conptroller as
property presuned abandoned during that period
by these eight holders. The abandoned
property reported by these holders
consists alnost entirely of unclai ned accounts
payabl e, wages or payroll, vendor checks and
t he proceeds of escrow accounts. By contrast,



PHH has never reported or remtted such funds
to the Uncl ai med Property Section.

16. In the normal course of operation of
a business of the nature of PHH, checks are
periodically issued to enployees, either for
wages or for expense reinbursenents, that are
never negotiated. Simlarly, a business such
as PHH would ordinarily report paynent to
vendors that were never negotiated. Mortgage
banking services would ordinarily report
uncl ai med proceeds of escrow accounts. Unlike
the other holders reviewed, PHH has never
reported any such paynents. Based on the
nature and scope of PHH s business and a
conparison to other, considerably smaller,
hol ders, it is reasonable to believe that PHH
would have i[n] its possession abandoned
property in the form of uncashed vendor or
enpl oyee checks and the proceeds of unclai nmed
escrow accounts.

PHH noved to dism ss the anended conplaint on the grounds that it
failed to state a claim upon which relief could be granted.
Specifically, PHH contended that the facts set forth in the anended
conplaint “establish that [the Conptroller] did not have ‘reason to
believe that [PHH has failed to report property that should have
been reported’” as required by 8 17-322(a) of the Act. PHH also
contended that “the Conptroller was required to allege facts in its
conplaint, but did not, that would show that PHH was sel ected for
audit on the basis of a general adm nistrative plan, derived from
neutral sources, for the enforcenent of the Act and that the
Conptroll er had conducted an analysis sufficient to satisfy this
statutory prerequisite.

The notions judge (Kahl, J.) dism ssed the anended conpl ai nt
for two interrelated reasons. First, he concluded that “the

amended conplaint did not contain any allegations to denonstrate



that [d]efendant PHH was selected for audit based on a
determ nation that it had reason to believe that it had failed to
report abandoned property.” (Enphasis added.) Secondly, based on
the facts alleged as to what Lynn Hall, the Manager of the
Uncl ai med Property section, said she did after Decenber 23, 1996,
the court deduced that prior to Decenber 23, 1996, “the
Comptroller’s office had no ‘reason to believe whatsoever that
[d]efendant PHH failed to report property subject to the Act.” The
trial court penultimately concluded:

Thus, w thout resolving the issue regarding

the underlying standard to be applied under

the “reason to believe” |anguage found wthin

Section 17-322 of the Commercial Law Article,

this Court finds that the Conptroller selected

[d]efendant PHH for an audit wunder the

Maryland Uniform D sposition of Abandoned

Property Act w thout having made any prior
determ nation as required by |aw

[11. ANALYSI S
Before addressing the substance of appellant’s |ega
argunents, we note at the outset, as many previous appellate courts
have done, that it is, with a few well defined exceptions,
i nappropriate to dismss a declaratory judgnent action. As the

Court of Appeals said in Christ v. Department of Natural Resources,

335 M. 427, 435-36 (1994):

It is proper to dismss a declaratory
j udgnent action only where there is a |l ack of
jurisdiction or where a declaratory judgnent
is not an available or appropriate type of
remedy. See, e.qg., Popham v. State Farm
supra, 333 Ml. at 140-141 n.2 (declaratory
judgnent ordinarily is not avail able when the




i ssue has beconme npoot); Turnpike Farm v.

Curran, supra, 316 M. at 49 (declaratory
j udgnent action is not available, and shoul d
be di sm ssed, where there is a pending action
between the parties presenting the sane
issue); Boyds Cdvic Ass’'n v. Montgonery
County, supra, 309 Mi. at 688-700 (declaratory
judgnent action, to be entertained by the
court, nmust pr esent a justiciable
controversy); State v. Burning Tree d ub,

supra, 301 M. at 18 (declaratory judgnment

action should be dismssed where the plaintiff

| acks standing); Koontz v. Ass’'n of Classified
Enp., supra, 297 Ml. at 529-530 (declaratory
j udgnent action was properly dism ssed where
t he di spute had becone noot).

Were a controversy is appropriate for
resolution by declaratory judgnent, however,
the trial court nust render a declaratory

j udgnment . The <court’s rejection of the
plaintiff’s position on the nerits furnishes
no ground for dismssal. In East V.

Glchrist, supra, 293 Ml. at 461 n.3, this
Court, in language directly applicable to the
present case, pointed out that

“where a plaintiff seeks a declaratory
j udgnent t hat a particular | egal
provision is valid (or invalid), and the
court’s concl usi on regar di ng t he
validity of the provision is exactly
opposite from t he plaintiff’s
contention, neverthel ess the court nust,
under the plaintiff’'s prayer for relief,
issue a declaratory judgnent setting
forth the court’s conclusion as to
validity.”

In the case at hand, the trial court had jurisdiction and
declaratory relief was an appropriate renedy. The trial court
should have declared the rights of the parties instead of
di sm ssing the conplaint.

A. | ssue 1
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Wien nust the Conptroller have reason to
believe that a person has failed to report
abandoned property?

Both PHH and the trial judge assuned that in order for the
Conptroller to be entitled to injunctive or declaratory relief, the
Comptroller was required to allege facts denonstrating that at the
moment PHH was selected for an audit the Conptroller, or his
desi gnee, had reason to believe that PHH had failed to report
abandoned property. The notions judge and PHH al so appear to
assune that if the reason to believe cane after the nonent of
selection the “reason” cane too late and PHH was forever inmmune
from audit. Nei t her of these assunptions are warranted by the
words of the statute, logic, or any pertinent authority. It is
al so nost assuredly not warranted in a declaratory judgnent action
in which the Conptroller asks the court to declare its current
right to review records.

Under the plain wording of CL 8 17-322(a), the right to audit
conmes into being at a discrete and easily identifiable point in
time —whenever the Conptroller has “reason to believe” that the
subject of the proposed audit has failed to report abandoned
property. The amended conpl ai nt asked the court to declare that as
of that date the Conptroller had a right to an audit and that PHH
was required to submt to one. Thus, even if we were to assune
that PHH was legally justified, prior to suit, in refusing the
audit because the Conptroller had no “reason to believe” that it

had failed to report abandoned property as required under the Act,
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PHH s resistance to the audit would no |l onger be justified if there
presently existed a “reason to believe.”

Accordingly, we hold that it would be inproper to deny the
Conptroller declaratory relief on the basis that the Conptroller
failed to allege facts that denonstrated that at the tinme PHH was
selected for audit the Conptroller had reason to believe that PHH
had failed to report abandoned property.

B. Issue 2
VWhat does the term “reason to believe” nean?

PHH contends that in order for the Conptroller to have “reason
to believe” that there has been a failure to report abandoned
property the Conptroller nust have “specific evidence” that “an
existing statutory violation” has occurred or the Conptroller nust
make his selection for audit based upon “a generalized sel ection
process . . . [using] neutral, objective and non-arbitrary
standards adm nistered in a systematic fashion.” According to PHH,

both the case of Lincoln Bank and Trust Co. v. Cklahoma Tax

Conmm ssi oner, 827 P.2d 1314 (Ckla. 1992), and Eirst National Bank

of Saint Paul v. Lord, No. 447350, District Court for the Second

Judicial D strict of Mnnesota (Ransey County) (mem op. April 20,

1982), support its position. Lincoln Bank does not stand for this

proposition and neither does the Lord case.

Before detailing the facts in the Lincoln Bank case, it is

necessary to segue, briefly, to a discussion of Mrshall V.

Barlow s, Inc., 436 U S. 307 (1978), and sone rel evant Maryl and

precedent. Marshall, a case relied upon by the Lincoln Bank Court,
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i nvol ved the issue of whether the Secretary of Labor needed a
search warrant to search comercial premises in order to ascertain
whet her safety hazards existed that would endanger workers. [1d.
The Marshall Court ruled that a search warrant was wusually
required. There were, however, a few narrow exceptions to the
warrant requirenment, e.g., closely regulated industries such as
t hose engaged in the sale of alcohol or firearns. |d. at 314-15.
Search warrants, of course, may be signed by a judge only if there
exi sts probable cause to believe that the law is being, or has
been, violated. The Marshall Court held that probable cause, for
pur poses of the issuance of an adm nistrative search warrant, wl|
exist if a business has been chosen for a search based on specific
evidence of an existing violation or based upon a “general
adm ni strative plan for enforcenent of the [OSHA] Act derived from
neutral sources.” 1d. at 320.

The Court in Marshall nmade a point of distinguishing search
warrant cases from other cases where the statute *“envision[s]

[court] enforcenent [of |aws] when entry [for the search] is
refused.” 1d. at 321. Inpliedly, at least, the Marshall Court was
of the view that in cases where an admnistrative agency issues
subpoenas for records the governnent need not show “probabl e cause”
as it nust when a search warrant is requested so long as the
statute provides for court review if the subpoena is dishonored.

Id.;: see also MWulcan Waterproofers, lnc. . Maryl and Hone

| mprovenent Commin, 253 Md. 204, 210 (1969) (probable cause not

needed prior to the issuance of an admnistrative subpoena);
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Parlato v. State Coormin on Hunman Rel ations, 76 M. App. 695 (1988),

cert. denied, 314 M. 497 (1989) (sane); State Commin on Human

Rel ations v. Baltinore County, 46 M. App. 45 (1980) (sane). A

subpoena, of course, constitutes far |ess of an invasion of privacy
than does a search warrant.

The Court of Appeals said in Banach v. State Commin on Human

Rel ati ons, 277 Md. 502, 507 (1976):

That the Legislature may validly confer
upon adm ni strative agenci es such as the Human
Rel ations Comm ssion the power to conpel
production of information for purposes of
prelimnary investigation is well settled.
United States v. Mrton Salt Co., 338 U S
632, 642-43, 70 S. . 357, 94 L. Ed. 401
(1950); Mulcan, Inc. v. Md. Hone Inp. Conmmn,
253 Md. 204, 210, 252 A 2d 62 (1969). W |ook
first, then, to the applicable statute to
determ ne whether it authorizes issuance of
t he subpoena duces tecum in question here.
Section 14 (d) of Art. 49B, entitled “Power of
Comm ssion to admnistrator oaths, etc.;
subpoenas,” provides in relevant part:

“I'n t he adm ni stration and
enforce-nent of the provisions of
t hese sever al subtitles, t he

Comm ssion has power to admnister
oaths and to 1issue subpoenas, to
conmpel the attendance and testinony of
W t nesses and the production of books,
papers, records and docunents rel evant
or necessary for proceedi ngs under the
particular subtitle. . . .” (enphasis
added) .

The statute then provides that enforcenent of
a subpoena, in the event of refusal to conply,
may be sought in the circuit court, which,
upon a finding that the matters or docunents
sought are “relevant or necessary for the
proceedi ngs of the Commission,” may conpel
obedi ence wunder the penalty of contenpt.
(enphasi s added).
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(Footnote omtted.)

Under the Act, the Conptroller has no right sinply to search
the records of a commercial enterprise that is suspected of failing
to report abandoned property. If the operator of a business, after
notice by the Conptroller, refuses to permt a search of the
records, a subpoena to conpel the production of records is issued,
and i f the subpoena is di sobeyed, the disobedient party has a right
to a hearing in circuit court to show cause why he/she failed to
obey the subpoena. CL § 17-322. These provisions of the Act bring
it within the class of statute, recognized and distinguished in
Marshall, where the statute envisions court enforcenment when entry
into the commercial establishnent is refused.

In the Lincoln Bank case, the Gklahoma Suprenme Court

interpreted a statute nearly identical to the one here at issue.
827 P.2d at 1315. Under the Cklahoma statute, the Ckl ahoma Tax
Comm ssion (the Commssion) is charged with enforcenent of the Act.
| d. The Conmm ssion, on August 26, 1986, wote a letter to the
Li ncol n Bank and Trust Conpany expressing its intent to inspect the
bank’s records because the Comm ssion believed that the bank had
failed to conply with the Act. The belief was based on the fact
t hat :

(a) “[n]o reports [were] on file for 1978 and

1979, with negative reports filed for 1980 and

1981"; (b) “[i]tens reported consistently by

ot her conparably sized banks have not been

reported by Lincoln Bank & Trust” and (c)

“[its] reporting history is not conpatible

with other simlarly sized banks.”

Id. (footnote omtted).
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Li ncol n Bank refused to produce any of the docunents requested

by the Comm ssion, and as a consequence, Lincoln Bank brought suit

to quash, by injunctive relief, the Comm ssion’s admnistrative
process for inspection of financial records. ld. at 1316. The
trial court granted the injunction, id. at 1317, after which the
comm ssi on appeal ed. One of the issues presented on appeal was:

Did the Comm ssion have a legally sufficient

reason to believe that the bank had failed to

conply with the reporting requirenents of the

Act ?

ld. at 1314. The Lincoln Bank Court answered “yes” to that

guestion and in doing so stated:

The standard to be applied for testing the
underlying basis of the Conm ssion’s reason to
bel i eve (or reasonabl e belief) that any person
has failed to conply with the Act IS no
stricter than that which the U S. Suprene
Cour t applies in cases wher e t he
adm nistrative agency seeks a search warrant
to inspect a requl ated business for conpliance
with governing statutes and requl ations. I n
Marshall v. Barlows, Inc.[, 436 U. S. 307, 321
(1978),] the court held that, after access is
refused, the Cccupational Safety and Health
Adm ni stration nust “secure a warrant or other
process, Wwth or wthout prior notice.”
Al though the Comm ssion need not obtain a
warrant here, “entitlenent to inspect

[ does] not depend on . . . [a denonstration
of ] probable cause to believe that [the |aw
has been violated]. . . . Probable cause in
the crimnal |aw sense is not required. For
pur poses of an adm nistrative search . . . [,
like that attenpted by the Comm ssion],
probable cause . . . may be based not only on

speci fic evidence of an existing violation but
al so on a showing that ‘reasonable |egislative
or adm nistrative standards for conducting an
. . . inspection are satisfied. . . .7
(Citation omtted and enphasis added.) An
inspection by the Commission is hence
perm ssi bl e and neets the statutory reasonable
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belief requirement when the suspected hol der
of unreported abandoned property has been
chosen “on t he basi s of a general
adm ni strative plan for the enforcenent of the
Act derived from neutral sources.”

Id. at 1322 (footnotes omtted; enphasis added).
What general admi nistrative plan the Gkl ahoma Conm ssion had

is not nmade clear by the Lincoln Bank decision. But at |east one

of the reasons the Comm ssion had to believe that Lincoln Bank had
failed to report abandoned property was simlar to the reason set
forth against PHH in the anended conplaint, i.e., itens reported
consistently by other conparably sized banks had not been reported

by the bank. The Lincoln Bank Court said:

The evidence relevant to this inquiry
consists of, for exanple, testinony by a
W t ness for t he Conmi ssi on t hat
“nonconpliance” wth the requirenents of the
Uncl ai ned Property act is “w despread” anong
banks in this state. According to undi sputed
testinmony an “audit” program began in 1982
when the |egislature appropriated funds
sufficient to boost the enforcenent effort.
Once the inspections started, the nunber of

reporting banks tripled. Lincoln’s own
reporting history contributed to the need for
exam nati on. O the reports that it had

submtted, reference was nmade only to checking
and savings accounts and, on occasion, to
“interest checks,” while reports from other
banks referred to one or nore of the follow ng
addi ti onal sour ces: cashiers’ checks,
certificates of deposit, safe deposit boxes,
coll ateral and escrow accounts.

At the tinme of trial 42% of klahoma’'s
banks did not submt any reports, and, of the
260 banks that did, 48 indicated an absence of
uncl ai med property. Qut of the 75 banks that
have been exam ned, al | had unreported
abandoned property. This is perhaps the
strongest indication that the Conmm ssion’s
state wi de inspection programis not tainted
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by any discrimnatory enforcenent criteria or
not i ves.

Id. at 1323 (footnote omtted).

In sum the Court in Lincoln Bank said that (1) the “reason to

believe standard” is “no stricter” than the probabl e cause standard
set forth in the Mrshall case, and (2) the Mirshall standard
required a showi ng that the agency have either specific know edge
of wrongdoing or proof that the suspected holder of unreported
abandoned property was chosen ®“on the basis of a general
adm ni strative plan for the enforcenent of the Act derived from
neutral sources.”

W agree with the Lincoln Bank Court that the “reason to

believe” standard is “no stricter” than the “probable cause”
standard set forth in Mrshall, but this avoids the issue of
whether the test is as strict as the probabl e cause standard. The

Li ncol n Bank case does not answer that question and therefore does

not stand for the proposition that the “reason to believe” standard
is the same as the standard set forth in Marshall. Mdreover, as
al ready denonstrated, the Marshall case itself and Maryland
precedent dealing with the issue of when adm nistrative subpoenas
may be issued | eads us to conclude that the Marshall standard need
not be nmet in order for the Conptroller to have “reason to believe”
under the Act.

The Lord case concerned Mnnesota s version of the Uniform
Abandoned Property Act. The judge in the Lord case opined that

[t]o support a finding of “reason to believe”,
there nust be specific articulable facts,
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within the totality of the circunstances,
which are known to the state treasurer that
would justify a reasonable person famliar
with the field of unclaimed property in
believing that a holder was not reporting
property as required by the Act.

Lord, slip op. at 2.
Wtnesses for the State Treasurer in the Lord case testified
t hat appellant was selected for audit based on a “nonexcl usive”

list of “criteria” or “standards.” | d. The Court in Lord

comrent ed:

Bot h parties have subm tted numer ous
definitions of what, as a legal matter,
“reason to believe” neans. The 1list of
alleged criteria set forth certain factual
situations, which, if found may lead an
examner to determne that there exists
“reason to believe.” Secondly, the list is
nonexcl usive and there is no indication in the
record that these criteria or standards have
been “adopted” by the agency either formally
or informally. The list, as indicated in the
interrogatory, includes any or all criteria
used by the agency since 1977. |In fact, the
testinony would indicate they are nerely sone
of the factors given by M. Andreoli to the
departnment to hel p exam ners determ ne “reason
to believe”. Presumably sonme exam ners would
rely on them exclusively, while others m ght
choose to ignore themconpletely. The entire
area is extrenely subjective.

Id. at 4.

The Lord Court concluded that facts were presented by the
State Treasurer from which a reasonable person famliar “wth the
field of unclainmed property” could justifiably conclude that the
bank had failed to report unclainmed property. 1d. at 3.

Not hing in the Maryland Act suggests that in order for the

Comptroller to have “a reason to believe” that a corporation or
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other entity has failed to report abandoned property, he nust
arrive necessarily at that belief based either on information that
t he subject of the audit has engaged in specific acts of w ongdoi ng
or on a general plan for the enforcenent of the Act derived from
“neutral sources.” It seens obvious that w thout such a “general
pl an” and wi thout specific information as to wongdoi ng, a person
know edgeable in the field of abandoned property could still have
“reason to believe” that there had been a failure to report by
ot her means. W adopt the view of the Lord Court and hold that to
nmeet the “reason to believe” standard, the Conptroller nust be able
to point to specific articulable facts that would justify a belief
by a reasonabl e person, know edgeable in the field of unclained
property, that a person or business entity was not reporting
abandoned property as required by the Act.
C. Issue 3

Under the facts of this case, did the

Comptroller’s know edge suffice to give him

reason to believe that PHH had failed to

report abandoned funds?

The anmended conplaint alleged, in pertinent part, that (1) the
Comptroller reviews nearly 12,000 reports of abandoned property
each year; (2) PHH is a large corporation with a net earning of
between $50 - 60 mllion per year and with over 5,000 enpl oyees;

(3) PHH has filed unclained property reports that |ist abandoned

di vidend checks and securities but has never |isted any uncashed

vendor or enpl oyee checks; (4) a review of the files of eight other

busi nesses, all of which are smaller than PHH but which provide
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sone of the same services as PHH, showed that a total of $239, 000
of the abandoned property was reported by these conpanies, and the
abandoned property fromthese conpani es consisted al nost entirely
of enployee and vendor checks; and (5) based on the nature and
scope of PHH s business “and a conparison to other, considerably
smal l er holders,” it would be reasonable to believe that PHH had in
its possession the sane type of abandoned property. Attached to
the anended conplaint was an affidavit from Lynn E. Hall, the
manager of the Conptroller’s Unclainmed Property Section. In the
affidavit, Ms. Hall reiterates nost of what is specifically alleged
about PHH in the anmended conpl aint. In addition, she says in
Paragraph 6 of the affidavit:

Based upon ny experience as Manager, PHH s
failure to report uncashed vendor and enpl oyee

checks is highly unusual. As a result, | have
reason to believe that PHH in fact hol ds such
checks. In the absence of an audit, there is

no way to be certain that PHH hol ds uncashed
vendor or enpl oyee checks.

Assuming the truth of the facts set forth in the anmended
conplaint and the affidavit attached thereto, the “reason to
beli eve” standard has been net. |If snaller conpanies in the sane
Iine of business regularly report unclai ned payroll vendor checks,
uncl ai med accounts payabl e, and uncl ai ned escrow accounts, and PHH
never does, it can be inferred logically that there is a very
strong likelihood that PHH has failed to report as required by the

Act .

CONCLUSI ON
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This declaratory action should not have been dism ssed.
Neverthel ess, before the rights of the parties are declared, the
parties are entitled to a hearing. At the hearing, it may devel op
that the facts set forth in the anended conplaint are untrue.
Therefore, upon remand, the court should conduct an evidentiary
hearing and, based upon the facts developed at that hearing,
declare the rights of the parties.

JUDGVENT REVERSED,;

CASE REMANDED TO THE Cl RCU T COURT
FOR BALTI MORE COUNTY FOR FURTHER
PROCEEDI NGS;

COST TO BE PAI D BY APPELLEE.
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