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“Pictures, | think, in this case
can be quite conplicated.”?

This case arises from the 3 Decenber 1996 decision of the
Mont gonery County Board of Appeals (“Board of Appeals” or “the
Board”) granting appel | ee Const el | at i on- Pot onac, L.L.C" s
(“Constellation”) petition for a special exception for the
construction and operation of a seniors care honme for up to ninety
residents on property located at the intersection of Falls Road and
MacArthur Boulevard in Potomac, Maryland, opposite the main
entrance to Geat Falls National Park (“National Park”).? Prior to
issuing its decision, the Board of Appeals conducted ei ght days of
heari ngs between March and Novenber 1996.

Subsequent to the Board of Appeal s’s decision, on 13 Decenber
1996, the petition’s opponents, anong them appellants in the
present case, Concerned Ctizens of Geat Falls, Mryland; Margaret
and Robert Dennis; Rosalind Allen; and Carl and Rebecca Locker

(collectively referred to as “Concerned Ctizens”); filed a witten

The then-Chair of the Mntgonery County Board of Appeals
offered this comment during the course of the 1 October 1996
hearing regarding pictorial exhibits in this case.

2Both Concerned Citizens and appellees, in their respective
appellate briefs, refer to the National Park as the C&0O Nati onal
Hi storic Park. In both the Board of Appeals decision and the
transcripts from the hearings, the park is referred to as G eat
Fal |l s National Park. For purposes of this opinion, we will refer
to the park as “Geat Falls National Park” or the “National Park.”



Request for Reconsideration with the Board of Appeals.® The Board
of Appeals adopted a Resolution to Deny [Appellants’] Mtion for
Reconsi deration on 18 Decenber 1996, effective 31 Decenber 1996

On 2 January 1997, the Concerned Ctizens filed a Petition for
Judicial Review in the Crcuit Court for Mntgonmery County.
Constellation responded to Concerned Citizen's petition on 16
January 1997. On 11 March 1997, appellee Mntgonery County,
Maryl and (“the County”), filed a tinely Motion to Intervene in this
case, which the court granted on 27 March 1997.%

On 30 April 1997, 29 May 1997, and 30 May 1997, Concerned
Ctizens, Constellation, and the County, respectively, filed
Menor anda of Law, and on 16 June 1997, Concerned Citizens filed a
Reply Menorandum On 26 June 1997 the circuit court held a hearing
in this matter, and delivered an oral ruling from the bench
affirmng the Board s decision to approve the special exception for
the care hone. On 16 July 1997, the court filed a witten order
menorializing the sane and attaching the transcript of the court’s
26 June 1997 bench ruling. On 14 August 1997, Concerned Citizens

filed a tinely appeal to this Court,® raising the follow ng issues

W list only those opponents to the petition who are before
this Court in the present appeal.

“For purposes of this opinion, unless the County posits an
argunent that differs substantially from Constellation’s argunent,
we Wil refer to the two appell ees, the County and Constell ati on,
collectively as “Constellation.”

SQur original reported opinion in the instant appeal was filed
on 30 June 1998. On or about 27 July 1998, the County filed a
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for our consideration, which we have rephrased and reorgani zed:
| . Whether the Board of Appeals violated its own
procedural rules or the Mntgonmery County Zoning
Ordi nance when it permtted Constellation to revise
its application for the special exception on 25
Novenber 1996, the |ast day of the hearings, but
failed to give Concerned Citizens additional tinme
to respond to the revisions and failed to | eave the
record open for an additional tinme period follow ng
t he hearing.
1. Whether the Board of Appeals applied the correct
|l egal standards in making its determnation to
approve the special exception.
I11. Whether the Board of Appeals, before naking its
determ nation to approve the special exception,
made all the findings of fact required by the
Mont gonmery County Zoni ng Ordi nance.
We conclude that the Board of Appeals violated its own procedural
rules and the Montgonery County Zoning Ordi nance when it permtted
Constellation to submt anmendnents to its special exception
application and to submt new exhibits on the last day of the
hearings. W further conclude that the Board' s decision to deny
Concerned Citizens’ request for additional tinme to respond to the
amendnents and exhibits, and instead to close the record at the
conclusion of the hearing, rendered the preceding errors
prejudicial. Accordingly, we vacate the judgnent of the circuit
court and remand the case to the circuit court with instructions

that it return the case to the Board of Appeals for the purpose of

nmotion for reconsideration seeking certain technical, non-
substantive revisions. That notion was granted on or about 25
August 1998, the 30 June 1998 opinion was recalled, and this
amended opinion filed in response to the County’s noti on.
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al l owi ng Concerned Citizens a reasonabl e opportunity to respond to
Constellation’s revised petition. Because our concl usion
necessarily demands that the Board of Appeals render a new deci sion
in light of any new evidence presented, we need not reach |ssues
1. and I1I1. herein, although we wll offer, for the parties’
consi deration, a passing comment regarding a facet of I|ssue II.
EACTS

On 11 Decenber 1995, pursuant to section 59-G 2.37 of the
Montgonery County Zoning Odinance (“Zoning Ordinance”),?®
Constellation filed a petition for a special exception’” with the
Board of Appeals for Mntgonery County to construct and operate a
care home, known as “The Residence at Geat Falls” (“the project”
or “the Residence”), for the purpose of providing conprehensive
care and support for up to ninety elderly residents.
Constellation’s petition was assigned Case No. S-2212.

Background Facts: The Oiginal Petition

The property at issue is located at the northeast corner of

the intersection of MacArthur Boul evard and Falls Road i n Pot omac,

6Section 59-G 2.37 of the Zoning Odinance sets forth the
zoni ng provisions governing nursing hones and domciliary care
honmes. See Montgonery County Code, Chapter 59 (Zoning Ordi nance),
§ 59-G2.37 (1998). W note that the Montgonmery County District
Counci |, pursuant to Ordinance No. 13-47, anmended section 59-G 2. 37
of the Zoning Odinance, effective 24 February 1997. Because we
address only the procedural issues related to Constellation’s
amendnents to its petition, the 1997 changes to section 59-G 2. 37
are irrelevant to our discussion.

‘Both sections 59-A-4.2 and 59-G of the Zoning Odinance
govern the process of petitioning for a special exception.
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Mar yl and. The site consists of approximately 3.5 acres and is
zoned R-200.8 The site is located diagonally across the street
fromthe entrance to Geat Falls National Park. It has 474.5 feet
of frontage along MacArthur Boul evard and 382 feet of frontage
along Falls Road. About five percent of the property is forest and
the remai nder of the property is either cleared or contains shrub
gr owt h.

The surroundi ng nei ghborhood® is primarily residential. The
nei ghborhood in the imrediate vicinity of the project site contains
“nodest | y-si zed” hones on one acre lots.1® Across Falls Road to the
west, the property is developed with single-famly, detached hones

on lots in excess of two acres, and on the east side of Falls Road,

8A R-200 designation indicates that the area is zoned as a
one-famly, residential zone with a mninum|ot area requirenent of
twenty thousand square feet. See Montgonery County Code, Chapter
59 (Zoning Odinance), 8 59-C-1.1 (1997).

\what constitutes the “surrounding neighborhood” was the
subj ect of sone dispute at the Board s hearings. Constel |l ation
cont ended that the surroundi ng nei ghborhood included an area of
approximately one-half mle in all directions from the site.
Concerned Citizens, on the other hand, defined the surrounding
nei ghbor hood as those hones in the “imediate vicinity” of the
site. Because we primarily are concerned with the procedure the
Board of Appeals followed when Constellation offered anendnents to
its petition, we need not concern ourselves wth whether the Board
of Appeals properly resolved the parties’ definitional dispute
For the purpose of providing background information about the site,
we include descriptions of both the area imediately surroundi ng
the site and the area extending one-half mle in all directions.

1At the Board of Appeals hearing on 1 October 1996, appell ant
Robert Dennis testified that the hones in the imediate vicinity of
the project are “very small and very nodest.” This description
i ncl udes his own hone, which is |ocated inmediately to the east of
t he project.



which is north and east of the subject property, nost of the
property contains single-famly, detached homes built on |ots of
approxi mately one acre. One-half mle southeast on MacArt hur
Boul evard is an area that includes single-famly, detached hones as
wel | as townhouses. In addition, the area to the south of the
subj ect property also contains towhouses. Also in the areais a
VFW Hal |, |ocated on the entrance road to the national park, and
A d Angler’s Inn restaurant and a conference center, both |ocated
on MacArt hur Boul evard.

The home of appellants Peggy and Robert Dennis is |located in
t he nei ghborhood i medi ately to the east of the project site. M.
Denni s described their home as a custombuilt tinber frame house,
one story, wth a wal k-out basenent. He noted that fromthe back,
t he house appears to be a one story with a wal k-out basenent, but
that fromthe front, the house appears to be a two story house.
The house is approximately forty feet by seventy feet in dinension.
The Dennis honme fronts on Fawsett Road. The famly roomis al ong
t he back of the house, on the second floor, with wndows directly
facing the proposed project.

Inits initial petition, Constellation described the proposed
care home as foll ows:

The Residence is designed in the “Prairie Style” of

Frank LI oyd Wight--a style that is intended to nmesh with

the natural terrain and environnent. The Residence w ||

consist of 78 assisted living units in a 3 story above

grade building and an additional level partially bel ow

grade visible fromthe rear of the property. . . . The

building will conprise about 60,975 square feet of gross
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Floor Area (“GFA’) and be about 40 feet high. The
buil ding footprint will be about 16,292 square feet and
wll be located on the 3.5 acre site.

* * * * *

The Residence is an L-shaped buil ding. Its main
entrance is on MacArthur Boul evard. The building has a
masonry and stucco exterior with precast/stucco accent
bands at the 1st and 3rd floors and a shingle hip roof
creating a strong residential character to the building.
The use of ornanental bal cony railings, casenent w ndows,
and additional detailing at the ground reinforces the
residential quality of the building.

* * * * *

The height of the building as height is defined in the

Zoni ng Ordinance is about 40 feet, which is below the

maxi mum al | owabl e height of fifty feet. The height in

conjunction with the substantial setbacks and | andscapi ng

mnimzes the bulk in relation to the surrounding
comunity.
In addition to the foregoing witten description of the building,
the petition included, anong other things, a conputer-generated
di agram of the proposed care hone, a site plan, floor plans for the
structure, a site analysis, and a planting and forest conservation
pl an (the | andscapi ng pl an).

As depicted in the original site and fl oor plans, the building
isin the shape of an L, with two long wings that join together in
a central core. The wings contain the residential units and the
central core contains the community areas, including the dining
room One of the wings fronts on Falls Road; the other fronts on
MacArt hur Boul evard. The central core sits at the intersection of

Falls and MacArthur. Translating a one inch to thirty feet scale

on the drawing, the east wing, at its |ongest point, neasured



approximately 70 feet in width and approximately 165 feet in
l ength. Using the same scale, the west wing, at its |ongest point,
measured approximately 81 feet in width and approxi mately 180 feet
in length. These neasurenents include the length of the central
core.

As noted above, the proposed building is three stories when
viewed fromFalls and MacArthur and has a fourth |lower level with
access to a rear courtyard and garden | ocated al ong the northeast
side of the building. The “Site Analysis” included with the
original petition provides the follow ng information regarding the
hei ght of the building: In the Falls Road wi ng, the height of the
di ning room (the highest portion of the building) is 38 feet and
11.5 inches and the remai nder of that wi ng has a height of 31 feet
8.5 inches. In the MacArthur Boul evard wi ng, the height of the
dining roomis 40 feet 8.5 inches and the remainder of that w ng
has a height of 35 feet 3.5 inches. The Site Analysis al so set
forth the follow ng building setbacks: front--75 feet; back--110
feet; and side--150 feet. |In addition, it indicated that the site
woul d have 35 of f-street parking spaces.

Lastly, the landscaping plan attached to the original petition
set forth the placenent and the type of trees, bushes, and grasses
to be planted on the site. The |andscaping plant |ist included the

nanmes of each plant, the quantity to be planted, and the hei ght of

1Bui | di ng height is neasured from average finish grade al ong
bui l di ng facade to nmean roof height.
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each tree upon pl anti ng.

Decenber 1995 to Cctober 1996:
The Progression of the Petition

By letter dated 22 January 1996, Constellation filed a Mtion
to Amend the Petition pursuant to section 59-A-4.24 of the
Mont gonery County Zoning Odinance.'? The stated purpose of the

anendnents was to:

a. i nprove the appearance of the site;

b. describe the lighting plan;

C. better illustrate the heavy  buffering and
| andscapi ng proposed,;

d. increase the amount of stormwater nanagenent
provi ded on site; and

e. provide a nore streamined approach for delivery

and trash vehicles.
| ncl uded anong the specific anmendnents proposed were: (1) an

anended Site Plan, which described, anong other things, a w dening

12Section 59-A-4.24 provides:
Amendment of Petition.

An applicant may anend this statenent prior to the
heari ng, upon consent of the board, following a notion to
amend and 10 days’ notice thereof to all parties entitled
to original notice of filing. Anmendnents that are found
by the board to alter nmaterially a petitioner’s proposal
or evidence are cause to postpone the hearing to a date
that permts all interested parties, including but not
l[imted to public agencies, adequate tinme to review the
amendnent. The amendnent nust also be referred to the
pl anning board, in accordance wth subsection 59-A-
4.48(c). Nothing in this section prohibits the board,
during the hearing or at any tinme before the record is
closed, from requesting the applicant to revise any
aspect of the proposal.

Mont gonery County Code, Chapter 59 (Zoning Ordinance), 8§ 59-A-4.24
(1997).



of the building’ s hallways, an increase in the nunber of parking
spaces, and a change in the length of the rear yard setback; (2) an
anmended Pl anting and Forest Conservation Plan, which showed, anong
other things, a revision of the mx of plant materials to be used
for buffering and screening along the rear of the property; (3)
revised architectural draw ngs, which reflected that the building
woul d contain seventy-eight, rather than seventy-four living units;
and (4) a revised site analysis to reflect the anmendnents to the
engi neering plans and the architectural drawi ngs. The notion also
i ntroduced one of the witnesses Constellation planned to offer at
t he hearing.

On 23 January 1996, the Board of Appeals filed a Notice of
Recei pt of Additional Exhibits. The notice provided that
i ndividuals could review the additional exhibits in the Board of
Appeal s’ s offi ce. The notice was sent to a list of interested
parties including all contiguous and confronting property owners. !

By letter dated 29 February 1996, Constellation filed another
Motion to Arend the Petition. Therein, Constellation submtted the
follow ng additional exhibits: (1) a Land Pl anning Report, dated 27

February 1996, from Philip E. Perrine, of Perrine Planning and

13The record indicates that as of the tine the Board of Appeals
sent this notice, 23 January 1996, Concerned Citizens had not yet
notified the Board of its existence or its representation. As
described infra, Concerned Gtizens, by letter dated 8 March 1996,
notified the Board of Appeals of its existence and its opposition
to Constellation’s petition.
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Zoning and (2) a letter dated 6 February 1996 from Edward P. Novak!*
to Margaret and Robert Dennis concerning their neeting about
nodi fications to the Ilighting and [|andscaping plan, which
Constell ation agreed to include when preparing the final approved
speci al exception |andscape and lighting plan. The notion al so
contained a |list of the expert witnesses Constellation planned to
call at the hearing.

Concerned Citizens, by letter dated 8 March 1996, asked the
Mont gomery County Pl anning Board (“Planning Board”) to recomend
that the Board of Appeals reject Constellation’s petition for a
speci al exception. Concerned Citizens further requested the
Pl anning Board to recommend that Constellation “redesign the
project to greatly change its design, and reduce its bulk and
intensity, so as to nmake it nore conpatible with the surrounding
area, as well as to correct other deficiencies.”

By menorandum dated 8 March 1996 and received by the Board of
Appeal s on 13 March 1996, the Maryl and- National Capital Park and
Planning Comm ssion (M NCPPC) planning staff (“the technical
staff”) of the Planning Board issued a report reviewng
Constellation’s petition for a special exception. See Mntgonery
County Code, Chapter 59 (Zoning Odinance), 8 59-A-4.48 (1997).

Therein, the technical staff recomrended that the Pl anning Board

YEdward P. Novak was the President of Nova-Habitat, Inc., one
of the devel opers of the Residence at G eat Falls project. Nova-
Habitat is not a party to the present appeal.
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recommend approval of the special exception wth certain
condi tions, including, anong other things, approval of a stormater
managenent plan by the Mntgonery County Departnent of
Environnmental Protection prior to the issuance of building permts;
and approval of a revised | andscape, |ighting, and signage plan by

the M NCPPC technical staff prior to obtaining a building permt.

Constellation, on 11 March 1996, offered another Mtion to
Amrend the Petition for the purpose of submtting the opinion and
analysis of Lipman, Frizzel & Mtchell, L.L.C, real estate
valuation consultants, regarding whether the proposed special
exception would be detrinental to the economc val ue or devel opnent
of surrounding properties or the general nei ghborhood.

On 14 March 1996, the Board of Appeals filed a Notice of
Recei pt of Additional Exhibits with regard to Constellation’s 29
February 1996 and 11 March 1996 notions to anmend the petition
This notice was sent to Norman Knopf, Esquire, attorney for
Concerned Citizens. On 18 March 1996 Concerned Citizens filed a
letter with the Board of Appeals setting forth its list of
antici pated expert and |lay w tnesses for the hearing.

On 22 March 1996, the Board of Appeals received a letter from
WIlliamH Hussman, the Chair of the Planning Board, setting forth
the Planning Board s recommendati on that the Board of Appeals deny
Constel lation’ s special exception petition. Therein, the Planning
Board set forth its concerns about the petition, and in concl usion
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stated its recomendati on that

t he applicant needs to nmake a stronger case to support

the finding of need!*™ by taking into account all the

applications in the area for a simlar use that have

recei ved approval, whether they are built or not, revise

the plan so that it is less intense, and design a

building that is nore in character and scale with the

residential community in which it would be | ocated.

On 27 March 1996, the Board of Appeals held the first of what
would be a total of eight days of hearings on this matter.
Constellation comenced its case, offering Edward Novak of Nova-
Habitat, |Inc. In addition, David Mirphy of the National Park
Service offered a brief statement on behal f of Concerned G tizens

and Alan Squier,'® a property owner residing in the inmedi ate

1The finding of need that the Planning Board referred to in
its letter was derived from section 59-G1.25 of the Zoning
Ordi nance, which provides that certain

speci al exceptions may only be granted when the Board,
the Hearing Examner, or the District Council, as the
case may be, finds froma preponderance of the evidence
of record that, for the public conveni ence and servi ce,
a need exists for the proposed use due to an insufficient
nunmber of simlar uses presently available to serve
exi sting population concentrations in the County, and
that the uses at the |l ocation proposed will not result in
a multiplicity or saturation of simlar uses in the sane
gener al nei ghborhood of the proposed use .

See Montgonery County Code, Chapter 59 (Zoning Ordinance), § 59-G
1.25 (1998) (enphasis added). Pursuant to Ordinance No. 13-47,
effective 24 February 1997, the County Council deleted “nursing and
care hone” fromthe list of special exceptions that require a need
anal ysi s. Therefore, in all its decisions regarding special
exceptions for nursing and care hones follow ng 24 February 1997,
t he Board of Appeal s need not determ ne whether a section 59-G 1. 25
“need” for the use proposed by the special exception exists.

M. Knopf, Concerned Citizens’' attorney, did not represent
Al an Squi er.

13



vicinity of the project, also testified.?

By letter dated 28 May 1996, Constellation filed a Mdtion to
Amend the Petition in order to submt a letter of explanation and
exhi bits concerning the porte cochere,® the surrounding area, and
the elimnation of the gazebo. The letter indicated that
Constel l ation sent a carbon copy of the letter and the exhibits to
Concerned Citizen' s attorney. !

Constellation continued its case on 4 June 1996, the second
day of the Board of Appeals’s hearings. Two witnesses testified on
behalf of Constellation: Phil Perrine of Perrine Planning and
Zoning; and Richard Mrris, the owner and president of WIIliam
Morris Architects.

By letter dated 28 June 1996, Constellation filed a Mdtion to
Amend the Petition. Therein, Constellation requested the
opportunity to anend in order to submt a letter of explanation, a
mar keting report addressing the need for the special exception use,

and the resume of the expert market analyst who Constellation

7"Because our disposition ultimately rests on a procedura
basi s, we need not review the testinony of each witness with any
specificity. This reasoning applies to the specific testinony the
parties offered on each of the eight hearing dates.

18A “porte cochere” is “roofed structure extending from the
entrance of a building over an adjacent driveway and sheltering
those getting in or out of vehicles.” Webster’s Coll egi ate
Dictionary 907 (10th ed. 1993).

9The record does not indicate whether the Board of Appeals
i ndependently notified Concerned Citizens regarding its receipt of
the additional exhibits.
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expected to testify at the 30 July 1996 hearing. 1In the letter,
Constellation stated that it was sending a copy with the encl osures
to Concerned Gtizens’ attorney. |In addition, on 8 July 1996, the
Board of Appeals filed a Notice of Receipt of Additional Exhibits
and notified Concerned Citizens’ attorney.

Thereafter, on 30 July 1996, the Board of Appeals conducted
the third day of hearings, during which Constellation offered three
W t nesses: Maryanne Eshelman of Hamyn Senior Marketing, Ann
Gardner of Constellation Senior Services, and Bob Mrris, a
transportation planni ng consultant.

On 6 Septenber 1996, Constellation offered another Mdtion to
Amrend the Petition. Therein, Constellation submtted the foll ow ng

exhibits for the Board’s consi derati on:

1. Revi sed Site Anal ysis.

2. Revi sed Falls Road El evati on and Revi sed MacArt hur
Boul evard El evati on.

3. North Facade Elevation and Easterly Facade
El evati on.

4. Revi sed Speci al Exception Site Pl an.

5. Revi sed Speci al Exception Pl ant i ng/ For est

Conservation Pl an.
In addition, Constellation set forth a |ist of persons it expected
to testify at the 17 Septenber 1996 hearing. The letter indicated
that Constellation sent the letter and the anended exhibits to
Concerned Citizens attorney by nessenger. On 6 Septenber 1996
the Board of Appeals filed a Notice of Receipt of Additional
Exhi bits and sent that notice to, anong others, Concerned Gtizens’

attorney.
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At the 17 Septenmber 1996 hearing, the fourth hearing date,
Constellation presented four wtnesses: R chard Mrris, who
testified about the revised design of the Residence; John Sekerak; 2°
Phil Perrine, who offered general comments as to his review of
Constellation’s revisions; and Ryland Mtchell, a real estate
apprai ser and consultant. At the conclusion of the hearing,
Constell ation had conpleted its case-in-chief.

On 1 Cctober 1996, Concerned Citizens commenced its case
Therein, the followwing wtnesses testified on behalf of the
community and in opposition to the special exception: Hibbard
Paine, a long-tine resident of the imedi ate area of the project;
Margaret and Robert Dennis, adjacent property owners; Robert
W koff, a licensed architect; and Elner Hewlin, a long-tine
resident of the area.

At the beginning of M. WIkoff's testinmony, M. W]Ikoff
stated that he had prepared exhibits to acconpany his testinony.
These exhibits included conputer-generated pictures, whi ch
Concerned G tizens proffered accurately represented how the project
woul d | ook fromdifferent vantage points, including fromthe park

entrance and from the Dennises’ honme. Apparently, Constellation

20\ are uncertain as to the nature of M. Sekerack’s testinony
because the transcript fromthe 17 Septenber 1996 hearing i ncl uded
in the record is mssing pages 107-130, where the bulk of his
testinmony is contained. Again, this omssion is of no fatal
consequence because when rendering our decision in this case, we do
not rely on the factual testinony offered before the Board of

Appeal s.
16



received these exhibits five mnutes before M. WI koff began his
testinmony. Constellation noved to exclude these exhibits, citing
the Board of Appeals’s rule requiring that exhibits be submtted
within ten days of the hearing.? |In response, Concerned Citizens
argued that it did not offer these exhibits in order to propose a
new design; instead, Concerned Citizens argued that it offered
these exhibits in order to rebut and comment on Constellation’s
revi sed pl an.

One of the nmenbers of the Board of Appeals, WIliam G een
responded with the foll ow ng conment:

Well, certainly M. Dugan [Constellation’ s attorney] is

entitled to at |least ten days. There' s just no question

in my mnd that he’s entitled to at |least ten days to

review the material. | nmean it would [be] absolutely

unfair to ask himto cross examne on material he just
saw this afternoon.

* * * * *

But he has to have an opportunity to take nmeasurenents
of--1 think it would be very unfair to have him cross
exam ne on sonething that he hasn’'t seen before. You'd
rai se the sane question M. Knopf [counsel for Concerned
Ctizens].

Helen Strang, the Chair of the Board of Appeals, commented:

2lConstellation’s reference to the ten-day rule seems to
inplicate section 59-A-4.24, which requires the applicant to give

ten days’ notice to all interested parties of any notion to anend
the petition. This rule, however, technically does not apply to
the opposition’s subm ssion of exhibits. Instead, Rule 5.0(c) of

t he Board of Appeals Rules of Procedure, Mntgonery County Code,
Appendi x J (1997), applies. Rule 5.0(c) provides: “[On notion by
any party, or by the Board, [the Board has the power to] introduce
into the record docunentary or other evidence, provided that all
parties are given reasonable notice.”
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“Pictures, | think, in this case can be quite conplicated. | think

this kind of thing . . . is probably nore conplicated than a
site plan . . . .7 In addition, Alison Bryant, a nenber of the
Board, stated:

| " m suggesting Madam Chair, that . . . if anyone had cone

inlike this and said this is a rendering that counters

t he changes that’s being presented and we are introduci ng

it for the first tine we would not honor it. W would

say provide an opportunity for the applicant or if it’'s

t he--even when the applicant does it and the opposition

doesn’t have a chance we always push to nmake sure that

the opposition has a chance to respond rather than

responding on site at that tine.

If that’s the case as | recall it and |’ m suggesting

that the applicants al so have an opportunity to receive

this information and to prepare a response for it.

The Board of Appeals ultimately concl uded that while Concerned
Citizens could not introduce the actual exhibits during the course
of the 1 October 1996 hearing, M. W]l koff could testify verbally
about the contents of the exhibits. The Board stated that
Concerned Citizens could introduce the physical exhibits after
Constel lation had the opportunity to examne them Chairman Strang
additionally stated that Constellation need not be prepared to
di scuss the conputer-generated pictures at the followng day’s
hearing because “that seens |like a very pressurized situation;”
instead, Ms. Strang stated that Constellation should be prepared to
di scuss them within a “reasonable” anount of tine. Utimtely,
Concerned G tizens introduced, and the Board received, the exhibits
during the course of the 25 Novenber 1996 heari ng.

On 2 Cctober 1996, the Board of Appeals conducted a fifth day
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of hearings, during which the primary w tnesses were Robert and
Margaret Dennis. On 11 Cctober 1996, the Board of Appeal s received
a letter fromConstellation's attorney encl osing two docunents that
it expected its witness, Janmes Hendricks, to address at the next
schedul ed hearing on 22 Cctober 1996. The docunents were: (1) a 22
March 1996 letter from the Montgonery County Departnent of
Envi ronnmental Protection approving a Stormater Managenent Concept
Pl an; and (2) Runoff Summary Table indicating the inprovenent to
the stormmater runoff conditions. Constellation’s attorney stated
that he sent copies, via facsimle, of the docunents to Concerned
Citizens’ attorney. On 22 October 1996, the Board conducted the
sixth day of hearings, in which the follow ng individuals, anong
others, participated: counsel for Constellation, counsel for
Concerned Citizens, Margaret Dennis, and Robert Dennis.

The 25 Novenber 1996 Heari ng:
The Lead-up and the Day-of

By |letter dated 23 October 1996 and received by the Board of
Appeal s on 24 October 1996, Constellation submtted the resune of
Jon M Gant of Gant-WWArchitects for the purpose of having him
admtted at the 25 Novenber 1996 hearing as an expert architect
with expertise in CADD?? Visioning and Animation. The letter stated
that M. Gant would assist Richard Morris at the hearing with the
presentation of an animated tour of the property along Falls Road

and MacArthur Boul evard and woul d assist in the presentation of

2"CADD' is an acronym for conputer-aided drafting and desi gn.
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still wvirtual photographs fromcertain |ocations around the site
and from certain neighboring yards. The letter indicated that
Constellation sent this letter, by facsimle, to Concerned
Citizens.

In response, by letter dated 24 October 1996 and received by
the Board of Appeals on 28 OCctober 1996, Concerned Citizens
guestioned the appropriateness of allowng Constellation to add a
witness at this time. Concerned Ctizens further noted that the
letter referred to M. Gant’s use of virtual photographs at the
hearing, but that as far as Concerned Citizens was aware,
Constel l ation had provided neither them nor the Board, with a copy
of these exhibits. Concerned Citizens stated:

Section 59-A-4.22(a)(9)! of the Mntgonery County

Code, and Rule 1.9[2% of the Board s Rules provide that

the applicant is to submt all exhibits at |east 60 days

prior to the hearing. The Board may shorten this tine

for a good reason, upon witten request of the applicant,

to 30 days before the hearing.

In an effort to cooperate with the applicant, we are

2\We assune that Concerned Citizens intended to refer to
section 59-A-4.22(a)(10), which provides that “[e]ach petition for
speci al exception nust be acconpanied at the tinme of its filing by
4 copies of a statenment that includes . . . (10) Al additiona
exhibits which the petitioner intends to introduce,” rather than to
section 59-A-4.22(a)(9), which refers to the subm ssion of a water
qual ity plan.

2\We al so assune that Concerned Citizens intended to refer to
Rule 1.2 of the Board s Rules of Procedure, which states that
“It]he information required by section 59-A-4.22 nust be filed with
the conpleted application format |east 60 days before the hearing
date. The Board may expedite a hearing for a special exception to
30 days before the hearing date,” rather than to Rule 1.9, which
sets for the requirenments for sign posting.
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prepared to shorten this tinme further. However, at a
m ni mum we need the applicant’s exhibits no later than
Friday, Novenber 8, 1996, in order to properly prepare a
response. |f our response requires our own new exhibits,
this shortened time period wll not permt sufficient
opportunity to provide the applicant copies of the
responding exhibits ten days prior to the hearing.
Accordingly, if the Board permts the applicant’s
exhibits, we request that it be with the condition that
if the exhibits are provided to the opponents | ess than
30 days in advance of the hearing, the applicant wll be
deened to have waived any objection to not receiving our
respondi ng exhibits at |east ten days before the hearing.

The letter indicated that Concerned Citizens sent this letter via
facsimle and mail to Constellation s attorney.

On 8 Novenber 1996, the Board of Appeals received a letter
fromConstellation’s attorney encl osing exhibits that Constell ation
pl anned to use at the 25 Novenber 1996 heari ng. The encl osed
exhibits included one VHS vi deot ape contai ning a conputer-generated
animation of the project/site (including howit would |look with 10
years  of | andscape growt h) and twelve conputer-generated
perspectives of the site fromthe foll om ng vantage points:

1. G eat Fal | s Entrance Vi ew - Landscapi ng at
installation (sumer foliage).

2. Great Falls Entrance View-Landscaping at 10 year
growt h (sumrer foliage).

3. MacAr t hur Boul evard Vi ew - Landscapi ng at
installation (sumer foliage).

4. MacArt hur Boul evard Vi ew -Landscaping at 10 year
growt h (sumrer foliage).

5. Denni s Resi dence Vi ew -Landscaping at installation
(sumrer foliage).

6. Dennis Residence View-Landscaping at 10 vyear
growt h (sumrer foliage).
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7. East View -Landscaping at installation (sunmer

foliage).

8. East View -Landscaping at 10 year growth (sumrer
foliage).

9. Fawsett Road View -Landscaping at installation

(sumrer foliage).

10. Fawsett Road View -Landscaping at 10 year growth
(sumrer foliage).

11. Falls Road View-Landscaping at installation
(sumrer foliage).

12. Falls Road View-Landscaping at 10 year growh
(sumrer foliage).

The letter indicated that Constell ation sent, by nmessenger, a copy
of the letter and the exhibits to Concerned Citizens’ attorney.

On 11 Novenber 1996, the Board of Appeals received an
additional letter fromConstellation’s attorney encl osing exhibits
Constel lation planned to use at the 25 Novenber 1996 hearing. The
encl osed exhibits were six conputer-generated perspectives of the
follow ng views of the site:

1. Great Falls Entrance View-Landscaping at 5 year
growh (winter foliage).

2. MacArt hur Boul evard View -Landscaping at 5 year
growh (wi nter foliage).

3. Denni s Resi dence Vi ew-Landscaping at 5 year growh
(winter foliage).

4. East View -Landscaping at 5 year growh (w nter
foliage).

5. Fawsett Road View-Landscaping at 5 year growh
(winter foliage).

6. Falls Road View-Landscaping at 5 year growh
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(wi nter foliage).
The letter indicated that Constell ation sent, by nmessenger, a copy
of the letter and the exhibits to Concerned Citizens’' attorney.

On 13 Novenber 1996, the Board of Appeals received another
letter from Constellation’s attorney describing and enclosing an
exhibit Constellation planned to use at the 25 Novenber 1996
heari ng. The exhibit was a videotape of a conputer-generated
drive-by view of the project/site proceeding from MacArt hur
Boul evard to Falls Road. The letter indicated that the | andscapi ng
shown in the videotape reflects how it would appear at the tine of
pl anting. The letter also indicated that Constellation sent, by
messenger, a copy of the letter and the videotape to Concerned
Ctizens' attorney.

On 25 Novenber 1996, the Board of Appeals held its eighth day
of hearings in this matter. The followi ng w tnesses testified
Robert W1 koff, Concerned Citizens architect; six neighbors, Joe
@unn, Bonni e Barker, Klaus Mehl horm Al an Wl fe, Ri chard Lyschik,
Kay Chung; and Richard Murris, Constellation’s architect. At the
begi nning of the hearing, Chairman Strang stated that that day’'s
hearing would be the final day of hearings in this matter, and that
the Board woul d vote on the special exception the follow ng day,
stating that “we cannot saddl e a new Board nenber with reading this

record.”?® Wen Board Menber Green stated “[i]t has sonething to

2Apparently, the term of one of the Board nenbers expired
shortly after 25 Novenber 1996
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do with cruel and unusual punishnent,” Chairman Strang responded:
“Puni shnent, right, yes, so that it just has to be finished up with
this batch. Ckay. Al right.” Fol |l owi ng these comments, the
heari ng comenced.

Concerned Citizens first called M. WIkoff. Before M.
W kof f began his testinony, Concerned Gtizens offered as evi dence
t he conputer-generated pictures the Board of Appeals previously
excluded on 1 Cctober 1996.2¢ M. W] koff utilized these exhibits
during the course of his testinony regarding the inpact of the
project on the National Park, the Dennis hone, and the surrounding
ar ea.

After Concerned G tizens closed its case, Constellation called
its architect, R chard Mrris, to testify as a rebuttal wtness
with respect to how the design and bulk of the project fits in with
t he surroundi ng nei ghborhood. Constellation’s attorney noted that
“[i]n order to do so he wll testify as to sonme additional
exhibits.” The additional exhibits included the videotape

contai ning a conput er-generated ani mation of the project/site (with

2Constellation, in its appellate brief, notes that three of
the exhibits that Concerned Gtizens introduced on 25 Novenber 1996
were different from those exhibits Concerned Ctizens initially
offered on 1 October 1996. The record indicates that Concerned
Citizens prepared or corrected two of the 1 October 1996 exhibits
during the weekend before the 25 Novenber 1996 hearing, including
Concerned Citizens’ attorney’'s comment that one of the conputer-
generated views of the Dennis hone was “done over the weekend,” and
his comment that one of the exhibits contained a handwitten
correction to the wording on the exhibit (changing the words
“second floor” to “first floor”).
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ten years of |andscape growth) and conputer-generated pictures
reflecting six views of the project in three different tine periods
and different seasons (summertine planting, five year growth shown
in the winter, ten year growmh shown in the summer).?’ Because
Concerned Citizens had received copies of these exhibits on 8
Novenber 1996, it offered no objection to the adm ssion of these
exhi bits at the hearing.?8

Later in the course of M. Mrris’ testinony, however,
Constellation’s attorney stated that, in order to address the
inpact the rear of the proposed building would have on the
Denni ses’ property, Constellation had agreed to shorten the w ng of
the building closest to the Dennises’ property (the east w ng) by
twenty feet. The follow ng dial ogue then ensued:

[ Concerned Gtizens' attorney]: Excuse nme. |1’mgoing to
have an objection to this. This is yet another revision—

[Constellation’s attorney]: | think I"'mallowed to finish
ny sentence.

[ Concerned Citizens’ attorney]: No, because | do not

2'"The eighteen specific exhibits (six views, three tine
periods) are enunerated above in the context of the letters
Constellation's attorney sent to the Board and to Concerned
Citizens on 8 Novenber 1996 and 11 Novenber 1996.

At the hearing, Concerned Gitizens’ attorney asked
Constellation’s attorney whether the itens offered as exhibits on
25 Novenber 1996 were those exhibits he received fromConstell ati on
on 8 Novenber 1996. Constellation’s attorney stated that these
exhibits, in fact, were those that he delivered to Concerned
Citizens on 8 Novenber 1996. W note, however, based on the two
letters Constellation submtted to the Board on 8 and 11 Novenber
1996, see supra, that Concerned Ctizens, at the earliest, received
six of the exhibits on 11 Novenber 1996.
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think this is proper to bring to the Board s attention,
yet anot her revision--

[ Constellation’s attorney]: Okay.

[ Concerned G tizens' attorney]: --which we were provided
the details of on Sunday, yesterday.

[ Constellation’s attorney]: Let nme proffer what | am
going to offer and then you may object. The proffer is
to show the Board a shorter wing closer to the Dennises
and heavier |andscaping in the rear of the property near
the Dennises. That’'s ny proffer.

[Chairman] Strang: W hear M. Knopf’s [Concerned
Citizens’'] objection and I’'mgoing to let you go ahead
and show it to us.

[ Concerned Citizens’ attorney]: Well | think it’s--

[ Chai rman] Strang: | hear what you' re saying M. Knopf,
but this is--

[ Concerned Ctizens’ attorney]: Al right. Well, | just-

[Chairman] Strang: This is an effort to mnake an
i nprovenent and | think we have done it--allowed many

other applicants to do it and | intend to allow this one.
[ Concerned Citizens’ attorney]: Al right. Well, 1'mnot
going to--obviously argue with the Chair. | will adhere

to the Chair’s ruling, but I would like to place on the
record that we do object. W are prejudiced in that your
normal rule are sone 30 days. W need an opportunity now
whi ch we have not had to put this into the conputer, to
conme back and to make our comment. That’'s--we were just
notified of this yesterday and we do need that. Now,
obviously we would be greatly prejudiced if this were to
be approved on the ground that the Board felt this
nodified it in some way to make it conpatible and we
haven’t had an opportunity to then respond. | just want
to place that on the record.

The Board then asked Constellation tw additional questions:
First, the Board asked whether the twenty foot reduction in the
| ength of one of the wings would result in any additions el sewhere.
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Constel |l ati on responded that the wing reduction would result in a
reduction of the building’ s square footage.? Second, the Board
asked whether and when Constellation offered Concerned Ctizens
informati on about Constellation’s latest plans to revise its
petition. The parties agreed that Constellation first contacted
Concerned Citizens regarding these revisions to the petition on
Thur sday, 21 Novenber 1996, four days before the 25 Novenber 1996
hearing. Concerned Gtizens attorney, however, was unable to neet
with Constellation's attorney to receive the new exhibits unti
Sunday, 24 Novenber 1996, one day before the hearing. Follow ng
this discussion, Constellation’ s attorney st at ed:
| mght also rem nd the Board that many photographs and

the like that M. Knopf submtted today | have never seen
before and so-- . . . --1 would also note that you ve

2During the course of M. Mrris's testinony, he stated that
shortening the wng by twenty feet would have the effect of
di m ni shing the nunber of units by six--fromseventy-eight units to
seventy-two units. M. Morris stated that pursuant to
Constellation’s request, he planned to try to add the units to a
different, as of yet unspecified, location within the building, but
he was unsure as to how many of the units he would be able to add.
Constellation’s attorney then asked if it could mintain its
request for seventy-eight units, the nunber of units requested in
the petition, despite the fact that ultimately, the building my
contain a | ower nunber of units. The Board agreed, and Concer ned
Citizens’ attorney objected, arguing that the Board, by granting
Constellation’s request, violated the Board's requirenent that the
petitioner set forth certain information in its petition so that
the other side wll have know edge of it and the ability to comment
on it. W note that neither section 59-A-4.22 of the Zoning
Ordinance (setting forth the data that nust acconpany a petition
for a special exception) nor section 59-G 2.37 of the Zoning
Ordi nance (setting forth the requirenents specifically applicable
to special exceptions for nursing or care hones) requires the
petitioner to submt detailed plans regarding the interior |ayout
of the proposed special exception.
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made exceptions in those cases here. G ven the fact
that the building is now smaller, further away fromthe
Denni ses, with additional |andscaping, it's difficult for
me to see how the Dennises can be prejudiced by that.
And may | continue?

The Board then allowed Constellation’s attorney to introduce new
exhibits depicting the nature of Constellation s proposed revisions
to its petition.

Constellation first introduced the follow ng four exhibits:

1. A revised site analysis, indicating, anong other
things, a reduction in the square footage of the
bui Il ding by 3,000 square feet.

2. A summary describing additional | andscapi ng
Constel lation planned to provide in the rear of the
property including approximately fifteen new trees
of various varieties.?

3. A revised site plan in which the Residence w ng
cl osest to the Dennises’ property was shortened by
twenty feet.

4. A revised planting and forest conservation plan
show ng additional | andscaping intended nore
effectively to screen and buffer the Residence from
t he Denni s hone.

These exhibits nodified the site plan and the planting/forest

39The additional planting included the follow ng trees:

Quantity Comon Nane Hei ght
3 Heritage River Birch 10-12
6* Eastern Wiite Pine 16- 18
2 Loblolly Pine 5-6'

2 W1 | ow Qaks

3 Cct ober d ory Mapl es

2 Service Berry 5-6'

*Note: Two white pines will replace 2 5-6' |oblolly pines
in the previous plan. All other plantings are in
addition to the previous plan.
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conservation plan Constellation submtted on 6 Septenber 1996. In
addition to the aforenentioned exhibits, Constellation introduced
a foam board poster containing three enlarged conputer-generated
stills of the Residence, as viewed from the second |evel of the
Dennis residence, wth the revised |andscaping depicted at
installation (summer foliage), in five years (winter foliage), and
in ten years (summer foliage).3 These stills were enlarged from
three of the conputer-generated pictures that Constellation
provided Concerned Citizens on 8 and 11 Novenber 1996. I n
conjunction with the posterboard, Constellation also introduced a
nyl ar overlay for the posterboard denonstrating the effect of the
addi tional |andscaping on the view of the Residence fromthe Dennis
property. The nylar overlay contai ned a nunber of hand-drawn trees
consistent with the trees described in the new | andscape summary.

M. Mrris, in the course of his testinony, utilized the new

exhibits, particularly the nylar overlay, to describe how the

3Constellation, in its appellate brief, states that the foam
board contains three enlarged stills of the view of the project
from the Dennis residence, the East View, and the Fawsett Road
Vi ew. Based on our review of the conputer-generated stills
provided in the record extract, however, we note that the enl arged
stills on the foam board are instead three different pictures of
the view of the project fromthe Dennis Residence (second |evel)
with each picture representing a different time period
(installation in the sumer, five year in the winter, and ten year
in the sutmmer). The title on the foam board that appears above the
three pictures stating “The Residence at Geat Falls; Viewfromthe
Denni s Residence (Second Level),” and the individual designations
next to each picture stating “Installation (Sumrer),” “5 Year
(Wnter),” and “10 Year (Sunmer),” further confirm our assessnent
of the enlarged stills.
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addi tional |andscaping and the shortening of the wng closest to
the Dennis hone by twenty feet would dimnish the inpact of the
project on the Dennises’ property. After Constellation questioned
M. Mrris, Concerned Citizens’ attorney cross-examned him
During the course of the cross-exam nation, Concerned Citizens’
attorney asked M. Mrris, anong other things, about the additional
tree planting proposed in the revised planting and forest
conservation plan, and the effect those plantings assertedly would
have on the Dennis hone. He did not question M. Mrris about the
effect, negative or positive, of the proposed twenty foot reduction
of the wng closest to the Dennis hone. Following M. Mrris’s
testinony, the parties gave their closing argunents; Concerned
Citizens did not recall its architect, M. WIlkoff, to testify as
a rebuttal w tness.

At the conclusion of the hearing, the Board cl osed the record.
Chairman Strang then reiterated the fact that the Board woul d vote
on the petition the next day. Concerned Citizens, at this tineg,
did not raise any additional objection to the Board' s decision to
cl ose the record.

Subsequent Procedure: The Board of Appeals
and Crcuit Court Deci sions

On 3 Decenber 1996, by a vote of three to two, the Board of
Appeal s granted Constellation’s special exception petition subject

to thirteen specific conditions, including the follow ng
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condi ti on: %2

5. The holder of the special exception will submt a
revi sed | andscaping and lighting plan to the Board of
Appeal s. The plan will reflect discussions with the

nei ghbors on Fawsett [sic] Road, and nodifications to
i nprove the buffering and screening of the building. The
pl an should reflect additional evergreen screening and
deci duous plants both within the setback area and the
public right-of-way al ong MacArt hur Boul evard and Falls
Road, if permtted by the County, the State and/or the
Armmy Corps of Engineers. The plan should also reflect
addi tional evergreen screening along the northern and
eastern property lines adjacent to the parking and
bui | di ng area.

Technical staff wll have participated in these

di scussions and will have reviewed and approved the plan.

After the Board reviews and accepts the revised plan in

a wor ksession, the holder of the special exception wll

submt one copy to the Zoning Supervisor in the

Departnment of Permtting Services. Al plant materia

must be installed according to plan and maintained and

repl aced as necessary.

On 13 Decenber 1996, Concerned Citizens filed a Request for
Reconsi deration with the Board of Appeals. By resolution dated 18
Decenber 1996 and effective 31 Decenber 1996, the Board of Appeals
deni ed Concerned Citizens’ request.

Concerned Citizens, on 2 January 1997, then filed a Petition
for Judicial Review in the Crcuit Court for Mntgonery County.
Constellation filed a response, and Montgonery County first filed
a Mtion to Intervene, and then filed a response. The circuit

court held a hearing in this matter on 26 June 1997. At the

32Three board nenbers, Susan Turnbull, Helen Strang, and
Al'lison Bryant, voted in favor of granting Constellation s special
exception, while two board nenbers, WIliam G een and Donna Barron,
opposed the speci al exception.
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concl usion of the hearing, the court delivered an oral ruling from
the bench affirmng the Board s decision to approve the special
exception for the care hone. The court filed a witten order
adopting its oral ruling on 16 July 1997, and on 14 August 1997,
Concerned Citizens filed this appeal.

DI SCUSSI ON

St andard of Revi ew

We initially note the relevant standard of review. Article
28, section 8-110 of the Maryland Code (1957, 1997 Repl. Vol., 1997
Supp.) (the Regional District Act) sets forth the roles of the
circuit court and of ourselves in reviewmng a decision of the
Mont gonery County Board of Appeals regarding an application for a
speci al exception under the Montgonery County zoning ordinance.
Section 8-110 provides in pertinent part:

(b) Appeals in Montgonery County. —In Montgonery County,
notw t hstandi ng any provision in Article 25A, 8 5(U), of
t he Annot ated Code!®® to the contrary, a decision by the
county board of appeals on applications for zoning
vari ations or exceptions may be appealed within 30 days
by any person, mnunicipality, corporation, or association,
whet her or not incorporated, which has appeared at the
hearing in person, by attorney, or in witing, to the
circuit court for the county, which may affirmor reverse
t he deci sion appealed fromor remand it to the board for
further consideration for any reason, or dismss the
appeal as provided by law. Any party to the proceedi ngs
inthe circuit court may appeal from such decision to the
Court of Special Appeals. The review proceedings

33Article 25A, section 5(U) of the Maryland Code (1957, 1998
Repl. Vol.) addresses the enunerated powers of County Boards of
Appeal, including the roles of the circuit court and the Court of
Special Appeals in reviewwng a Board of Appeals decision in a
charter county.

32



provided by this section are excl usive.

See al so Council of Chevy Chase View v. Rothman, 323 Mi. 674, 685

(1991) (noting that the Regional District Act is “now the exclusive
source of zoning authority in Mntgonery County and that any
enact ment concerning zoning in the county, which is at variance
with the Regional District Act, 1is inoperative wthin the
district”).

In addition to the foregoing, we note that a review ng court
is not constrained to affirman adm ni strative decision “*which is

prem sed sol ely upon an erroneous conclusion of law ’'” Younkers V.

Prince George’'s County, 333 Ml. 14, 19 (1993) (quoting People’s
Counsel v. Maryland Marine, 316 Ml. 491, 496-97 (1989)); accord

Gay v. Anne Arundel County, 73 M. App. 301, 308 (1987).

In this appeal, Concerned Citizens raises three questions of
law; as such, this Court’s review “‘is expansive, that is, the
appellate court nay substitute its judgnment for that of the
[adm nistrative agency].’” Gay, 73 M. App. at 309 (quoting

Thanes Point Associates v. Supervisor, 68 Ml. App. 1, 9 (1986)).

Qur role “is essentially to repeat the task of the circuit court;
that is, to be certain the circuit court did not err in its

review” Mrtiner, 83 MI. App. at 442; accord Anne Arundel County

v. 2020C West Street, Inc., 104 M. App. 320, 326 (1995). Wth

these principles in mnd, we turn to the case at hand.
l.
Concerned Citizens first contends that the Board of Appeals
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violated its own procedural rules and the Zoning O di nance when it
permtted Constellation to revise its petition and submt
additional exhibits on 25 Novenber 1996, the final hearing date,
but denied Concerned Citizens’ request for additional tine to
respond to the revisions and exhibits and closed the record at the
conclusion of the hearing, despite the Board s know edge that
Concerned Citizens first viewed the exhibits enbodying the
revisions on the Sunday before the hearing. The revisions3
Constellation introduced on 25 Novenber 1996 ["the 25 Novenber 1996
revisions”] were: (1) a twenty foot reduction in the |length of the
east wing of the Residence resulting in a three thousand square
foot reduction in the overall square footage of the building and
(2) additional |andscaping on the side of the Residence closest to
the Dennises’ hone. Constellation introduced the follow ng
addi tional exhibits enbodying those revisions ["the 25 Novenber
1996 exhibits”]: (1) a revised site analysis; (2) a summary of the
additional |andscaping; (3) a revised site plan; (4) a revised
pl anting and forest conservation plan; and (5) a nylar overlay used
in conjunction wth previously admtted, enlarged conputer-

generated pictures of the view of the Residence from the Dennis

34Constel l ati on never disputes the fact that it attenpted to

revise its petition on 25 Novenber 1996. Instead, Constellation
claims that the Board properly admtted these revisions based on
the nature of the revisions, i.e., that they were mnor and

patently beneficial to Concerned Ctizens, and on the fact that the
Board possessed the power both to grant notions to anend and to
allow any party to introduce evidence into the record provided that
all other parties have reasonable notice of that evidence.
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hore.

Concerned G tizens advances several argunents in favor of its
position: first, Constellation gave Concerned Gtizens only one day
of notice regarding the revisions and exhibits and therefore the
Board’' s acceptance of those revisions and exhibits on the fina
hearing date violated the ten day notification requirenent in
section 59-A-4.24 of the Zoning Odinance and the reasonabl e notice
requirenent in Rule 5.0(c) of the Board of Appeals Rules of
Procedure, Montgonery County Code, Appendi x J; second, the Board
violated Rule 7.2.6 when it closed the record at the end of the
hearing; third, the Board violated section 59-A-4.48(c) of the
Zoning O dinance when it failed to |leave the record open for a
reasonable tine followi ng Constellation’s last revisions in order
to allow the Planning Board or its staff to comment on the
revisions; fourth, the Board’'s failure to grant Concerned Citizens
additional tinme to respond to the revisions and additional exhibits
constituted prejudicial error; and fifth, even if Concerned
Citizens failed to denonstrate prejudice, pursuant to the Accardi
doctrine, the Board's violation of its own procedural rules

mandates reversal. See Board of Educ. v. Ballard, 67 Mi. App. 235,

240 (1986).

In response, Constellation argues the followng: first,
Constel l ati on gave Concerned G tizens “adequate tine to review the
revisions and exhibits, and therefore, the Board did not violate
its own procedures; second, even if the Board did violate its own
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procedures, the Board has the power to waive mnor defects or
errors that do not affect the substantive rights of the parties;
third, Concerned Ctizens suffered no prejudice as a result of the
revisions, therefore any Board violation of the procedural
requirements constituted harm ess error; fourth, Concerned Gtizens
did not object when the Board closed the record, therefore, the
issue is not preserved; and fifth, even if the issue is preserved,
failure to leave the record open for comments from the Pl anning
Board does not constitute prejudicial error.
We initially review the relevant provisions of the Zoning
Or di nance. Section 59-A-4.2 sets forth the provisions one nust
follow in order to file, anmend, or withdraw a petition for a
speci al exception. Specifically, section 59-A-4.22 nmandates:
(a) Each petition for special exception nust be
acconpanied at the tinme of its filing by 4 copies

of a statenent that includes:

(1) Survey plats or other accurate draw ngs

showi ng boundari es, di mensi ons, ar ea,
topography and frontage of the property
involved, as well as the location and
di rensions of all structures existing and

proposed to be erected, and the distances of
such structures from the nearest property
l'ines.

(2) Plans, architectural draw ngs, photographs,
el evations, specifications or other detailed
information depicting fully the exterior
appear ance of exi sting and pr oposed
construction, including signs, involved in the
petition. This requirenent may be satisfied
by site plan docunents

* * * * *
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(4) Conplete information concerning the size, type
and location of any existing and proposed

trees, landscaping and screening of any
exterior illum nation pr oposed. Thi s
requirenment may be satisfied by site plan
docunent s

* * * * *

(10) Al additional exhibits which the petitioner
intends to introduce.

Mont gonery County Code, Chapter 59 (Zoning Ordinance), 8§ 59-A-4. 22
(1997). Section 59-A-4.24 sets forth the process by which the
petitioner can anend a petition:

An applicant may anend this statenent prior to the
heari ng, upon consent of the board, following a notion to
amend and 10 days’ notice thereof to all parties entitled
to original notice of filing. Amendnents that are found
by the board to alter nmaterially a petitioner’s proposal
or evidence are cause to postpone the hearing to a date
that permts all interested parties, including but not
[imted to public agencies, adequate tinme to review the
amendnent. The amendnent nust also be referred to the
pl anning board, in accordance wth subsection 59-A-
4.48(c). Nothing in this section prohibits the board,
during the hearing or at any time before the record is
closed, from requesting the applicant to revise any
aspect of the proposal.

Id. 8§ 59-A-4.24,

Section 59-A-4.4 sets forth the provisions governing public
hearings on petitions and appeals. Section 59-A-4.41 provides in
pertinent part that “in the case of any petition for grant of
speci al exception [the Board may not hold a hearing] sooner than 60
days following the mailing of the notice of the filing of the
petition.” 1d. 8 59-A-4.41(b)(1). Included anong those entitled

to notice of filing are “the owers, as specified by the applicant
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at the tinme of filing, of all properties: (A) contiguous to the
property with which the case is concerned, and (B) opposite the
property measured at right angles to the intervening street or
streets.” Id. 8 59-A-4.46(a)(5). In addition, section 59-A-
4.48(c) sets forth the provisions regarding the Planning Board
report and recommendati on and provides in part:

(a) The county planning board or its technical staff
must submt a report review ng any petition for a
speci al exception to the board at |east 5 working
days prior to the date set for the public hearing.

(c) After the planning board or its technical staff has
issued its initial report and recomrendation, the
applicant nust transmt to the planning board a
copy of any subsequent anendnent to the petition.
The record nmust renmain open for a reasonable tinme
to provide an opportunity for the planning board or
its staff to comment. Wthin that tine, the
pl anning board or its staff nust coment on the
amendnent or state that no further review and
comment are necessary.

Id. 8 59-A-4.48(a), (c).

We additionally set forth relevant portions of the County
Board of Appeals Rules of Procedure. Rule 5 describes the powers
the Board of Appeals may exercise, including the follow ng:

(b) on notion by any party, or by the Board, dispose

of procedural requests, including but not limted to the

following notions: to anend, to consolidate applications

or petitions, or to reopen the record of any case in

order to receive additional evidence or information;

(c) on notion by any party, or by the Board,

introduce into the record docunentary or other evidence,
provided that all parties are given reasonable notice;
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(f) waive mnor procedural defects or errors that do
not affect substantive rights of the parties in order to
proceed on the nerits .

Rule 7.2.6 sets forth information regarding the Board' s procedure
for closing the record at the conclusion of a hearing:
As a rule the record is closed at the end of a hearing.
The Board will hold the record open for at |east 15 days
after the conclusion of a hearing if:
a. the Planning Board or planning staff submt a
report on the application less than 5 days before
t he hearing date;

b. an anmended application is filed |less than 10 days
before the hearing or during the hearing; or

C. ot her circunmstances occur to justify holding the
record open at the Board’'s discretion.

We conclude that the Board, by accepting Constellation's
revi sions and additional exhibits on 25 Novenber 1996, violated
sections 59-A-4.24 and 59-A-4.48(c) of the Zoning O dinance and
Board of Appeals Rules of Procedure 5.0(c) and 7.2.6(b). W
further conclude that the Board' s decision to deny Concerned
Citizens request for additional time to review these revisions and
exhibits prejudiced Concerned Citizens, and on this basis, we
vacate the judgnent of the circuit court and remand the case to the
circuit court with instructions that the court return the case to
t he Board of Appeals for the purpose of allow ng Concerned Gtizens
a reasonable opportunity to respond to Constellation’ s revised

petition.
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We first explain why we conclude that the Board s actions on
25 Novenber 1996 viol ated sections 59-A-4.24 and 59- A-4.48(c) and
Rules 5.0(c) and 7.2.6(b). W briefly reviewthe facts relevant to
our conclusion. Throughout the course of the special exception
approval process, each tine Constellation wished to anend its
petition, it filed with the Board of Appeals a “Mdition to Anend the
Petition.” In total, prior to 25 Novenber 1996, Constell ation
filed six nmotions to anend the petition.® The face of each notion
stated that Constellation filed its notion pursuant to section 59-
A-4.24, and wth the exception of one notion to anend that
Constellation submtted seven days in advance of the next Board
hearing, *® Constellation filed each anendnent nore than ten days in

advance of the next hearing (the Board conducted hearings on 27

%Constellation filed its notions on the follow ng dates: 22
January 1996, 29 February 1996, 11 March 1996, 28 May 1996, 28 June
1996, and 6 Septenber 1996.

36Constellation filed its fourth notion to amend on 28 My
1996, seven days before the third hearing date. As di scussed
infra, one of the reasons the Board' s violation of the ten-day
notification rule constituted prejudicial error was the fact that
the Board did not provide Concerned Citizens with an adequate
anount of tinme to prepare its response to the revisions and
addi tional exhibits. Al though the fact that Constellation
submtted a Mdtion to Anmend seven days before the third hearing
date also constituted a violation of section 59-A-4.24, this
violation is inherently | ess prejudicial because Concerned Ctizens

had several other opportunities to respond to such revisions. In
any event, neither party raises this issue for our consideration,
therefore, we will not consider it in this appeal. See MI. Rule 8-
504(a)(5) (“A brief shall contain the itenms listed . . . (5)

[a] rgument in support of the party’ s position.”); see also Ricker
v. Abrans, 263 Mi. 509, 516 (1971) (holding that when appellant did
not raise an issue in her brief or in her argunent before the
Court, the issue is considered waived).
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March 1996, 4 June 1996, 30 July 1996, 17 Septenber 1996, 1 and 2
Cct ober 1996, 22 Cctober 1996, and 25 Novenber 1996). Furthernore,
after Constellation filed each notion, Concerned Ctizens received
notice either fromthe Board, in the formof a Notice of Receipt of
Addi ti onal Exhibits, or directly from Constellation.® Thus, up
until the 25 Novenber 1996 hearing date, Constellation had
essentially conplied with the section 59-A-4.24 requirenent to
provi de Concerned Citizens with ten days notice of any revisions to
t he petition.

In addition, between the sixth hearing date, 22 October 1996,
and the final hearing date, 25 Novenber 1996, Constellation
generated a nunber of additional exhibits that it planned to
i ntroduce at the hearing. Concerned Citizens first |earned of
t hese additional exhibits when it received a copy of a letter sent
to the Board, dated 23 Cctober 1996, in which Constellation
submtted the resune of an additional witness it planned to produce
on 25 Novenber 1996 and stated that at the hearing this wtness
woul d assist its expert architect witness with the presentation of
still wvirtual photographs of the proposed use as revised. After

Concerned Citizens, on 28 October 1996,°% sent the Board a letter

Cormencing with its 28 May 1996 Mdtion to Arend the Petition,
W thin each subsequent notion, Constellation indicated that it sent
copies of its nmotions and additional exhibits to Concerned
Ctizens' attorney.

38Concerned Gtizens' letter was dated 24 Qctober 1996, but the
Board actually did not receive the letter until 28 Cctober 1996.
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stating that Constellation had not provided either the Board or
Concerned Gtizens wth copies of these photographs, Constellation,
on 8 and 11 Novenber 1996, sent the Board and Concerned Citizens
copies of additional exhibits it planned to use at the 25 Novenber
hearing.®  These exhibits included eighteen conputer-generated
phot ographs of the property taken fromdifferent vantage points and
reflecting different seasons and tinme frames and a VHS vi deot ape
containing a conputer-generated animation of the project.
Concerned Citizens did not object to the adm ssion of these
exhibits at the hearing.

In contrast to Constellation’s prior consistent practice of
notifying the Board and Concerned Citizens about revisions and
additional exhibits at |least ten days prior to the next hearing
date, Constellation did not provide Concerned Citizens with either
ten days’ notice of its 25 Novenber 1996 revisions or advance
notice that it planned to introduce additional new exhibits on 25
Novenmber 1996. The parties agree that Constellation first
contacted Concerned Citizens regarding the 25 Novenber 1996
revisions to the petition on Thursday, 21 Novenber 1996. The

parties also agree that they did not neet to discuss

\We note that these exhibits did not constitute revisions to
the petition, and therefore were not subject to the ten-day rule
set forth in section 59-A-4.24. They are subject, however, to the
Rule 5.0(c) requirenent that all parties receive “reasonable
notice” of evidence before the Board admts such evidence into the
record.
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Constellation’s revisions until Sunday, 24 Novenber 1996.4° During
that neeting, Constellation provided Concerned Gtizens with copies
of the exhibits it planned to introduce at the hearing.* Thus, at
best, Constellation notified Concerned Citizens that it planned to
revise its petition four days in advance of the hearing, but
Concerned Ctizens did not actually view the revisions and the
addi tional exhibits until one day before the hearing. Despite the
Board’s know edge that Concerned Citizens had only one day
physically to review the proposed revisions and exhibits, during
the course of the 25 Novenber 1996, the Board, over Concerned
Citizens objection, allowed Constellation to revise its petition
and to introduce additional exhibits enbodying those revisions.
The Board accepted Constellation’s revisions and exhibits in
t he absence of any formal notion to amend or notion to introduce
evidence. Instead, Constellation introduced its revisions during
the testinony of 1its final wtness, M. Morris. Ther ei n,

Constellation’s attorney stated that Constellation, in order to

“Concerned Ctizens' attorney testified that he woul d have net
with Constellation on Friday, 22 Novenber 1996, but that he was out
of towmm with his wfe for their thirtieth wedding anniversary.
Consequently, he could not neet with Constellation’s attorney until
Sunday, 24 Novenber 1996

‘W learn from Concerned Citizens' appellate brief that
Constellation provided Concerned Citizens with copies of the
exhibits on 24 Novenber 1996. The record does not indicate,
however, which exhibits Concerned Citizens received that day.
Particularly, the record does not indicate whether Concerned
Citizens viewed or was given a copy of the nylar overlay
Constellation utilized at the hearing.
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address the inpact of the Residence on the Dennises’ hone, had
agreed to shorten the east wng of the building by twenty feet. At
this point, Concerned Citizens’ attorney objected on the ground
that Constellation inproperly was attenpting to revise its
petition. Constellation’s attorney confirnmed the fact that
Constellation was offering revisions to its petition when he
stated: “Let ne proffer what | amgoing to offer and then you may
object. The proffer is to show the Board a shorter wing closer to
t he Denni ses and heavier |andscaping in the rear of the property
near the Dennises.” 1In light of Constellation’s proffer, the Board
overrul ed Concerned Citizens’ objection to the adm ssion of the
revisions and stated: “This is an effort to nake an inprovenent and
| think we have done it--allowed nmany other applicants to do it and
| intend to allow this one.”

Concerned Citizens’ attorney then renewed his objection and
argued that it needed nore tine to prepare its response to the
revisions. The Board did not offer a direct response to Concerned
Citizens’ request; instead, the Board asked Constellation what
i npact the twenty foot reduction would have on the rest of the
buil ding, and whether and when Constellation told Concerned
Citizens that it planned to revise its petition. Constellation's
attorney then stated: “Gven the fact that the building is now
smal | er, further away from the Dennises wth additional
| andscaping, it’s difficult for me to see how the Denni ses can be
prejudiced by that.” The Board then allowed Constellation to
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i ntroduce five new exhibits enbodying the revisions. M. Mrris
subsequently utilized these exhibits in the course of his testinony
to describe how the additional |andscaping and the shortening of
the wng closest to the Dennises’ home by twenty feet would
di mnish the inpact of the Residence on the Dennises’ property.

During cross-exam nation, Concerned Citizens’ at t or ney
guestioned M. Mrris about the additional tree planting set forth
in the revised planting and forestation plan and about the effect
those plantings would have on the Dennises’ hone. Concer ned
Citizens’ attorney did not question M. Mrris about the nature of
the twenty foot wing reduction. At the conclusion of the hearing,
t he Board closed the record, and the next day, 26 Novenber 1996,
voted to grant Constellation's special exception petition.*

We conclude that the Board conmtted four procedural errors on
25 Novenber 1996: First, the Board violated the ten-day
notification rule set forth in section 59-A-4.24; second, the Board
violated the “reasonable notice” requirenent set forth in Rule
5.0(c); third, the Board violated Rule 7.2.6(b) when it closed the
record on the final day of the hearing despite the fact it all owed
Constellation to amend its petition; and fourth, the Board viol ated
section 59-A-4.48(c) when it closed the record without allow ng the
pl anni ng board or its staff to comment on the new revisions.

1.

“2The Board actually did not issue its witten decision unti
3 Decenber 1996
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Section 59-A-4.24 provides: “An applicant may anmend this
statenent prior to the hearing, upon consent of the board,
followwng a notion to anmend and 10 days’ notice thereof to al
parties entitled to original notice of filing.” Sinply put,
Constel l ation, at best, provided Concerned Citizens with only four
days of notice that it planned to revise its petition. From what
we can discern fromthe record, Concerned Citizens’ attorney did
not receive actual notice regarding the details of the revisions
until one day before the hearing. 1In either event, Constellation
provi ded Concerned Gtizens with substantially |less notice than the
ten days mandated by the statute. Thus, the Board s decision to
accept Constellation’s revisions constituted a procedural error.

Constellation initially argues that the Board in fact did not
violate section 59-A-4.24 because that section applies only to
t hose anendnents to the petition submtted before the commencenent
of the first hearing. As further support for Constellation’s
argunent, appellee County contends that the |anguage “this
statenment” contained in section 59-A-4.24 refers to the statenent
that the applicant nust file in accordance with section 59-A-4. 22
at the tinme of its original filing. They argue therefore that the
ten-day notification rule applies only to the initial statenent
filed pursuant to section 59-A-4.22. W find no nerit in either
argunent. Section 59-A-4.24 is entitled “Anmendnent of Petition”
and we can discern no reason on the face of the statute as to why
this section should apply only to anmendnents raised prior to the

46



initial hearing date. Section 59-A-4.22 requires an applicant to
submt, along with its petition for a special exception, “a
statenent” that includes copies of various docunents at the tinme of
filing, including survey plats, architectural drawi ngs, a forest
conservation plan, and all additional exhibits which the applicant
plans to introduce at the hearing. Thus, if an applicant changes
any part of the contents of its statenment, section 59-A-4. 24
applies, except where the Board directs the revisions.

In the case at hand, Constellation submtted revisions to two
of the required pieces of data that nust acconpany the origina
petition under section 59-A-4.22: a revised site plan and a revi sed
pl anting and forestation plan. Because section 59-A-4.24, on its
face, states that it applies to anmendnents to “this statenent,” and
because Constellation’s subm ssions proposed to revise “this
statenent,” we conclude that Constellation, and thus the Board,

were bound by the ten-day notification rule. See Chesapeake

| ndustrial Leasing Co. v. Conptroller of the Treasury, 331 MI. 428,

440 (1993) (citation omtted) (“‘Were such words are unanbi guous,
and are consistent with the statute’s purpose, they wll be

accorded their ordinary significance.’”).

Constellation additionally argues that even if the ten-day
notification rule does apply to revisions to an application that
occur after the initial hearing, this rule does not preclude the
Board fromadmtting evidence offered | ess than ten days before a
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heari ng date. Constellation clainms that the Board can do so
pursuant to its “broad discretionary powers.” Constellation does
not offer any support for this interpretation of section 59-A-4. 24,
except to note that if this interpretation was wong, the Board
woul d not have admtted three of Concerned Citizens’ exhibits
ostensi bly because these three exhibits were offered and admtted
despite the fact that Concerned Citizens did not give ten days
notice to Constellation.® W point out that Constellation's
pur ported support is inapposite because the Board' s decision to
admt exhibits is governed not by the section 59-A-4.24 ten-day
notification requirenent, but instead, is governed by the Rule
5.0(c) “reasonable notice” requirement. Lacking any support, we
can find no reason to adopt Constellation’s interpretation.
Appel | ee County al so argues that the Board, when eval uating an
amendnent, has the discretion, pursuant to section 59-A-4.24, to
determ ne whether to postpone the hearing due to the subm ssion of
an anmendnent. Section 59-A-4.24 provides in pertinent part:
“Amendnments that are found by the board to alter materially a
petitioner’s proposal or evidence are cause to postpone the hearing
to a date that permits all interested parties, including but not
limted to public agencies, adequate tine to review the anendnent.”

Thi s | anguage, however, is stated in conjunction with the first

43As Constellation makes no claim that Concerned Citizens
failed to give “reasonable notice” of the aforenentioned three
exhibits, we will not address that issue herein. See MI. Rule 8-
504(a)(5); Ricker, 263 M. at 516.
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part of the rule requiring the applicant to provide ten days of
notice to all interested parties. Nothing in this |anguage
indicates that this part of the rule supersedes the ten-day notice
requirenent. The face of the statute is clear: if the applicant
properly and tinmely submts its anmendnents ten days in advance of
the hearing, only then can the Board exercise its discretion and
det erm ne whet her the amendnent constitutes a material alteration.

See Colunbia Road Gtizens’ Ass’n v. Montgonmery County, 98 Ml. App.

695, 702 (1995) (“It is well settled that statutes should be
interpreted according to their plain |anguage.”). In the case at
hand, Constellation failed to provide Concerned Citizens with the
requisite ten days of notice, and thus inproperly attenpted to
amend its petition. Thus, the Board, by allow ng Constellation to
revise its petition, despite Constellation’s failure properly to
notify Concerned Citizens, commtted a procedural error.

Even if the Board's decision to admt the revisions
constituted a procedural violation, Constellation argues that,
pursuant to Rule 5.0(f), the Board possesses the discretion to
“wai ve mnor procedural defects or errors that do not affect
substantive rights of the parties in order to proceed on the
merits.” Constellation contends that in the context of the entire
record in this special exception hearing, Constellation’ s attenpt
to revise the petition in order to shorten one wing by twenty feet
and to add nore trees benefitted Concerned Citizens, and in
particular benefitted the Dennises, and therefore, the Board
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properly could waive the “mnor” pr ocedur al def ect of
Constellation’s failure to provide Concerned Gtizens with ten days
of notice. W reject Constellation’s argunent because, as we wl|
di scuss below, see infra Section |I.B., the Board s decision to
allow Constellation to revise its petition, while simultaneously
depriving Concerned Gtizens a neani ngful opportunity to respond to
the revisions, constituted a prejudicial, rather than a “m nor,”
error.

Constell ation also contends that a strict application of the
ten day notification rule would foster an “abuse of process”
because if the Board l|acks the ability to overlook a mnor
procedur al error, the opposition could extend a hearing
indefinitely by repeatedly arguing that the applicant has nodified
its petition. Constellation argues, therefore, that before this
Court can reverse the decision of the Board, this Court nust find
that the Board's failure to adhere to the ten-day notification rule
constituted prejudicial error. Because, as we discuss bel ow, see
infra Section 1.B., the Board s error prejudiced Concerned
Citizens, we need not decide whether, on appeal, the appellate
court must always find prejudicial error before reversing a
deci sion of the Board.

Lastly, we note Constellation’s argunent that, pursuant to
section 59-G 1.22(a) of the Zoning O dinance, the Board possessed
the authority to add additional requirenents to the special
exception petition in order to protect adjacent properties, and
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that this Court should not read the ten day rule to limt the
Board’s authority in this regard. Section 59-G 1.22(a) provides:
(a) The board, the hearing exam ner, or the district

council, as the case may be, is hereby enpowered to

add to the specific provisions enunerated in this

section, any others that it may deem necessary to

pr ot ect adj acent properties, t he gener al

nei ghbor hood, and the residents, workers, and

visitors therein.
Id. (enphasis added).

Section 59-G 1.22(a) is included in the section of the Zoning

Ordi nance that describes the conditions that an applicant nust neet
before the Board can grant its petition for a special exception.
See Zoning Ordinance 8 59-G 1. 2. For exanple, section 59-G
1.21(a)(4) mandates that the proposed use be “in harnmony with the
general character of the neighborhood considering population
density, design, scale and bul k of any proposed new structures,
intensity and character of activity, traffic and parking conditions
and nunber of simlar uses.” Simlarly, section 59-A-1.23 nandates
that the special exception conply wth general devel opnent
standards including height limtations and area, frontage, and
setback requirenments. In light of its context, we read section 59-
G 1.22 as authorizing the Board to add any conditions it deens
necessary to protect adjacent properties. The Board, however, did
not propose the two revisions Constellation offered on 25 Novenber
1996; instead, Constellation offered the revisions, and thus was
subject to the requirenents of section 59-A-4.24.

2.
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Rule 5.0(c) of the Board of Appeals Rules of Procedure
provides that the Board, “on notion by any party, or by the Board,
[my] introduce into the record docunentary or other evidence,
provided that all parties are given reasonable notice.” In the
case at hand, Constellation introduced five new exhibits on the
final day of the hearing, after giving Concerned Gtizens attorney
one day to review the exhibits visually. The question then is
whet her one day of notice constitutes the “reasonable notice”
contenplated by Rule 5.0(c). W conclude that it does not.

W glean the Ilower-end boundary of what constitutes
“reasonabl e notice” fromthe follow ng discussion that ensued in
the 1 Cctober 1996 Board hearing when Concerned Ctizens attenpted,
wi thout giving Constellation prior notice, to introduce new
exhi bits, including conputer-generated pictures depicting how the
project would appear from several different vantage points. Wen
Concerned Citizens attenpted to introduce these exhibits,
Constellation noved to exclude themon the ground that the Board of
Appeal s’s rules required parties to submt new exhibits ten days
prior to the hearing. Constellation had received these exhibits
five mnutes before one of Concerned Citizens’ w tnesses attenpted
to utilize the exhibits as a part of his testinony. Concer ned
Citizens argued that its exhibits did not constitute revisions and
therefore that the ten day rule did not apply.

Neverthel ess, the Board granted Constellation’s notion,
stating, anong other things, that Constellation is “entitled to at
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| east ten days to review the material . . . [because] [i]t woul d be
absolutely unfair to ask [Constellation] to cross exam ne on
material [it] just saw this afternoon.” Chairman Strang comrent ed
that in this case the pictures could be “quite conplicated,” and
another nenber of the Board argued that applicants and the
opposition alike should have the opportunity to prepare a response
when they receive new information. That Board nenber noted, “we
al ways push to make sure that the opposition has a chance to
respond rather than responding on site at that tinme.” Al though the
Board deni ed Concerned Ctizens’ attenpt to introduce the actual
exhibits during the 1 COctober 1996 hearing, the Board did permt
Concerned Gtizens’ witness to testify verbally about the contents
of the exhibits.

Concerned Citizens did not introduce these exhibits until 25
Novenber 1996, because al though the Board conducted anot her hearing
on 2 Cctober 1996, the Board determ ned that one day was not enough
time for Constellation to prepare a response.*  Specifically,

Chairman Strang stated that Constellation did not need to be

4Curiously, Concerned Citizens did not introduce these
exhibits on the sixth hearing date, 22 Cctober 1996, and M.
W | koff, Concerned Citizens’ expert wtness, did not testify at
that hearing. W do not know whet her Concerned Citizens did not
i ntroduce the exhibits on 22 October 1996 due to the fact that
Constellation had not received a “reasonable” anount of tinme to
review them or whether there was sone ot her explanation. In any
event, for our purposes here, the fact that the Board did not
consi der one day’s notice between 1 and 2 Qctober 1996 “reasonabl e”
is sufficient support for our conclusions regarding the |ower-end
boundary of what constitutes “reasonable notice.”
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prepared to discuss the conputer-generated pictures at the next
day’s hearing because “that seens like a very pressurized
situation.” Instead, Chairperson Strang noted that Constellation
shoul d be prepared to discuss themw thin a “reasonabl e’ anmount of
tine.

Based on Chairperson Strang’s coments and the Board' s
decision to exclude Concerned Citizens exhibits from adm ssion
until 25 Novenber 1996, we can conclude that, at |east for the
purposes of this case, when the pictures and exhibits are “quite
conplicated,” one day’'s notice does not constitute “reasonable
notice” under Rule 5.0(c). On 25 Novenber 1996, Constellation
i ntroduced, anong other things, a nylar sheet depicting the
additional |andscaping. This nylar sheet was, in essence, a new
view (picture) of the Residence, incorporating the 25 Novenber 1996
revisions. Furthernore, Constellation introduced a revised site
plan and a revised planting and forestation plan, both offering
di fferent visualizations of the proposed Residence. Constellation
gave Concerned Ctizens, at best, one day to review these exhibits.
The Board, in deciding to admt these exhibits, nmade no attenpt to
di stinguish the 25 Novenber 1996 situation and decision fromthe
earlier situation and contrary decision on 1 Qctober 1996. Finding
no tangible difference between the exhibits Constellation
i ntroduced on 25 Novenber 1996 and the exhibits Concerned Citizens
attenpted to introduce on 1 October 1996, we conclude that,
pursuant to the Rule 5.0(c) “reasonable notice” requirenent,
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Concerned Citizens was entitled to nore than one day’s notice of
and an opportunity to evaluate new exhibits. Because neither the
Board nor Constellation gave Concerned Citizens that opportunity,
we find that the Board' s decision to admt these exhibits on 25
Novenber 1996 constituted a procedural error.

3.

Rule 7.2.6 of the Board of Appeals Rules of Procedure provides
that “[a]s a rule the record is closed at the end of a hearing.”
The Board, however, “will hold the record open for fifteen days
after the conclusion of a hearing,” id. (enphasis added), if one of
the followng three situations exists:

a. [ T he Planning Board or planning staff submt a

report on the application less than 5 days before

t he hearing date;

b. [ AAn anended application is filed | ess than 10 days
before the hearing or during the hearing; or

C. [Qther circunstances occur to justify holding the
record open at the Board's discretion.

Id. In the case at hand, as discussed supra, Constellation
essentially filed an anended application during the hearing.
Therefore, pursuant to Rule 7.2.6(b), the Board inproperly closed
the record at the conclusion of the hearing.

The Board's statenent at the conclusion of the 25 Novenber
1996 hearing that it was closing the record engendered no
di scussion fromeither party. Concerned Ctizens, at this tineg,
did not renew its objection to the Board' s decision to admt
Constellation’s revisions and exhibits and did not raise an
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obj ection based on Rule 7.2.6. Furthernore, the Board did not
offer any special justification for its decision to close the
record.* The only reference the Board nade to closing the record
at the conclusion of the hearing cane at the onset of hearing when
Chairman Strang stated that that day’'s hearings would be the final
day of hearings in this matter, and that the Board would vote on
the special exception the following day. The Board’ s attenpt at
expedi ency, while commendable in sone cases, offers little support
for its decision to close the record despite Concerned Citizens
request for additional time to respond to Constellation s
revisions. W can find no reason on the record for the Board' s
decision to deviate fromRule 7.2.6(b), and therefore we concl ude
that the Board' s actions violated this procedural rule as well.
Constellation, in its appellate brief, does not argue that the
Board’s decision to close the record at the conclusion of the
hearing conported with Rule 7.2.6(b). | nstead, Constellation
argues that Concerned Citizens waived its right to object to the
Board s decision to close the record both by failing to raise an

objection at the conclusion of the hearing when the Board actually

4By this, we do not nean to inply that Rule 7.2.6 requires the
Board to nmake an on-the-record statenent justifying its decision to
close the record. To the contrary, the general rule enunerated in
Rule 7.2.6 states that the Board will close the record at the end
of the hearing. W only raise this issue in light of the fact that
Constellation, by its own adm ssion, offered revisions during the
course of the hearing, which the Board accepted. The Board’s
acceptance of these revisions necessarily inplicated Rule 7.2.6(b),
and thus, we find worth nentioning that the Board never referenced
this rule.

56



closed the record, and by failing to ask the Board to reconsider
its decision to close the record in its 13 Decenber 1996 Mtion for
Reconsi der ati on.

This Court addressed a simlar issue in Meadow idge | ndustrial

Center Ltd. P ship v. Howard County, 109 M. App. 410, 420-23

(1996). In Meadowridge, appellants challenged the validity of a

particular solid waste managenent plan that the Howard County
Counci | approved on 6 June 1994. |d. at 420. Appellants stated
t hat the proposed plan was introduced on 7 February 1994, and that
the Council held hearings on the plan on 22 February 1994. 1d.
Appel  ants cl ained that the plan approved on 6 June 1994 cont ai ned
significant changes from the provisions of the 7 February 1994
proposal, and that as a result, the Council was required to hold
new hearings on the revised plan. 1d. Consequently, appellants
argued that the Howard County Zoni ng Board s subsequent reliance on
this approved plan constituted reversible error. [d. Appellees,
in response, pointed out that although another party who opposed
appel l ees’ petition raised the issue of the validity of the 6 June
1994 plan in the proceedings before the Zoning Board (and the
Zoning Board rejected that argunent), appellants failed to preserve
this issue for this Court’s review because they failed to raise it
t hensel ves. 1d.

This Court in Meadowidge first stated the general rule

regardi ng preservation of issues in adm nistrative cases:
“A party who knows or should have known that an
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adm ni strative agency has commtted an error and who,
despite an opportunity to do so, fails to object in _any
way or at any tine during the course of an adm nistrative
proceedi ng, may not rai se an objection for the first tine
in a judicial review proceeding.”

Id. at 421 (enphasis added) (citing Gcala v. Dsability Review Bd.

for Prince George’s County, 288 M. 254, 262 (1980)). Noting that

another party did raise the issue before the Zoning Board and that
t he Zoning Board decided the issue, we concluded that there, the
appel lants’ failure to raise the issue thenselves in the proceeding
before the Zoning Board did not bar them from raising the issue

before this Court. Meadowidge, 109 Md. App. at 421. This Court

st at ed:

Qur ruling stenms fromthe rationale for the preservation

requirenent. The primary purpose of the rule requiring

a party to raise an issue in an admnistrative proceedi ng

before it can raise that sane issue again on appeal is to

gi ve the adm nistrative agency the opportunity to decide

the issue first; when an appellate court is the first to

decide an issue, it deprives the agency of that

opportunity.
| d. This Court therefore concluded that “the fact that the
validity issue was raised in the proceedings before the Zoning
Board is sufficient to satisfy the purposes of the preservation
requirenent.” 1d. at 422.

In the case at hand, Concerned Citizens, during the 25
Novenmber 1996 hearing, objected when the Board decided to allow
Constellation to revise its petition and to introduce new exhibits
on the final day of the hearing and at the sanme tine decided to

deny Concerned Citizens the opportunity, beyond the hearing date,

58



to respond to these revisions and exhibits. Concerned Citizens
attorney offered the foll owm ng objection:
We need an opportunity now which we have not had to put
this into the conputer, to conme back and to nmake our
comrent. That’s--we were just notified of this yesterday
and we do need that. Now, obviously we would be greatly
prejudiced if this were to be approved on the ground that
the Board felt this nodified it in some way to nmake it
conpatible and we haven’'t had an opportunity to then
respond.
Thus, Concerned G tizens objected to its |ack of opportunity to add
to the record beyond 25 Novenber 1996. Because the general rule
regardi ng preservation of an issue in an admnistrative case for
appel l ate revi ew addresses a party’s failure to object “‘in any way
or at any tinme during the course of an adm nistrative proceeding ”

Meadow i dge, 109 M. at 421 (citations omtted), Concerned

Citizens’ failure to object again at the conclusion of the hearing
when the Board actually closed the record does not result in
nonpreservation of this issue for our review

Furthernore, the rationale for the preservation requirenent is
that the admnistrative agency should have the opportunity to
decide the issue first. Id. 1In this case, when Concerned Gtizens
asked the Board for additional tinme, beyond 25 Novenber 1996, to
respond to Constellation’s revisions, the Board had the opportunity
either to conduct an additional hearing or to | eave the record open
for further cooment. The Board decided to follow neither course.
| nstead, the Board, following its proclamation at the onset of the

hearing that the hearing “just has to be finished up with this

59



batch,” closed the record at the end of the hearing and voted the
next day to grant Constellation’s petition. Because the Board had
the opportunity to decide this issue, we conclude that Concerned
Ctizens satisfied the rationale behind the preservation
requi renent and properly raises this issue on appeal.*

Constel lation additionally challenges Concerned G tizens right
to raise this issue on appeal on the grounds that Concerned
Citizens could have raised, but did not, this issue in its 13
Decenber 1996 Motion for Reconsideration. Constellation contends
t hat because the grounds for reconsideration under Rule 10.1.2 of
t he Board of Appeals Rules of Procedure include a “m stake” nmade at
the original hearing, Concerned Citizens’ failure to include the
Board' s alleged “mstake” with regard to closing the record results
in nonpreservation of this issue for appeal. By so arguing,
Constellation essentially contends that for a party to raise an
i ssue in an appeal fromthe Board, the party nust first raise that
i ssue in a Request for Reconsideration. W can find no support for

this proposition. Under the Board of Appeals Rules of Procedure,

“The County additionally argues that “not only did [Concerned
Citizens] fail to object to the closing of the record, but [it]
al so made no proffer of additional evidence wthin [fifteen] days
of the hearing.” Because the Board voted on the special exception
petition on 26 Novenber 1996, one day after the final hearing date,
the Board thus precluded Concerned Citizens from even proffering
additional information for the record. W therefore find that the
County’s argunent |acks nerit.
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Concerned Citizens had the opportunity, pursuant to Rule 2.0,% to
appeal from an admnistrative decision, and the opportunity,
pursuant to Rule 10.2,% to request reconsideration. The
opportunity to appeal the Board's decision is not contingent on a
request for reconsideration. Because we have found that Concerned
Citizens, by objecting to the Board s decision to admt the
revisions without giving it additional tine to respond, properly
preserved this issue for our review, Concerned Ctizens’ failure to
raise this issue in its request for reconsideration is of little
conseqguence.
4.

Section 59-A-4.48(c) provides:*

After the planning board or its technical staff has

issued its initial report and recomendation, the

applicant nust transmt to the planning board a copy of

any subsequent anendnent to the petition. The record

nust remain open for a reasonable tine to provide an

opportunity for the planning board or its staff to

coment . Wthin that time, the planning board or its

staff nust coment on the anendnent or state that no
further review and conment are necessary.

47Rule 2.0 provides: “Unless the applicable |aw specifies a
shorter tinme, an appeal from an adm nistrative decision nust be
filed within 30 days after the decision was mail ed.”

“®Rule 10.2 provides: “Any request for rehearing or
reconsideration nmust be filed within in 15 days after the date the
Opinion is nmailed and entered in the Opinion Book . . . . The

request nust be in witing and specify the nature of the relief
desired and provide reasons supporting the request.”

“l'n addition, section 59-A-4.24 provides in pertinent part:

“An applicant may anend this statenent prior to the hearing . :

The amendnent nust also be referred to the planning board, in
accordance wth subsection 59-A-4.48(c).”
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Ld. (enphasis added). Concerned Citizens argues that the Board
violated section 59-A-4.48(c) when it allowed Constellation to
amend its petition on 25 Novenber 1996, and then closed the record
wi t hout providing the planning board or its technical staff the
opportunity to coment on the amendnents. Because section 59-A-
4.48(c) is a “directory” rather than a “mandatory” provision, we
conclude that the Board, by closing the record before submtting
the revisions to the planning board, did not commt a procedural
error. W explain.

In Colunbia Road Citizens' Association v. Mntgonery County,

98 MI. App. 695 (1994), this Court considered whether section 59-A-
4.48(c) «constituted a mandatory or a directory statutory
provision.® |d. at 700. This Court distinguished nandatory and

directory provisions as follows: “Non-observance of ‘[a] nmandatory

provision in a statute . . . renders the proceeding to which it
relates illegal and void, while [the observance of] a directory
provision . . . is not necessary to the wvalidity of the
proceedings.”” 1d. at 701 (citing Bond v. Mayor & Gty Council

0l n Colunbia Road Gtizens’ Association v. Mntgonery County,
98 M. App. 695 (1994), this Court specifically focused on the
second two sentences of section 59-A-4.48(c): “The record nust
remain open for a reasonable tinme to provide an opportunity for the
pl anning board or its staff to coment. Wthin that tine, the
pl anni ng board or its staff nmust comrent on the anmendnent or state
that no further review and coment are necessary.” Colunbia Road,
98 Md. App. at 702. Because this Court explored the neaning of the
word “nmust” in the context of this ordinance, we find no reason to
limt that definition to the second two sentences, and thus, apply
the logic of the Colunbia Road Court to the entire section.
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118 Md. 159, 166 (1912)). Furthernore, “the essence of the
‘mandatory/directory’ distinction [is]: ‘if the command is
“mandatory” sone fairly drastic sanction nust be inposed upon a
finding of nonconpliance, whereas if the command is “directory,”
nonconmpliance will result in sonme |esser penalty, or perhaps no

penalty at all.’” Colunbia Road, 98 Md. App. at 702 (citing Tucker

v. State, 89 Md. App. 295, 298 (1991)).
Thi s Court stated:

Appel l ants argue that “the purpose of the Montgonery
County statute is not nerely to allow the Planni ng Board
or its Staff an opportunity to voice their opinion, but
rather to ensure that the Board of Appeals has the
benefit of their know edge or the awareness that the
Pl anni ng Board or Staff believes no further review and

comment are necessary.” While 59-A-4.24 states that
“[t] he amendnent nust also be referred to the planning
board, in accordance with subsection 59-A-4.48(c),” it

concl udes: “Nothing in this section prohibits the board,
during the hearing or at any tinme before the record is
closed, from requesting the applicant to revise any
aspect of the proposal.” (Enphasis added). This section
allows the Board to request changes up until the nonent
the record is closed, and does not include any provision
for the review of those changes by the planning board or
its technical staff. The |anguage of 59-A-4.24 is
inconsistent with a reading interpreting subsection 59-A-
4.48(c) as nmandatory. The Board is not required to wait
for planning board comments on all amendnents before
having the authority to render decisions. Further[,] to
all ow appellants’ interpretation would, in effect, give
the planning board a “pocket” veto over the Board s
ability to take action on any anended application for a
special exception nerely by delaying indefinitely
comments on an anended applicati on.

Col unbi a Road, 98 M. App. at 704. This Court further noted that

section 59-A-4.48(c) |acks any penalty requirenents or restrictions

on the Board’s actions in this context, and that “[t] he | ack of any
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sanction in the statute tends to mlitate towards a finding that
the statute or provision is directory.” 1d. at 701, 706. Because
section 59-A-4.48(c) is directory rather than mandatory, we
conclude that the Board s failure to adhere to the section’s
provi si ons does not constitute reversible error.
B.

We next address whether, on the facts of this case, the

Board's procedural errors prejudiced Concerned Citizens.>! I n

Jacocks v. Montgonery County, 58 MI. App. 95 (1984), this Court

st at ed:

To establish that there has been a reversible error, “the
burden is on the appellant in all cases to show prejudice
as well as error . . . .7 If errors “are of such a
character, and so interwoven with the case, as to lead a
fair and inpartial mnd, trained and experienced in
judicial investigation, upon an exam nation of the whole
case and all the rulings involved therein, to the
conclusion that there is a reasonable probability that
such errors may have affected the determ nation of the
case, they are prejudicial and reversible.”

Id. at 107 (citations omtted) (enphasis omtted). Concer ned
Citizens argues that it suffered prejudice as a result of the
Board’ s decision to deny Concerned Gtizens' request for additional
time to respond to Constellation’s revisions and exhibits and
i nstead closed the record at the conclusion of the 25 Novenber 1996

hearing. As a result of these actions, Concerned Ctizens argues

S1Because of the prejudice that Concerned Citizens suffered as
a result of the Board s procedural errors, we need not address
Concerned G tizens’ argunment that pursuant to the Accardi doctrine,
violation of procedural rules requires reversal as a nmatter of |aw
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that it did not have a reasonabl e opportunity: (1) to consult with
Richard W/ koff, Concer ned Citizens’ expert W t ness in
architecture; (2) to analyze the new exhibits; and (3) to prepare
counter-exhibits and testinony denonstrating that the proposed
revisions did not mtigate (or to what degree it did mtigate) the
adverse inpact Concerned G tizens clained the Residence had on the
surroundi ng nei ghbor hood, particularly the Dennis hone.% Concerned
Citizens al so argues that because its attorney received copies of
the new exhibits only one day before the hearing, and on a Sunday
at that, that its attorney did not have a reasonable opportunity to
consult with his client. We conclude that, standing alone, the
Board's violation of section 59-A-4.24, the ten-day notification
rule, or Rule 5.0(c), the right to receive reasonable notice
regarding the introduction of evidence may not constitute
reversible error; however, in this case, when the Board conpounded
its procedural errors by closing the record in violation of Rule
7.2.6 and thereby failed to give Concerned Gtizens an adequate and
reasonabl e opportunity to respond to the revisions and new
exhibits, the sumtotal of the procedural errors rises to the |evel

of reversible error. It is on this basis that we vacate the

%2Concerned Ctizens also argues that it was prejudiced by the
Board’ s actions because the Planning Board was deprived of the
opportunity to comment on the final anended project. Because we
found no procedural error in the Board’ s failure to submt the
revisions to the Planning Board, see supra, we need not address
whet her the Board's actions in this regard prejudiced Concerned
Citizens.
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circuit court’s order

Chai rman Strang summari zed the crux of this case when, during
the course of the 1 October 1996 hearing, she noted: “Pictures,
think, in this case can be quite conplicated.” W agree. 1In this
case, both parties relied on conputer-generated pictures of the
Resi dence as evi dence of the inpact the Residence m ght have on the
surroundi ng nei ghborhood. These pictures depicted the Residence in
different seasons and from different angles and included the
| andscapi ng of the property as well as the Residence itself. On 1
Oct ober 1996, when Concerned Citizens attenpted to introduce as
exhi bits several of these pictures into evidence, the Board granted
Constellation’s notion to exclude on the grounds that Concerned
Citizens gave Constellation only five mnutes’ notice of the new
exhibits. Wiile the Board all owed Concerned Citizens’ wtness to
testify verbally about the contents of the exhibits on 1 October
1996, Concerned Ctizens ultimately did not introduce its exhibits
until the 25 Novenber 1996 heari ng. Concerned Citizens did not
introduce its exhibits at the 2 COctober 1996 hearing because the
Board felt that one day was not enough tinme for Constellation to
prepare a response to the new exhibits.® The Board reasoned that
Constellation was “entitled to at least ten days to review the

material . . . [Dbecause] [i]t would be absolutely unfair to ask

3As discussed supra, we are uncertain as to why Concerned
Ctizens did not introduce the exhibits on 22 Cctober 1996, the
si xth hearing date.
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[ Constellation] to cross examne on material [it] just saw this
afternoon.” (Enphasi s added).

On 25 Novenber 1996 the Board, on simlar facts, reached an
opposite result. During the course of that hearing, Constellation
attenpted to introduce revisions to its petition and new exhibits
after giving Concerned Ctizens one day to review them The Board,
over Concerned Ctizens’ objection, allowed Constellation to revise
its petition and accepted the new exhibits into the record of the
case. The new exhibits included a nylar overlay, which
Constellation affixed to a piece of posterboard containing three
enl arged conputer-generated pictures of the Residence as viewed
fromthe Dennis hone. The nylar overlay was a visual depiction of
the revisions that Constellation offered on 25 Novenber 1996. It
contained additional trees and bushes to illustrate the additional
| andscaping, and it contained a |ine drawn on the east wi ng of the
Resi dence, designed to indicate where Constellation planned to
shorten the building. The effect of the nylar overlay was to offer
a visual contrast between the |andscaping that Constellation had
proposed prior 25 Novenber 1996 and the |andscaping as it would
appear with the revisions.

Based on the Board’ s comments on 1 COctober 1996, we clearly
can discern that the Board felt that Concerned Gtizens’ attenpt to
submt pictorial exhibits on the day of the hearing would prejudice
Constel | ati on. The Board’s comments also reveal that, even if
Concerned Citizens had given Constellation one day of notice, one
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day would be insufficient in this case given the sophisticated
genesis of the pictures. W agree with this analysis.

The Board made no attenpt, however, to explain why the
revi sions and exhibits Constellation offered on 25 Novenber 1996
were any | ess conplicated than those Concerned Citizens attenpted
to introduce at the earlier hearing. Fromthe face of the record,
we can discern one possible reason for the discrepancy: The Board
stated: “This is an effort to make an inprovenent and | think we
have done it —allowed nmany other applicants to do it and |I intend
to allow this one.” The Board s statenent that the 25 Novenber
1996 revisions constituted “inprovenents,” helpful to Concerned
Citizens, is the only apparent reason for its ultimate concl usion
that the lack of notice did not prejudice Concerned Citizens. W
can infer one additional reason for the Board’ s decision to allow
Constellation to submt its revisions and additional exhibits: The
Board noted at the outset of the hearing that this would be the
final day of the hearings and that the Board would vote on the
speci al exception the follow ng day. Chairman Strang stated that
“we cannot saddle a new Board nenber with this record,” and that
“it just has to finished up with this batch.” Neither of these two
reasons--the stated or the inplied reason--is sufficient to
overcone the prejudice Concerned Citizens suffered when the Board
denied it a reasonable opportunity to prepare a response to
Constellation’s revisions and exhibits.

Wile we recognize that the Board has the right to be
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concerned about efficiency and expediency with regard to its
proceedi ngs, we conclude that in this case, when the Board was
faced wth new revisions and additional exhibits on the |ast day of
t he hearing, the Board had two choices: Either deny Constellation
the right to revise its petition in the eleventh hour, or give
Concerned Citizens extra time to respond to the revisions.* The
fact that the Board exercised neither option and instead cl osed the
record constitutes the Board' s fatal error. W explain.

Al though the Board <characterized the revisions as
“inprovenents,” the Board's decision to close the record and to
vote the next day on the petition prejudicially deprived Concerned
Citizens of the opportunity to offer an effective and well -reasoned
response. Sinply stated, by the Board’s own adm ssion, one day is
not enough time to prepare a response to an opponent’s revisions or
exhi bits, regardl ess  of whet her the changes constitute
“improvenents.” Significantly, the Board' s conclusion that one day
is not enough tinme cane when Concerned Citizens attenpted to
i ntroduce new exhibits; such exhibits, however, are subject only to
t he “reasonable notice” requirenent. Here, Constellation attenpted
not only to introduce new exhibits, but nore inportantly,

Constellation attenpted to revise its petition. For such

S4For exanple, the Board could have left the record open to
receive any surrebuttal evidence from Concerned Citizens.
Al ternatively, the Board coul d have schedul ed anot her hearing for
the limted purpose of receiving evidence in response to
Constellation’s revisions and exhibits.
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revisions, section 59-A-4.24 of the Zoning Ordinance requires ten
days’ noti ce.

The Board’ s decision effectively prevented Concerned Citizens
from even addressi ng whether all or some of the changes constituted
i nprovenents. Concerned Gtizens rightfully argues that the Board
gave it an inadequate anount of tinme to prepare and offer an
argunent as to why the inprovenents did little to mtigate the
i npact of the Residence on the surroundi ng nei ghborhood. G ven the
significance of pictorial evidence in this case, the Board should
have given Concerned Citizens the opportunity to determ ne whet her
it wanted to prepare a pictorial response. One day of notice
precl uded that opportunity.

We find Constellation’s argunent that Concerned Gtizens could
have addressed its concerns about the revisions through its cross-
exam nation of M. Mrris or by recalling its expert wtness, M.
W | kof f, unpersuasive. The fact remains that Concerned Citizens
had no adequate opportunity, adequate--defined as nore than one
day--to prepare its cross-examnation of M. Mrris on this basis.
Furthernmore, M. W1 koff, Concerned Citizens’ expert w tness, had
no adequate opportunity to evaluate the revisions and new exhibits
and to incorporate his evaluation into his testinony.

I mportantly, the Board, in its decision, specifically
referenced Constellation’s revisions and additions when it found
that the Residence achieved architectural conpatibility with the
surroundi ng nei ghborhood. Al though the Board did not parse out
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whet her it woul d have approved the petition even without the final
revisions, the Board did indicate that “[a]Jdditions to the
| andscapi ng plan tend to enhance the unity of the design,” and that
“I[t]he revised building successfully represents a serious effort to
respond to community concerns about the bulk of the building.”
Again, we do not know whet her the Board s decision would have been
t he sane absent the 25 Novenber revisions and exhibits; we do know,
however, from the Board' s general references to Constellation's
revisions that the Board did consider those changes in order to
respond to the community’s concerns. The conmmunity was denied an
ef fective response to the 25 Novenber 1996 revisions, and given the
possibility that the Board could have relied, in part, on those
revi sions when meking its final decision, we cannot concl ude that
the Board s actions constituted harm ess error.

The process of petitioning for a special exception often
beconmes an adversarial process. Depriving one party of the right
to respond adequately to the other underm nes the nature of the
process and unfairly advantages one party over the other. The
Board said as nuch itself on 1 October 1996. The pictorial
contrast between the petition proposal as it existed prior to 25
Novenber 1996 and the petition as revised on 25 Novenber 1996 and
as depicted on the nylar sheet is clear evidence of the changes
Constellation sought to introduce in the final hours of the
hearings. As any good applicant should, Constellation sought to
enhance the success potential of its petition by adding nore trees
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and reducing the profile of the Residence that was closest to the
Dennis honme. But, as the rules dictate, an applicant in Mntgonmery
County also must provide adequate notice to its opposition
regarding its intended revisions and exhibits. The Board’s
decision to overl ook Constellation’s failure to adhere to the Rul es
and to the Zoning O di nance cannot be w nked at by this Court. On
remand, Concerned Citizens wll have its rightful opportunity to

respond to the revisions.

1. and I11.
Because of our disposition of Issue I., we shall not decide
| ssues Il. and I1Il. herein. Having said that, we are noved
nonet hel ess to coment on one aspect of Issue Il. The Board, in

reaching its decision, added several conditions to its grant of
Constellation’s special exception petition. Not ably, the Board

required the follow ng condition:

5. The holder of the special exception will submt a
revised |andscape and lighting plan to the Board of
Appeal s. The plan will reflect discussions with the

nei ghbors on Fawsett [sic] Road, and nodifications to
i nprove the buffering and screening of the building. The
pl an should reflect additional evergreen screening and
deci duous plants both within the setback area and the
public right-of-way al ong MacArt hur Boul evard and Fal |l s
Road, if permtted by the County, the State and/or the
Armmy Corps of Engineers. The plan should also reflect
addi tional evergreen screening along the northern and
eastern property lines adjacent to the parking and
bui | di ng area.

Section 59-A-4.22(4) provides that, anong other things, the
petition must include “[c]onplete information about the size, type
and |l ocation of any existing and proposed trees, |andscaping and
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screening of any exterior illumnation proposed. This requirenent
may be satisfied by site plan docunents . . . .” In addition

section 59-G 2.37, sets forth the specific prerequisites the Board
must find before approving a special exception for a nursing hone
or a domciliary care hone. The prerequisites include, anong
ot hers:

1. [ TThe use will not adversely affect the present
character or future devel opnent of the surrounding
comunity due to bulk, traffic, noise, or nunber of
resi dents;

2. [ T] he use wi | be housed in bui I di ngs
architecturally conpatible with other buildings in
t he surroundi ng nei ghbor hood .

See Zoning Ordi nance 8§ 59-A-2.37(a) (1), (2).

As di scussed supra, section 59-A-4.24 requires the petitioner
to submt any revisions to its original petition in the formof an
anendnent. The Board then deci des whether to accept or reject such
an anmendnent, and the opposition has the opportunity to respond.

We recognize also that, pursuant to section 59-A-4.24, the Board

has the right to “request the applicant to revise any aspect of the

proposal ,” but the Board nust do so “during the hearing or at any
tinme before the record is closed.” The Board’s approach, in
i nposi ng Condition No. 5, seens at best inconsistent and ill ogical

and at worst casts doubt on the validity of the approval of the
petition.
If the Board concluded that Constellation’s evol ved

| andscaping plan did not satisfy the mninmum requirenents of the
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Zoning Ordinance for approval of a special exception, the Board
ei ther shoul d have denied the petition, or, pursuant to section 59-
A-4.24, requested Constellation to revise its petition before
closing the record. The Board did neither. Instead, the nuddled
approach to framng Condition No. 5 begs the question. The
guestion needing to be answered before a special exception may be
approved (if one accepts the statutory prem se that, in Mntgonery
County according to section 59-A-2.2(b) of its Zoning O dinance,
the requirenents set forth in the Ordinance “are declared to be the
m ni mum requi rements for the protection of health, norals, safety
and general welfare of the public”) is: Wat |andscaping plan wll
satisfy the threshold requirenents of the ordinance in order to
justify approval of the petition. Condition No. 5, although fairly
clearly advancing the inference that Constellation’s |andscaping
pl an, as anmended through and including the 25 Novenber 1996
hearing, was not sufficient, indicates generally that the Board
deened nore plantings necessary in certain areas of the property;
however, the specific nunber, types, sizes, and l|locations of the
additional |andscaping were left to future negotiations by
Constellation with, anong others, the Fawsett Road nei ghbors, the
County, the State, and/or the Arny Corps of Engineers, as well as
possi bl e further proceedings before the Board of Appeals. W could
find nothing in the findings of the Board that would illum nate
what the Board thought were the deficiencies in Constellation’s
revised |andscape proposal such that Condition No. 5 becane
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necessary. To the contrary, we read the Board's rel evant finding,
reproduced below, as suggesting that Constellation’s revised
| andscape plan was sufficient to garner approval:

Set backs fromthe roads and fromall property |ines
not only exceed devel opnent standards but they provide
anpl e roomfor |andscaping. Wile the Board will include
a condition requiring the applicant to work with the
nei ghbors on the | andscape plan and to submt it again
for the Board’s review, the Board is nonetheless
satisfied that the |[|andscape plan has achieved a
reasonabl e |l evel of screening and has contributed to a
finding of harmony with the character of t he
nei ghbor hood.

The Board heard a great deal of testinony about the
rustic nature of the nei ghborhood and how t he devel opnent
woul d be out of character with it. The Board finds that
the existing vegetation on the site could not be
characterized as rustic. Except for a stand of trees in
t he northeast corner, the property is primarily covered
by scrub grow h. The |andscaping proposed by the
applicant attenpts to buffer the view of the building
with a natural ook to fit in better with surrounding
homes. In addition, the existing tree stand in the
nort heast corner will be preserved by a conservation
easenent and enhanced by .3 acres of reforestation. The
Board is persuaded that any devel opnent on the property,
whet her permtted by right or by special exception, would
renmove the existing vegetation and replace it wth
sonet hi ng newer than what surrounds it.

In evaluating the applicant’s highly technical and
accurate conputer-aided representations of the proposed
| andscapi ng, the Board found that presentations included
all standard views of the property. Perspective draw ngs
included six different views based upon realistic
projections of plant growth. The applicant denonstrated
that the | andscape plan woul d properly buffer the view of
the building. The Board found that the |andscape plan
was superior to what mght be viewed as appropriate. The
| andscaping will conplinment the site and while it m ght

not mrror the neighboring properties, it wll be
conpatible. The views shown provided a range of tine
periods fromconstruction through ten years. It is the

Board’ s opinion that all seasons were fairly displayed
W t hout reliance on worst case scenari os.
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(Opinion of the Board, Effective 3 Decenber 1996; page 18).

JUDGMENT OF THE CIRCU T COURT FOR
MONTGOMERY COUNTY VACATED, CASE
REMANDED TO THE CI RCU T COURT FOR
MONTGOMERY COUNTY W TH | NSTRUCTI ONS
THAT | T REMAND THE CASE TO THE
MONTGOMERY COUNTY BOARD OF APPEALS

FOR FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI Nl ON; APPELLEES TO DI VI DE
THE COSTS EQUALLY.
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