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In the sumrer of 1992, Luskin’s, Inc. (Luskin’s) advertised
“FREE Al RFARE FOR TWO' to Florida, the Bahamas, or Hawaii for
custoners who purchased at | east $200 of goods fromits stores
(hereinafter referred to as “the First Ad”). On Septenber 28,
1992, the Consumer Protection Division of the Ofice of the
Attorney Ceneral (the Division) filed an adm nistrative
enf orcenment action against Luskin's, charging that the First Ad
vi ol ated sections 13-303 and 13-305 of Maryland' s Consuner
Protection Act (the CPA), MI. Code (1974, 1990 Repl. Vol.), 88
13-101 to 13-501, Com Law Il Article.! After a two-day
adm ni strative hearing that took place on Novenber 13 and
Decenber 8, 1992, the admnistrative | aw judge (ALJ) issued her
proposed decision, to which the parties filed exceptions. The
Agency (the Division acting as a quasi-judicial entity), after a
hearing, issued a Final Decision and Order on Septenber 21, 1993.
The Agency confirned the ALJ' s conclusion that Luskin’s First Ad
cont ai ned m sl eadi ng representations and om ssions of materi al
facts as defined in CPA section 13-301(1), (3), (9), and
prohi bited by section 13-303, and involved an unlawful prize
pronoti on under section 13-305. Luskin's then filed, in the
Circuit Court for Harford County, an appeal fromthe Agency’s
Fi nal Decision and Order.

While the adm nistrative action was bei ng prosecuted, a

separate but parallel declaratory judgnent action was proceedi ng

All subsequent citations to the Maryland Code are to the Commercial Law
Article, Volume I1.



inthe Crcuit Court for Harford County. Luskin's filed a
conplaint for declaratory judgnent approximately two weeks before
the Division initiated its enforcenment action. Luskin's
requested that the circuit court declare that its proposed second
advertisement (hereinafter referred to as “the Second Ad”), which
was a nodified version of the First Ad, did not violate section
13-305 of the CPA. Utinmately, the circuit court declared that
the Second Ad did not violate the CPA but the D vision appeal ed
that judgnent. We held that the circuit court abused its
discretion in granting declaratory relief for Luskin' s because
the Division' s enforcenent action against Luskin' s was underway
by the time the trial judge made his ruling in the declaratory

judgnent suit. See Consuner Protection Div. v. Luskin's, Inc.,

100 Md. App. 104, 112 (1994), aff’'d, 338 Md. 188 (1995). We
concl uded that the pending enforcenent action against the First
Ad woul d resolve the sane | egal issue raised in Luskin' s suit
regarding the Second Ad. 1d. W also held that, even though the
declaratory judgnent suit was filed before the admnistrative
enforcenment action, under the doctrine of primary jurisdiction,
the circuit court should have deferred to agency expertise. I|d.
at 114-15.

After we issued our decision, Luskin' s appeal fromthe
Division’s enforcenent action proceeded. On Decenber 16, 1996,
the circuit court reversed the Agency’s Final Decision and

vacated the Agency’s Final Order. The Division noted a tinely



appeal and presents the follow ng questions for our review, which
we have rephrased for clarity:

1. Did the Agency err in concluding that
Luskin's violated section 13-301 of the
CPA wWith its free airfare adverti senent?

2. Did the Agency err in concluding that
Luskin’s violated section 13-305 of the
CPA?

3. Did the Agency err in rejecting Luskin's
defenses that the Division s enforcenent
action was barred because it was “fil ed
for retaliatory purpose” or, alterna-
tively, that it was barred by the
doctrine of accord and satisfaction?

4. Did the Agency err in providing
injunctive and affirmative relief?

We answer all questions in the negative and reverse the judgnent

of the circuit court.

FACTS

Luskin's First Ad read:?

FREE* Al RFARE
FOR TVWO. ..
TO FLORI DA, THE BAHAMAS OR HAWAI | .
*Buy an Appliance, TV, Stereo, VCR, or any Purchase over
$200 And You'll Get a Big Gft For Two (Round Trip Airfares).

Buy Selected Itens for $200-$299. (Get Airfare for 2 To/From) FLORI DA
Buy Selected Itens for $300-$399. (Get Airfare for 2 To/ From) BAHAMAS
Buy Selected Itens over $400. (Get Airfare for 2 To/ From) HAWAII

TI CKETS MUST BE USED W THI N ONE YEAR ASK FOR DETAI LS.
*Vacations Premiuns O fered Through Vacation Ventures, Inc. Wich is not
affiliated with Luskin’s. MnimmHotel Stay Required. See Store For
Details. . . . Applicable Taxes Apply. See Store For Details.

2Typeset is not to scale.



Luskin’s placed this advertisenent in newspapers and ran
related ads on television.® A careful reading of the newspaper
advertisenments alerted custoners, prior to their making
purchases, to the following facts: (1) free airfare was
conti ngent upon the purchase of goods of a certain dollar anount;
(2) Vacation Ventures, Inc. (WI), which was not affiliated with
Luskin’s, offered the “Vacation Premuns”; (3) tickets nust be
used within one year; (4) a mninmm hotel stay was required; and
(5) applicable taxes were the consuner’s responsibility.

After consuners made a qualifying purchase, and took
delivery of the goods, they were given a WI brochure and airfare
certificate (collectively, travel certificate). The airfare
certificate was a Luskin's conputer printout that stated, “This
certificate entitles you to two free airline tickets from
virtually anywhere in the US to .7 The pronotiona
brochure was a three-fold col or panphl et describing the vacation
packages to Florida, the Bahamas, and Hawaii. The brochure al so
contai ned a page of terns and conditions and a “registration
request fornf (the RRF). The terns and conditions |isted prices,

including costs for: (1) the seven- to twelve-day m ni mum hote

SThere were several versions of the television ad. All versions contained
sone type of visual disclainmer regarding the free airfare, typically, “mninum hotel
stay required.” The disclainers, in fine print at the bottomof the screen, were
shown only for brief periods of tine. One advertisenent stated, “Mn. hotel stay
reqg. O fered through Vacation Ventures, Inc. which is not affiliated [with] or
guaranteed by Luskin's. Taxes apply. Details at store.” Even the fastest speed
reader, however, probably could not have finished reading this statenment before it
di sappeared from vi ew.
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accommodati ons; 4 and (2) the non-refundabl e $15- per-person
processing fee that had to acconpany the RRF. Consuners were
also notified by the terns and conditions that: (1) the RRF nust
be conpl eted and received by WI at |east 45 days in advance of
the earliest requested date of departure; (2) the RRF nust

i nclude three valid choices of departure dates, each separated by
15 days; (3) the balance of the vacation cost nust be paid at

| east 45 days prior to departure; (4) prices were not guaranteed
until WI received paynent in full; (5) various fees and taxes
were not included in the offer;® and (6) certain “black-out”
dates and other travel restrictions applied.

After a consunmer sent the conpleted RRF and processing fee
to WI, a Florida corporation that markets travel packages, Wi
provi ded the consuner with a “confirmation of availability” (the
confirmation). The confirmation set forth the cost of the
vacation and di scl osed downpaynents and bal ance paynents terns.

In sum the travel certificate entitled a consuner to
receive “free” airfare, but only if the consuner: (1) paid WI a
$15.00 fee; (2) paid WI for the required hotel acconmpdations in
hotels selected by WI, for the length of tinme specified by Wi,
and at the rates set by WI; and (3) paid WI certain additional

fees. Luskin' s purchased 14,600 brochures fromWwI. It paid

“The hotel rates ranged from $65 to $160 per night, double occupancy, taxes
not i ncl uded

The required |l ength of stay depended on destination, and, in the case of a
Hawai i vacation, al so depended on the place of departure

S(ne additional fee that the consuner was required to pay was for airfare for
inter-island travel on the Hawaii vacation. The brochure did not |ist the actua
dol lar cost for this travel



bet ween $5. 35 and $5.40 for each brochure. Although the record
does not indicate how many brochures were distributed, VWV
received only 128 RRF's from consuners as a result of the First
Ad. O the 128, only el even consuners actually took vacations
of fered through WVI.

The First Ad cane to the Division's attention when an ad
agency contacted the Division, seeking its guidance in an
advertisement pronotion it was creating for an auto deal ership.
The ad agency’s proposed canpai gn rai sed concerns under the CPA
simlar to those raised by Luskin's First Ad. As a result, the
Division initiated a review of Luskin's airfare pronotion. On
July 27, 1992, the Division wote to Luskin’s, advising it of the
prohi bi ti ons under CPA section 13-305. It requested that
Luskin’s discontinue its First Ad. |In response, Luskin's
requested a neeting with the D vision.

The Division and representatives of Luskin's met on July 30
and 31 of 1992. The Division infornmed Luskin’s that the First Ad
was not in conpliance with the |Iaw and nust be di sconti nued.
Shortly after the July 31 neeting, Luskin’s notified the Division

that it would discontinue running the “free airfare” canpaign

| . The Agency’s Adm nistrative Proceedi ng
The Division instituted its enforcenent action on Septenber
28, 1992, to
restrain [Luskin’s] from advertising and

providing travel certificates to consuners in
the course of selling other consunmer goods



and services, when the advertisenents of the

travel certificates m srepresent that they

provide free airfare, fail to disclose the

cost and terns and conditions of redeem ng

the certificates, and constitute an unl awf ul

prize pronotion.
The Division sought injunctive relief to prohibit Luskin’ s from
vi ol ati ng CPA sections 13-303 and 13-305 and sought restitution
for injured consuners.

Section 13-301 provides a non-exhaustive |list of unfair or
deceptive trade practices, including such practices as nmaking a
statenment that has the tendency to deceive, omtting a materi al
fact, and m srepresenting or omtting a material fact with the
intent that the consunmer rely on the sanme. Section 13-303
prohi bits unfair and deceptive trade practices. Section 13-305
prohi bits a person fromnotifying another person of eligibility
to receive sonmething of value if receipt is conditioned on the
pur chase of goods or services.

During the adm nistrative hearing, the Division called five
consuner witnesses to testify. Evan Revelle, age 71, testified
t hat he bought his washi ng machi ne at Luskin’s because, in
addition to the fact that he needed a new washer, he had heard
about the free airfare offer on television. To him it “sounded
like a good deal.” He was not given a copy of the WI brochure
until after he nmade his purchase, and until then, he did not know
about the m ni num hotel stay requirenent.

Once M. Revelle reviewed the brochure, he nmade cost

cal cul ations regarding the WI offer and conpared themto



vacation prices he saw listed in newspapers. He concluded, “I
could safely disregard . . . Luskin' s offer, because | could get
the sane transportation far cheaper through U S. Air or United.”
He, therefore, decided not to send in the RRF. On cross-

exam nation, it was shown that M. Revelle had nade inaccurate
cost conparisons because his cal culations regarding WI's hotel
prices were not based on doubl e occupancy.

M chael Driggs testified that he bought a tel evision set at
Luskin’s because of the airfare offer he had seen advertised on
television. After paying for his nerchandi se, he was told that
Luskin’s had run out of travel certificates and that he woul d
have to return at a later date to receive one. After M. Driggs
pi cked up the certificate and read its contents, he |earned of
the nunerous qualifications to the “free” ticket offer and
concl uded that he “could do a whole |ot better” on his own. In
drawi ng this conclusion, he based his cal cul ations on an estimte
of $100 per day for the hotel accomodations for a Florida
vacation.®

Robert Shifflet also nade his purchase at Luskin’s based on
a television ad publicizing its “free” airfare. He testified
t hat when he requested information in advance of his purchase, he
was told that he would not receive the travel certificate unti
after he made his purchase. He initially thought that Luskin's

woul d give him*®“two tickets at the store.” After making the

SAccording to the WI brochure, during the “high” season, the daily rates
ranged between $88 and $105 and, during the “low season, the daily rates ranged
bet ween $65 and $74.



requi red purchase and receiving the WI brochure, he realized
that he would have to pay for hotel stays “at certain places of
[WI’'s] choice for a set nunber of days.”

Dorrai ne Johnson testified that she had seen the Luskin's
tel evi sion and newspaper advertisenents. Her husband wanted to
go to Luskin’s to buy a television, and she agreed because of the
airfare offer. She asked a Luskin’s sal esman about any
“gimm cks” involved in the offer and was told that there were
none and that she would get witten information about the
pronoti on upon delivery of her nmerchandise. M. Johnson
testified that she had not seen the “m ni num hotel stay required”
in the advertisenents. After she nade her purchase, she did not
send in the RRF because of the hotel prices.

David McCoy nmade his purchase at Luskin's because he read of
Luskin’s airfare pronotion in a newspaper ad. He decided to send
in the RRF, along with the processing fee. After receiving the
confirmation from WI, he decided not to take the trip because:
(1) the confirmation required himto respond with a $300 deposit
within fifteen days; (2) any cancellation would result in
forfeiture of all nonies paid; and (3) between his requested
dates of travel and all of the bl ackout days, he was only all owed
one date for travel

The Division introduced into evidence a Consunmer Protection
Di vi sion conpl aint form conpl eted by Houd Zi dan, a consunmer who
wote to the Division to conplain that he sent in the RRF and was

told by WI that he could not get any of the travel dates he



requested. Moreover, according to M. Zidan, he could get “mnuch
nore” through other travel agents he had contacted for the price
charged by WI.

Luskin's president, Cary Luskin, was the sole witness to
testify on behalf of Luskin’s. M. Luskin testified that he had
researched the WI airfare pronotion to see if there had been any
conpl aints or problens associated with sim |l ar adverti sing
canpai gns that had run across the country. He stated that
everyone he had spoken to “had no problem” He also testified
that there was a sanple W brochure on display at the stores so
that a customer could read details about the offer prior to
maki ng a purchase. Moreover, when asked, “So when you’'re saying
it’s conceivabl e that sonmeone could have got [sic] a |lower price
on the hotel room correct, would that | ower price have made up
for the savings in airfare?”, M. Luskin responded, “Not in ny
opi nion.”

Luskin's also entered into evidence a letter witten by
Karen Ingersoll, Ph.D. Dr. Ingersoll said:

| first heard Luskin's add [sic] in My
of “92 on TV. As | recall, the ad indicated
that free airfare for 2 was available with a
m ni mum pur chase. Because | was al ready
pl anning to buy an air conditioner, | went to
the store in Richnond to get the details of
the offer. At the store, | was given nore
information in the formof a witten brochure
and verbally by the sal esperson. | asked him
for the details of the offer, and he
expl ai ned that the airfare would be granted
if | bought a m ninum stay at a choice of
hotel s through a travel agency. He al so gave

me a 3 page color brochure describing the
hotel s available, listing their prices, etc.
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| had previously priced a vacation package to

travel to Disney Wrld at $2400 t hrough a

travel agent. The airline tickets al one at

that time cost $740 for 2. \When | added the

cost of the Vacation Ventures package,

realized it would cost only $1700, saving ne

$700. Therefore, | decided to purchase the

air conditioner at Luskin’s rather than

sonmewher e el se.
Dr. Ingersoll’s letter also stated that she enjoyed her vacation
t hrough WI and that she “never felt msled.”’

At the hearing before the ALJ, Luskin's contended that the

Di vision’s enforcenent action was barred by an accord and
satisfaction and, alternatively, that the action violated
Luskin’s substantive due process rights in that the conpany was
singl ed out for prosecution because it exercised its
constitutional right to file a declaratory judgnent action. In
support of these two affirmative defenses, Luskin's relied upon:
(1) an affidavit of Cary Luskin; (2) testinony of M. Luskin; and
(3) a “proffer” by Luskin’s counsel as to his recollection of
what transpired at the July 30 and 31, 1992, neetings between
representatives of Luskin’s and the Division. The Division, in
rebuttal, submtted the proffer of its attorney, Rebecca Bowman,
as to her recollection of the July 1992 neetings with Luskin’s.

M. Luskin testified that he attended a neeting with the

Division on July 31, 1992. Also in attendance at the neeting,

The Division does not seemto dispute the inplied premise of Dr. Ingersoll’s
letter, i.e., that she saw the sane television ad in R chnond, Virginia, that was
run in Maryland. It is to be noted that Dr. Ingersoll said in her letter that she
saw the ad in “My 1992," but Cary Luskin's affidavit said that the advertisenent
canpai gn at issue started on June 1, 1992.
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anong others, was Luskin's attorney, Thomas Wod, and Rebecca
Bowran, representing the Division.

At the neeting, the Division took the position that Luskin's
had viol ated section 13-305. Luskin’s was told that if it
continued to run the First Ad the “Division would file a |l awsuit”
against it. M. Luskin testified:

W tried to state our case that we thought we
were not in violation and we had no intention
of deceiving anybody because we had 44 years
of trust built up with the consuner, that we
didn't want to violate that trust, that when
we |eft the neeting as far as we were
concerned if we just stopped running the ad
everyt hi ng was over.

After the nmeeting, Luskin' s made arrangenent to cancel the
First Ad. Luskin's then submtted a proposed Second Ad, which
did not say that the airfare was free. That ad, too, was deened
by the Division to be violative of the CPA. Because of the
rejection of the Second Ad, Luskin' s instituted the
af orenenti oned decl aratory judgnent action.

The affidavit of M. Luskin, to a large extent, mrrored his
testinony before the ALJ —w th one major exception. |In the

affidavit, he stated that after the neeting on July 31, 1992, “I

agreed to tenporarily voluntarily renove the advertisenent from

both print and television nedia and i medi atel y began wor ki ng on
a new advertisenent canpaign.” (Enphasis added.) |In contrast,
his testinony, at a mnimum at |east inplied that he advised the

Division that he intended never to run the First Ad again.
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Both counsel testified by way of proffers, which were
accepted by the ALJ. M. Wod, counsel for Luskin's, said in his
proffer:

At both of those neetings the adverti senent
canpai gn was di scussed. At both of those
meetings it was indicated to nme that if
Luskin’s did not cease running the ad that an
enforcenment action would be filed in
connection wwth the ad. On the second
meeti ng which was on July 31, 1992, a nunber
of di scussions took place regarding the ad.

| f we change | anguage this way or if we
change | anguage that way, would it be
acceptabl e and the upshot of all of that was
that we couldn’t agree. There was no

di scussion at that neeting to the best of ny
know edge regardi ng restitution, paynent to
any consuners in the state or anything of
that nature. That day a decision was nade
not to run the ad any longer. | can’'t recal
whet her that decision was nade in the
presence of the attorney general or after our
meeting. | tend to think it was after and |
t hi nk that decision was communi cated to them
| think that day.

Later in the proffer, M. Wod said:

We assuned, and obviously wongfully so, that
if we stopped the ad that would be the end of
it. W filed a lawsuit on the proposed ad in
Harford County on Septenber 11, 1992. W
actually filed a couple of things. W filed
a Motion for Interlocutory Injunction asking
for affirmative relief that would rul e that
we could run the ad and we filed a conpl ai nt
for declaratory judgnent. To the best of ny
recol l ection, there were no comuni cati ons
between the filing of those papers and the
date of the notion to dism ss the declaratory
j udgnent, which was on Septenber 28, 1992,
between nme and the attorney general regarding
adm ni strative hearing, restitution or noney
to any consuners.

(Enmphasi s added.)

Counsel for the Division said in her proffer, inter alia:

13



At both the July 30 and 31 neetings, the

Di vi sion advised Luskin’s that if it did not
di scontinue its current free airfare
advertisenments, the D vision would bring
enforcenment action against Luskin's. At no
time during either of these neetings or in
subsequent discussions with Luskin’s counsel
did the Division nmake any representations as
to what action it would or woul d not take
agai nst Luskin’s if the conpany, in fact,

di scontinued its current free airfare
pronotion. Shortly after the July 31, 1992,
meeting, Luskin's agreed to cease running its
free airfare advertisenent. Luskin's,
however, neither agreed that its
advertisements violated section 13-305 nor
that it would refrain fromrenew ng those
advertisenments or sone variation thereof at
sone point intime in the future.

The Agency’s Final Decision addressed the Division s charges
made agai nst Luskin's, as well as the affirmative defenses put
forth by Luskin's.® Based on many factual findings, the Agency,
using the definitions set forth in section 13-301(1), (3), (9),
hel d that Luskin's violated section 13-303.° It also concluded
that Luskin’s violated section 13-305. The Agency rejected al
of Luskin's affirmative defenses. Following its Final Decision,

t he Agency issued an order providing for injunctive and

%Based on the proposed decision submtted by the ALJ, the Conm ssioner of the
Securities Division of the Ofice of the Attorney General issued the final decision
for the Agency. The Chief of the Consuner Protection Division designated the
Securities Commi ssioner as the decision-nmaker for the Agency.

%Section 13-303 provides, in pertinent part:

A person nay not engage in any unfair or deceptive trade
practice, as defined in this subtitle or as further
defined by the Division, in

(1) The sale, lease, rental, loan, or bailnent of any
consuner goods, consuner realty, or consuner services;
(2) The offer for sale, |ease, rental, |oan, or bail nment

of consuner  goods, consumner realty, or consumer
services[.]
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affirmative relief. W discuss below the Agency’s findings of
fact, its holdings, and its order.
A. Section 13-301(1)

Section 13-301(1) reads:

Unfair or deceptive trade practices include
i (1) False, falsely disparaging, or

m sl eading oral or witten statenent, visua
description, or other representation of any
ki nd which has the capacity, tendency, or
effect of deceiving or m sl eading
consuners|.|]

The nost promnently featured words of the newspaper ads
were “free airfare for two.” The next nobst prom nent | anguage
listed the purchase anmbunts necessary to qualify for the “big
gift for two.” The disclainer, which noted the m ni mum hot el
stay requirenent and WI's involvenent in the pronotion, was in
the smallest print. In its Final Decision, the Agency said that
the “total inpression” conveyed to consunmers was that Luskin's
““free airfare’ pronotion entitled themto free airfare to one of
t hree destinations upon the purchase of two to four hundred
dollars worth of Luskin’s nerchandise.”

The Agency held that Luskin s advertising canpaign ran afoul
of the definition set forth in section 13-301(1) by m sl eadi ng
consuners into thinking that they would receive free airfare
when, in fact, they were given a travel certificate for a
vacation programthat would cost a m ni mum of “hundreds of

dollars” to redeem The Agency al so concluded that, even if

consuners had carefully read the advertisenent, the disclainer
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was anbi guous because “[c]onsuners reasonably could assune that
they had to arrange for and pay for hotel accommodati ons
t hensel ves,” which was not permtted under any of the travel
packages. In the Agency’s opinion, the disclainmer did not dispel
the inpression that the “airfare primarily was conditi oned upon
t he purchase of consunmer goods at Luskin’s and that any further
condition or requirenment would be secondary”; the cost of
pur chasi ng the consunmer goods, however, becane secondary, when
conpared with the cost of redeem ng the travel certificate.
B. Section 13-301(3)

Section 13-301(3) defines an unfair or deceptive trade

practice as including:

(3) Failure to state a material fact if the
failure deceives or tends to deceive[.]

According to the Agency’s factual findings, consumner
W t nesses had not seen a sanple WI brochure on display at
Luskin's stores prior to purchase. The Agency found that
Luskin’s sal espeopl e did not volunteer information about the
details of the free airfare offer, and when asked, “generally did
not explain the offer beyond what was represented in the
advertisenents.” WI supplied additional information to a
consuner only after it received the non-refundable fee and the
RRF fromthe consuner.

Because consuners were infornmed about the terns and
conditions of the vacation packages in a pieceneal fashion after

they made their purchases from Luskin's, the Agency held that
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Luskin’s had engaged in a deceptive trade practice as defined in
section 13-301(3). According to the Agency, Luskin’s should have
di scl osed, prior to purchase, the material fact that free airfare
was actually part of a vacation package offer. The Agency opi ned
t hat subsequent disclosures by Luskin’s and WI did not “cure the
initial msrepresentation or material om ssion.”
C. Section 13-301(9)
Section 13-301(9) includes in the definition of an unfair or
deceptive trade practice:
(9) Deception, fraud, false pretense, false
prem se, m srepresentation, or know ng
conceal nent, suppression, or om ssion of any
material fact with the intent that a consuner
rely on the sane in connection wth:
(1) The pronotion or sale of any consuner
goods, consuner realty, or consuner
service .
As previously stated, the Agency held that Luskin's
m srepresented, as well as omtted material facts about, the
airfare offer. According to the Agency, Luskin’s “intended that
consuners rely,” and consuners “did rely,” on its advertised free
airfare offer in “deciding to shop at, and buy consuner goods and
services from Luskin' s.” Therefore, the Agency held that under
the definition provided by section 13-301(9), Luskin's airfare
pronoti on was unfair or deceptive.
D. Section 13-305
The full text of section 13-305(a) and (b) is quoted in the

anal ysis section, infra. |In part, section 13-305 states:

(a) Exception. —This section does not apply
to:

17



(3) Retail pronmotions, not involving the
offer of gifts and prizes, which offer
savi ngs on consuner goods or services

i ncl udi ng “one-cent sales”, “two-for-the-
price-of -one-sal es”, or manufacturer’s
“cents-of f” coupons]|. ]

* * %

(b) Prohibition. —A person may not notify
any ot her person by any neans, as part of an
advertising schene or plan, that the other
person . . . is eligible to receive anything
of value if the other person is required to
pur chase goods .

The Agency held that section 13-305 governed Luskin's
advertising pronotion; that Luskin's offer of “free airfare” was
sonet hing of value; that receipt of free airfare was conditioned
on the purchase of goods from Luskin’s; and that this type of
offer violated the statute.

Mor eover, the Agency held that the exception set forth in
section 13-305(a)(3) for a retail pronotion, not involving the
offer of gifts or prizes, but which represented savings on
consuner goods, was inapplicable. The Agency found that the
“free airfare” was represented by Luskin's as a gift. The Agency
expl ai ned that, although the consuner actually received a Wi
brochure and airfare certificate rather than free airfare, this
fact was “not germane to a determ nation of whether the pronotion
was prohibited” by this section because the rel evant
consi deration was whether the ad offered a gift, not what was
actually received. Finally, in stating that the free airfare did

not represent savings on consuner goods, the Agency found that
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the total cost of the vacation package to a consuner was
“hundreds to thousands of dollars” and that conparabl e packages,
w t hout ot her purchase requirenents, were avail abl e through
travel agents.

E. Luskin’ s Affirmative Defenses

1. Accord and Satisfaction

Luskin's argues that the two July 1992 neetings it had with
the Division resulted in an accord and satisfaction between the
parti es because the Division agreed not to bring charges if
Luskin's pulled its First Ad, which Luskin' s did.

The Agency found “no evidence of any oral or witten
agreenent between the parties that the Division would refrain
from pursuing an enforcenent action if Luskin’ s withdrew the
advertising canpaign.” The Agency al so determ ned that *“by
Luskin’s own adm ssion, it only withdrew these advertisenents
tenporarily.” Therefore, it concluded that accord and
satisfaction did not bar the Agency from bringi ng charges agai nst
Luskin’s.

2. Retaliation and Sel ecti ve Enforcenent

The Agency also rejected Luskin’s clains that the D vision
had brought charges against it with a retaliatory purpose. The
Agency agreed with the Division’s claimthat the filing by
Luskin's for declaratory relief signaled to the D vision the
failure of “conciliation efforts regarding Luskin's advertising

canpaign.” The notivation for the filing of charges, therefore,
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was not retaliation. The Agency al so concluded that the bringing
of charges did not result in selective enforcenent.
F. Final Order

In conjunction with its Final Decision, the Agency issued a
Cease and Desist Order and a General Restitution Order. It
granted injunctive relief, which required Luskin's: (1) to not
use advertising that had the capacity to deceive or that failed
to state a material fact; (2) to ensure that its advertisenents

wer e non-deceptive by, inter alia, disclosing advertising

statenents “clearly and conspicuously,” placing all statenents
relating to a particular matter “reasonably adjacent to each

ot her,” and not neki ng anbi guous statenents; and (3) to conply
wi th section 13-305, and, as such, if Luskin s wi shed to conduct
retail pronotions that offered consuners nonetary savings on the
purchase of consuner goods and services, it could do so by
offering a price reduction on two or nore “functionally rel ated”
i tens.

The Agency’s order also provided for affirmative relief for
eligible consuners. An eligible consuner was one who, between
June 12 and August 6, 1992, purchased nerchandi se from Luskin’s
that cost at |east $200 and who stated that one reason the
purchase was nmade at Luskin’s was to obtain free airfare.
Luskin’s was to provide to each eligible consuner who did not use
a travel certificate both the value of the prom sed airfare and
rei nbursenent of funds paid to WI in an effort to redeemthe

certificate. Luskin's had the option of providing the consuner
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with airline tickets or paying the consuner the stated cash val ue
of the tickets. |If the consumer received tickets, the tickets
coul d be used on any date for a period of one year after the date
of issue. For consunmers who did redeemthe certificate, Luskin's
was to reinburse all paynents nade in order to redeemthe
certificate, except for paynent for accommodations that had been
used. The order provided for an adm ni stration process that

requi red each eligible consuner to fill out a clainms form and
required a clains admnistrator to review the forns to ensure
that eligibility requirements were net by each individual

consuner before any relief was provided to that consuner.

1. The Circuit Court Proceeding

In addition to reversing several factual findings, the
circuit court held that the Agency applied an incorrect |egal
standard in determ ning whether Luskin' s violated section 13-303.
Based on what it determined to be the proper |egal standard, the
circuit court held that Luskin' s actions did not violate section
13-303. According to the circuit court, the Agency al so
incorrectly interpreted section 13-305.

The circuit court also ruled that an accord and satisfaction
exi sted between the D vision and Luskin's, which the D vision
violated by bringing its enforcenment action. Mreover, the
circuit court held that the Agency acted unconstitutionally
because it brought charges against Luskin's in retaliation for

Luskin's exercising its statutory right to ask for declaratory
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relief. According to the circuit court, this retaliation
resulted in selective enforcenent agai nst Luskin’s because the
Division did not bring simlar proceedi ngs agai nst ot her
conpani es who purportedly engaged in advertising canpai gns
simlar to Luskin’s.

The trial judge signed an order that said that the Agency’s
Fi nal Decision and Order was “STRI CKEN, VACATED, and deened a

NULLI TY. "

ANALYSI S
| . Standard of Review
Qur role in reviewing the decision of an admnistrative
agency “is precisely the sane as that of the circuit court.”

Departnent of Health and Mental Hygiene v. Shrieves, 100 Md. App.

283, 303-04 (1994); see also Baltinore Lutheran High Sch. Ass’'n

v. Enploynent Sec. Admin., 302 Md. 649, 662 (1985). W,

therefore, do not evaluate the findings of fact and concl usi ons
of law nade by the circuit court. W review the adm nistrative

decision itself, see Public Serv. Comnmin v. Baltinmore Gas & El ec.

Co., 273 Md. 357, 362 (1974), and not the decision of the trial

court. Mryland State Dep’'t of Educ. v. Shoop, Ml.  App.

(No. 614, Sept. Term 1997, slip op. at 23 n.6, filed Jan. 13,
1998).
Wth respect to issues of |aw, the agency’'s interpretation

is not ordinarily entitled to deference. Ransey, Scarlett & Co.

v. Conptroller of the Treasury, 302 Ml. 825, 837 (1985). A court
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may substitute its own judgnent for that of the agency when

resol ving questions of law. |d.; see also Col unbia Road

Citizens’ Ass’'n v. Montgonery County, 98 MI. App. 695, 698

(1994).
A court has limted power to scrutinize agency fact-finding.

See Liberty Nursing CGr., Inc. v. Departnent of Health and Mental

Hygi ene, 330 Md. 433, 442 (1993); see al so Anderson v. Depart nent

of Public Safety and Correctional Servs., 330 Mi. 187, 212-13

(1993); Shrieves, 100 Md. App. at 296-97. Under the “substanti al
evi dence” test, “if reasoning m nds could reasonably reach the
concl usi on reached by the agency fromthe facts in the record,
then it is based upon substantial evidence, and the court has no

power to reject that conclusion.” Liberty Nursing, 330 Ml. at

443; see also Board of County Commirs for Cecil County V.

Hol br ook, 314 M. 210, 218 (1988); Bulluck v. Pel ham Wod

Apartnments, 283 M. 505, 512 (1978); Snowden v. Mayor of

Baltinore, 224 Md. 443, 448 (1961).
The agency is responsible for “‘resolv[ing] conflicting
evidence’” and for drawi ng i nferences “where inconsistent

i nferences fromthe sane evi dence can be drawn.” Younkers v.

Prince George’s County, 333 Md. 14, 19 (1993) (quoting Bull uck,

283 Md. at 512-13). The agency’s decision carries a “presunption

of validity,” Liberty Nursing, 330 Md. at 443, and is “prim

facie correct,” Hoyt v. Police Commir of Baltinore City, 279 M.

74, 88 (1977). In applying the substantial evidence test, a

reviewing “‘court should [not] substitute its judgnent for the
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expertise of those persons who constitute the adm nistrative
agency fromwhich the appeal is taken.”” Bulluck, 283 Md. at 513

(quoting Bernstein v. Real Estate Commin of M., 221 M. 221, 230

(1959) (alteration in original)).

On appeal, Luskin's disputes the standard we shoul d enpl oy
when review ng the Agency’s application of lawto fact. Luskin's
argues that the Agency should not be accorded judicial deference.
More specifically, according to Luskin’s, the Division cannot
rely on the deferential standard used by federal courts when
reviewi ng the Federal Trade Comm ssion’s (FTC) application of |aw
to fact. Luskin's provides two reasons for its assertion: (1)

the Court in Liberty Nursing inplicitly recognized that Maryl and

does not adhere to the federal standard of review in situations
such as this; and (2) proceedings before the FTC are not

anal ogous to proceedi ngs before the Agency, and the reasons why
def erence under the federal systemis accorded to the fact-
finders are inapplicable in this case.

Maryl and courts have not relied on federal |aw when
determ ni ng what deference should be given to an agency’s
application of lawto fact. Maryland conmmon | aw principles are
wel | -established and here applicable. |If there is roomfor the
exercise of judgnent in applying the law to the facts, the
agency, not the court, nust have the authority to exercise this

judgnent. See Luskin's, 338 MI. at 195; Friends School v.

Supervi sor of Assessnents, 314 Md. 194, 200 (1988); Ransay.

Scarlett, 302 Md. at 837-38. In nunmerous cases, Maryland courts
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have held that review ng courts have the authority only to ensure
that factual findings have net the substantial evidence test, and

that there were no errors of law. See, e.q., United Parcel

Serv., Inc. v. People’s Counsel, 336 MI. 569, 577 (1994) ("A

court’s role is limted to determning if there is substanti al
evidence in the record as a whole to support the agency’s
findings and conclusions, and to determne if the admnistrative
decision is prem sed upon an erroneous conclusion of law ”);

Younkers, 333 Md. at 19 (stating, in quoting People’'s Counsel v.

Maryl and Marine Mg. Co., 316 Md. 491, 496-97 (1989), that

““IT]he order of an adm nistrative agency nust be upheld on
judicial reviewif it is not based on an error of law, and if the

agency’ s concl usions reasonably may be based upon the facts

proven. Ad + Soil, Inc. v. County Commirs, 307 Md. 307, 338-39

(1986).""); Banks v. Board of Physician Quality Assurance, 116

Ml. App. 249, 258, cert. granted, 347 Ml. 683 (1997) (stating

t hat when reviewi ng an agency’s application of lawto facts, the
court “may substitute [its] own judgnent for that of the agency

as to the legal issue” (enphasis added)); Relay |nprovenent Ass’'n

v. Sycanore Realty Co., 105 Mi. App. 701, 713-14 (1995) (*A

reviewi ng court may not overturn an agency’'s factual findings or
its application of lawto facts if the agency’ s decision is
supported by substantial evidence.”), aff’'d, 344 Md. 57 (1996).
The breadth of judicial review does not allow a court to
substitute its judgnent for that of the agency when judgnent is

required in applying the law to the facts.
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Furthernore, Luskin’s msinterprets the holding in Liberty
Nursing. |In that case, the Court faced the question of which

regul ati on was di spositive of the issues. Liberty Nursing, 330

Mid. at 445-50. Although the Court framed its non-deferenti al
review as enconpassi ng the “accuracy of [the agency’ s]
application of the law, not its fact finding,” i1id. at 444, the
Court was referring to the issue of which | aw shoul d be appli ed.
This determ nation is purely one of law, not application of |aw
to fact. The Court was not purporting to determ ne whet her,

gi ven an accurate choice of law, the agency’s concl usion
resulting froman application of that law to fact was correct.

We are persuaded that Agency judgnent is required in the
subj ect case when applying the lawto the facts to determne if
the First Ad contained m sleading representations or omtted
material facts. Agency judgnent is also required in formulating
appropriate injunctive and affirmative relief. As such, we wll
accord appropriate deference to the Agency’'s applications of |aw
to fact.

Luskin’s supporting argunent —that both the ALJ and the
Comm ssi oner of the Securities D vision, who was the agency
designee in this case, were not well-versed in the area of
consuner protection |law and, therefore, their decisions were not
wort hy of deference —is without nerit. |In discussing why agency
deference is due, we stated in Shrieves, “‘[the agency is]
presuned to have broad experience and expertise in [the area].

Further, it is the [agency] to which [the |egislature] has
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del egated adm nistration of the [statute].’” Shrieves, 100 M.

App. at 300 (alterations in original) (quoting Penasquitos

Village, Inc. v. NLRB, 565 F.2d 1074, 1079 (9'" Cir. 1977)). As

part of its experience and expertise, and in furtherance of its
role as defined by the |legislature, an agency has the authority
to effect a designation of decision-making authority. Courts
have afforded deference to decisions nade by deci si on- makers
desi gnated by an agency, w thout questioning individual

qualifications. See, e.qg., Anderson, 330 Mi. at 205, 214-17

(final order issued by designee of the State Departnent of
Personnel s Secretary of Personnel).

Moreover, in interpreting Anderson, the Shrieves Court
stated that it is the agency’ s final decision, not the ALJ' s
determ nations, that is reviewed by the court. Shrieves, 100 M.
App. at 296-97 (citations omtted). For the purposes of judicial
review, therefore, the individual qualifications of the presiding

ALJ shoul d not be a subject of inquiry by the review ng court.?0

1. Goals of the CPA
The goal of Maryland s Consuner Protection Act is to “set
certain m ninum statew de standards for the protection of

consuners across the State.” 8§ 13-102 (b)(1); see also Morris v.

Gsnose Wod Preserving, 340 Md. 519, 536-37 (1995); G taraMnis

% noted in Shrieves that the agency is charged with considering the findings
of the ALJ, and generally the agency shoul d gi ve special deference to these findings
if they “*are based on witness credibility determnations.”” Shrieves, 100 Mi. App.
at 298 (quoting Mattes v. United States, 721 F.2d 1125, 1129 (7' Cir. 1983)); see
al so Anderson, 330 Md. at 216
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v. Hallowell, 328 Md. 142, 150 (1992). In enacting this

| egi sl ation, the General Assenbly concl uded t hat
it should take strong protective and
preventive steps to investigate unl awf ul
consuner practices, to assist the public in
obtaining relief fromthese practices, and to
prevent these practices fromoccurring in
Maryland. It is the purpose of [the Consuner
Protection Act] to acconplish these ends and
thereby maintain the health and wel fare of
the citizens of the State.

8§ 13-102(b)(3). The CPAis to be “construed and applied

liberally to pronote its purpose.” 8§ 13-105.

I11. Consunmer Protection under the FTC Act

The CPA provides that, in interpreting its neaning, “due
consi deration and wei ght” nust be given to the Federal Trade
Comm ssion’s interpretations and judicial interpretations of
section 5(a)(1l) of the FTC Act, codified at 15 U S.C. section
45(a)(1).* § 13-105.

The FTC treats “unfair” and “deceptive” trade practices
separately, and requires different elenents to be nmet prior to
the Comm ssion’s taking action to prohibit these activities. See

Anerican Fin. Servs. Ass’'n v. FTC, 767 F.2d 957, 971 n.15 (D.C

Cr. 1985).
A. Deception
Under the “total inpression” test, “‘[T]he tendency of the

advertising to deceive nust be judged by viewing it as a whol e,

UThis section of the FTC Act prohibits “unfair or deceptive acts or practices
in or affecting comerce.”
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wi t hout enphasizing isolated words or phrases apart fromtheir

context.’” Anerican Hone Prods. Corp. v. FTC, 695 F.2d 681, 687

(3d Gr. 1982) (alteration in original) (quoting Beneficial Corp.

v. FTC, 542 F.2d 611, 617 (3d Cir. 1976)). “The inpression
created by the advertising, not its literal truth or falsity, is
the desideratum. . . .” 1d. Prior to the acknow edgnent of the
new “reasonabl e person” standard in 1983, the FTC s reference
poi nt was the ordinary purchaser, in whose “intellectual acuity”

the law had “very little faith.” FEICv. Sterling Drug, Inc., 317

F.2d 669, 674 (2d Cir. 1963).

In 1983, the FTC delivered a policy statenent, at the
request of Congress, that refined the “deception” standard. See
Letter from Federal Trade Conm ssion to Representative John D

Dingell (Cct. 14, 1983), reprinted in Deception: FTC Oversight:

Heari ngs Before the Subcomm on Oversight and | nvestigations of

t he House Comm on Energy and Commerce, 98'" Cong., 2" Sess. 183-
210 (1984) [hereinafter 1983 Policy Statenment with page

references to Deception: FTC Oversight]. The total inpression

test still forns the basis of the deception standard, id. at 184
n.4 (discussing the “overall inpression” created by a
representation), but the FTC supplenmented the test with
additional requirenents. Under the standard el ucidated in 1983,
deception requires not only a representation or omssion that is
likely to mslead, but also that: (1) the practice is likely to

m sl ead the consumer who i s acting reasonably in the

circunstances; and (2) the representation or omssion is
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material, that is, the consuner is likely to have chosen

differently but for the deception. |1d. at 184-86; see also FTC

v. Wlcox, 926 F. Supp. 1091, 1098 (S.D. Fla. 1995) (holding that
a deceptive practice consists of a “materi al representation or
om ssion that is likely to m slead consuners acting reasonably
under the circunstances.”
B. Unfairness
The FTC standard on “unfairness” was quoted in the Suprene

Court case of FIC v. Sperry & Hutchinson Co., 405 U. S. 233, 244-

45 n.5 (1972) (citing Statenent of Basis and Purpose of Trade
Regul ation Rule 408, Unfair or Deceptive Advertising and Labeling
of Cigarettes in Relation to Health Hazards of Snoking, 29 Fed.

Reg. 8355 (1964)). As stated in Sperry & Hutchinson, the

criteria for unfair trade practices are that: (1) the practice
causes substantial injury to consuners; (2) it violates
established public policy; and (3) it is unethical or
unscrupulous. 1d. The FTC s 1980 policy statenment on unfairness
el aborated on the “substantial injury” requirenment. See Letter
from Federal Trade Conm ssion to Senators Wendell H Ford and

John C. Danforth (Dec. 17, 1980), reprinted in HR Rep. No. 156,

Pt. 1, 98'" Cong., 1%t Sess. 33-40 (1983) [hereinafter 1980 Policy
Statenment with page references to HR Rep. No. 156]. For a
practice to be unfair, the resulting injury nmust: (1) be
substantial; (2) not be outwei ghed by any offsetting consuner
benefit; and (3) be one that consunmers could not reasonably have

avoi ded. See id. at 36-37.
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' V. Luskin’s Activities Under Section 13-301
A. Maryland Case Law on Consuner Protection
Not wi t hst andi ng CPA section 13-105, consuner law in Maryland
differs fromits federal counterpart, as exenplified by three

cases: Golt v. Phillips, 308 Md. 1 (1986); Legg v. Castruccio,

100 Md. App. 748 (1994); State v. Cottman Transm SSions Sys.,

Inc., 86 Md. App. 714, cert. denied, 324 Md. 121 (1991).

In Golt!? and Cottman,*® the Courts did not rely on either of
the FTC policy statenents on deception or unfairness. Rather,
the anal yses in these cases aligned nore closely with federal |aw
on deception as it existed prior to 1983. Regarding section 13-
301(1), which, in conjunction with section 13-303, prohibits
maki ng a statenent that has a tendency to deceive consuners, the
Court in &olt analyzed the activities of the defendant w t hout
usi ng a “reasonabl e consuner” standard and w t hout requiring that
consuners were likely to have chosen differently “but for” the
deception, see Golt, 308 Md. at 9-10. Both “but for” and

“reasonabl e consuner” standards woul d have been applicabl e under

correspondi ng post-1983 federal |aw on deception.

2In Golt, a private enforcenent action, a tenant was all owed to recover noney
damages from his | andlord who | eased him an unlicenced dwelling unit, which, in
addition to being a violation of local laws, violated the CPA. Golt, 308 MI. at 9-
10. The landlord s advertisenent and rental of the apartnent was an unfair and
deceptive trade practice as defined in § 13-301(1), (2), (3) of the CPA |d.

B¥n Cottman, the Attorney General's Office filed charges agai nst an autonotive
transm ssion services franchisor (Cottrman) for “selling unnecessary transm ssion
i nspections to its custoners by msleading theminto believing that the inspections
were required by Cottnman to forman estimate of the repair costs.” Cottman, 86 M.
App. at 718. Cottman’s activity was a deceptive trade practice as defined in § 13-
301(3), (9) of the CPA. 1d. at 725.
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As nmentioned earlier, section 13-301(3) defines an unfair or

deceptive trade practice to include omtting a material fact if

the om ssion tends to deceive. In Glt and Cottman, the Courts’
anal yses under section 13-301(3) included a materiality
conponent, as explicitly required by this section’s terns, but
not “materiality” as defined under the post-1983 FTC deception
standard, i.e., the “but for” test. The Golt Court stated that
“[al]n om ssion is considered material if a significant nunber of

unsophi sticated consunmers would attach i nportance to the

information in determning a choice of action.” Golt, 308 Md. at
10 (enphasis added). According to this standard, the plaintiff
has to show only that the information that had been omtted would
i nfluence individuals in making their choices, not that “but for”
t he deception individuals would not have nade their respective
pur chasi ng deci sions. Mreover, the neasure by which the
def endants’ actions are judged is against the purchasing
deci si ons expected of an unsophisticated consuner, not a
reasonabl e consuner.

In Legg, a private enforcenent action, |landlords failed to
informtheir downstairs tenant of the fact that she was

responsi ble for the upstairs apartnment’s utility bill. Legg, 100

1Al t hough the Cottnan opinion initially quoted the Golt standard for defining
an “omssion,” see Cottman, 86 Mi. App. at 723, the Cottnman Court proceeded to say
that “[w]e think that a material fact, in the context of the case at bar, is one
whi ch a reasonabl e consuner of transm ssion repairs would consider inportant when
deci di ng whether to give a nmechanic pernmssion to work on his car.” |[|d. at 724
(emphasi s added). Although we did not state our reason for substituting the Golt
standard, we held that, under the nobre stringent “reasonabl e consuner” standard,
Cottman violated the CPA. See id. at 725. Perhaps if the Attorney Ceneral’s case
had been weaker, we nmay have strictly adhered to the Golt standard.
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Mi. App. at 761. This Court used the standard as defined in Golt
in holding that the | andlords’ om ssion was a violation of
section 13-301(3).% Legg, 100 Md. App. at 761. The plaintiff
asserted that, in addition to the conm ssion of “deceptive” trade
practices, the defendants “violated the CPA s prohibition agai nst
‘unfair’ trade practices.” 1d. at 763. The plaintiff supported
her claimby arguing that three specific actions that had been
taken by the defendants were “unfair.”

Legg was the first case in which a Maryland court split
unfai rness and deception into tw distinct bases for action.

Both the Agency in its capacity as amcus curiae, as well as the

plaintiff, argued that the Court “should follow the approach

foll owed by the FTC and federal courts and permt a cause of
action for unfair trade practices independent from deceptive
trade practices.” 1d. at 764. The plaintiff argued that
“al t hough the CPA does not provide an independent definition of
unfair trade practice, and al though the prohibited acts
enunerated in the [Ajct ‘primarily involve deception,’” the |ist
was never intended to be exhaustive.” ' |d. W agreed with the
plaintiff and all owed her to argue a separate cause of action for

unf ai rness, using federal |aw to define the standard.?'’

5The plaintiff was not entitled to recovery, however, because the defendants’
acts did not cause the plaintiff danage, an outcone that is required in order to
bring a successful private enforcenent action. Legg, 100 Md. App. at 761.

60lt also states that 8§ 13-301 is a “nonexclusive list of unfair and
deceptive trade practices.” Golt, 308 MlI. at 8.

YI'n the Legg opinion, we did not elaborate on the benefits and harns of

creating an unfairness standard. Instead, in citing CPA 8§ 13-105, the discussion
(continued. . .)
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B. Section 13-301(1)
(making a statenment that has a tendency to deceive)

In applying the total inpression test fromfederal case |aw,
t he Agency held that Luskin's First Ad was deceptive or
m sl eadi ng. The Agency stated, “VWiile it is true, that the
airfare was ‘free’ upon the paynent of these funds and
satisfaction of the terns and conditions inposed by W, that
cannot be interpreted by a reasonabl e consuner as the provision
of ‘free airfare for two.”” Notwithstanding this statenent, the
Agency did not base its determnation that Luskin's airfare
pronoti on was deceptive upon the updated FTC “reasonabl e
consuner” standard. In summarizing its rationale, the Agency
stated that “[t] he ordinary consuner, whether ‘reasonable’ or
‘“unsophi sticated,’” is not expected to scrutinize, analyze and

research an advertisenent.”!® Moreover, the Agency did not use

17(...continued)
focused on why this Court relied on the refined standard of unfairness illum nated
in the FTC s 1980 Policy Statenment, rather than the standard cited in Sperry &
Hut chi nson, supra, in determni ning whether the defendants’ practices, as alleged by
the plaintiff, were unfair under the CPA. See Legg, 100 Md. App. at 764-73

Under the application of the nore nodern FTC standard in Legg, this Court held
that the defendants had not comritted practices that were unfair. |1d. at 773

8The Agency expl ai ned t hat

“‘[t]he average purchaser has been variously characterized
as not “straight thinking,” subject to “inpressions,”
uneducat ed, and grossly msinforned; he is influenced by
prejudi ce and superstition; and he wishfully believes in
mracles, allegedly the result of progress in science ***,
The | anguage of the ordinary purchaser is casual and
unaf f ect ed. He is not an “expert in grammtica
construction” or an “educated analytical reader” and,
t herefore, he does not normally subject every word in the
advertisenent to careful study.’”

(Quoting Sterling Drug, 317 F.2d at 674, in turn quoting 1 Callman, Unfair
Conpetition and Trademarks § 19.2(a)(1), at 341-44 (1950) and cases cited therein.)
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the stringent “but for” materiality standard in its analysis
under section 13-301(1).

On appeal, Luskin's argues that both the FTC s 1983 Policy
Statenent on deception and the FTC s 1980 Policy Statenent on
unfairness are applicable in the instant case, and that the
Agency was incorrect in failing to assess Luskin’s actions in
[ight of these policy statenents.

The Agency is not required to apply federal law, only to
give it due consideration and weight. It did so, as evidenced by
its lengthy discussion in the Agency’s Final Decision of federal
consuner | aw under the FTC Act, including the 1983 nodifications
to the FTC s concept of deception. The Agency perm ssibly chose
not to apply the nore nodern FTC standard on deception but
instead applied the law as stated by the Court of Appeals in
Golt, i.e., by inplicitly using a neasure | ess stringent than the
reasonabl e consuner standard, and by not adding a “but for”
materiality el ement.

There was substantial evidence to support the Agency’s
hol ding that the total inpression produced by the First Ad
resulted in deception because consuners, whether unsophisticated
or reasonable, were likely to have been msled. As already
noted, the D vision presented testinony from several consuners
who had seen the First Ad and decided to nmake a purchase at
Luskin’s. These consuners anticipated that, upon making their
purchases, Luskin’s would give themairline tickets, not an

application for a travel package that required themto stay in
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WI -sel ected hotels and pay WVI-established prices. The limted
disclaimer in the advertisenment did not succeed in informng them
ot herw se.

The Agency is not required to apply the FTC standard on
unfairness as refined by the FTC s 1980 Policy Statenent in al

cases. The justification for splitting “unfair” and “deceptive”

practices, as we did in Legg, does not exist in the subject case.
In Legg, the plaintiff sought a separate, independent basis for

recovery by alleging that the defendants had taken actions that
were unfair. Here, the Division did not make an anal ogous charge
agai nst Luskin’'s.

Legg did not limt an existing cause of action or nmake it
nmore difficult for a plaintiff to bring a successful suit under
the CPA. Rather, Legg recognized an additional cause of action.
We did not hold in Legg that in a case not concerning a separate
“unfairness” claim the Agency shoul d neverthel ess apply the
unfairness standard set forth in the nost recent FTC policy
statenent. W agree with the Division that, under Legg, the
post-1980 FTC standards for unfair practices are inapplicable to
this case.?®

C. Section 13-301(3)
(omtting a material fact)

We hold that the Agency applied the correct principles of
| aw when it anal yzed Luskin’s actions under section 13-301(3) by,

inter alia: (1) addressing a materiality conponent as required by

W explicitly stated in Legg that the hol ding woul d not necessarily extend
to public enforcenent actions. Legg, 100 Md. App. at 771 n.5.
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the statute and as interpreted in Golt; (2) providing, at |east
inferentially, a reference point for the sophistication |evel of
consuners who woul d be deceived by the om ssion; and (3)
addressing the “significant nunber of consuners” el enent as
stated in Golt.

As noted, in analyzing Luskin’ s om ssions under this
section, the Agency applied a materiality elenment. It did not
state explicitly, however, whether the “reasonable” or the
“unsophi sticated” consuner standard was applicable. The Agency
did state that “[i]t is material to any consuner that an offer of
free airfare is conditioned upon the expenditure of several
hundred to thousands of dollars —nore dollars, in fact, than the
purchase anount at Luskin’s.” (Enphasis added.) W interpret
this statenment to nean that the Agency applied the Golt test,
whi ch requires that “a significant nunber” of consuners woul d
attach inportance to the informati on omtted.

There was substantial evidence to support the Agency’s
conclusion that the | ack of disclosure about the details of the
travel offer was material.?® Several consuners testified that
they had seen the free airfare offer and decided to nmake their
purchases at Luskin's to get free airline tickets.? Consuners

also testified that they |earned of the details of the offer only

2Luskin's stresses the fact that consuners did not return their nerchandi se
when they |l earned the conplete details of the travel prograns. This is irrelevant.
There are many reasons why consuners nay have declined to return nerchandi se even
t hough deception has been practiced upon them

ZWhet her the adverti sement was the sole reason for a consuner’s purchase at
Luskin’s is also irrelevant. It is clear that consuners made their decisions to
shop at Luskin's at least in part because of the offer of free airfare
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after they spent their noney to nake their purchases.?> Once the
terms and conditions were disclosed to consuners, only a smal
nunber decided to take advantage of any of the travel packages.

D. Section 13-301(9)
(i ntending that consuners rely)

Section 13-301(9) defines an unfair or deceptive trade
practice as including “[d]eception, fraud, fal se pretense, false
prem se, msrepresentation, or know ng conceal nent, suppression,
or om ssion of any material fact with the intent that a consumner
rely on the sane.” The Agency interpreted the |anguage in this
section to require that, for a violation to have occurred,
Luskin’s nust have intended consuners to rely on its
m srepresentations or its material omssions in its First Ad.
Contrary to Luskin’s assertion, it was unnecessary to show that
the retailer intended to make a mi srepresentation or intended to
make material om ssion. Instead, the D vision was only required

to prove that Luskin's intended to have consuners rely on its

statenents. The plain | anguage of the statute, viz: “wth the
intent that a consuner rely,” clearly supports the Agency’s

interpretation. Accord Golt, 308 Ml. at 11

ZEven if the Agency was incorrect inits finding of fact that no consunmer saw
a sanple of the WI brochure on display at Luskin’s, none of the five consuners who
testified at trial had seen a copy of the brochure prior to making their purchases.
Moreover, the letter fromDr. Ingersoll, which was admitted into evidence, did not
state explicitly whether, prior to nmaking a purchase, she had seen a copy of the
brochure on display or whether a sal esperson had gi ven her a copy only because she
had asked questions about the offer. Sone of the consuners who testified stated
that, in addition to not seeing a copy of the brochure, even upon making an inquiry
of the sal espeople, they were not given any information beyond what was in the
adverti senent.
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V. Luskin’s Violation of Section 13-305
Section 13-305(a) and (b) reads, in full:
(a) Exception. —This section does not apply
to:

(1) Trading stanps, as defined by 8§ 13-101 of
t he Busi ness Regul ation Article;

(2) State lottery tickets issued under the
authority of Title 9, Subtitle 1 of the State
Governnent Article;

(3) Retail pronotions, not involving the
offer of gifts and prizes, which offer

savi ngs on consuner goods or services

i ncl udi ng “one-cent sales”, “two-for-the-
price-of -one-sal es”, or manufacturer’s
“cents-of f” coupons; or

(4) Games of skill conpetition not involving
sal es pronotion efforts.

(b) Prohibition. —A person may not notify
any ot her person by any neans, as part of an
advertising schene or plan, that the other
person has won a prize, received an award, or
has been selected or is eligible to receive
anyt hing of value if the other person is
requi red to purchase goods or services, pay
any noney to participate in, or submt to a
sal es pronotion effort.

Luskin’s argues that section 13-305 does not apply to
adverti senents made to the general public. The Agency determ ned
that this section applied, that Luskin's activities were
prohi bited by subsection (b), and that the exception in (a)(3)
was i napplicable. W agree with the Agency.

The prohibition created under section 13-305 is worded in

broad terns. In pertinent part, it reads, “A person may not
notify any other person by any nmeans . . . that the other person

is eligible to receive anything of value if the other

person is required to purchase goods.” 8§ 13-305(b) (enphasis

added). The definition of “notify” is “[t]o give notice to; to
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informby words or witing, in person or by nessage, or by any

signs which are understood; to make known.” Black’s Law

Dictionary 1063 (6th ed. 1990). W hold that the prohibition set
forth in section 13-305(b) is applicable because: (1) Luskin's
newspaper and television ads did “notify” individuals, as
contenpl ated by this subsection; (2) the airline tickets qualify
as “anything of value”; and (3) that having to purchase an item
fromLuskin's of at |east a $200 value qualifies as a requirenent
“to purchase goods.”

In an attenpt to narrow the scope of section 13-305 to nake
it apply only in situations where individuals received
notification by mail that they were “specially selected” to
receive a prize, Luskin's quotes fromthe Commttee Report of
House Bill 752, 1985 Laws of Maryland ch. 650, a bill that
amended section 13-305: “The intent of the bill is to require
di scl osure of specified information to potential participants in
contests, sweepstakes, and other prize-awarding events.”
Luskin's reliance is msplaced. This sentence in the Conmmttee
Report related to a portion of the statute that covers
pronoti onal events not prohibited by section 13-305(b).

I n 1985, several subsections were added to section 13-305,

including, inter alia,(c) and (d), which are nearly identical to

current subsections (g) and (h), respectively. Current
subsection (g) requires that one who runs a contest, sweepstakes,
or other sales pronotion effort not prohibited by section 13-305,

involving the award of prizes by chance, to disclose in witing
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to each offeree, anong other things, certain information
regardi ng the nunbers and val ue of prizes and the odds agai nst

W nni ng each prize. Current subsection (h) requires the offeror
of a contest, sweepstakes, or other sales pronotion effort not
prohi bited by this section and not involving the award of prizes
by chance, to disclose in witing to each of feree, anong ot her
things, the retail price of each prize offered and what
conditions nmust be net in order to receive a prize. The portion
of the Commttee Report relied upon by Luskin's plainly is
referring to these anendnents and not the prohibition in
subsection (b).

Luskin's argues that even if the First Ad was covered by
subsection (b), it was excepted fromsection 13-305 coverage by
subsection (a)(3), which provides that, except those pronotions
involving gifts and prizes, retail pronotions that offer savings
are excepted from section 13-305.2 To be excluded under (a)(3),
the retail pronotion nmust offer savings on consunmer goods or

services. The First Ad sinply did not offer any savings on

consuner goods or services. As the Agency found: “The ‘free
airfare’ offer purported to be a gift, prize, or reward; it did
not purport to represent a savings on consumer goods or

services.”?

BThe exception under § 13-305(a)(3) was al so added during the 1985 | egislative
sessi on. See H. B. 752, 1985 Laws of Maryland ch. 650. The sentence from the
Commttee Report quoted by Luskin’s in its brief does not refer to this exception.

%A t hough Luskin's boldly proclains in its brief that the ad “offers savings

on consuner goods[,]” it does not support that proclamation with any fact or
ar gunent .
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VI. Luskin's Affirmati ve Defenses
A. Accord and Satisfaction

Under Adans v. WIlson, 264 Md. 1 (1971), “Mitual intention

and nutual assent to an accord and satisfaction nust be found to
exist in order to have an effective accord and satisfaction.”
Id. at 12.

There was substantial evidence in the record to support the
Agency’s conclusion that there was no accord and sati sfaction.
The Division’ s evidence included the proffer that “[a]t no tine
during either of [the July 30 and 31 neetings] or in subsequent
di scussions with Luskin’s counsel did the D vision nmake any
representations as to what action it would or would not take
agai nst Luskin’ s if the conpany, in fact, discontinued its
current free airfare pronotion.” This evidence was
uncont r adi ct ed.

The sworn statenments by Cary Luskin, in person and in his
affidavit, coupled with the proffer nade on behal f of Luskin's by
Thomas Wbod, Luskin’s attorney, sinply do not include any
evi dence of a neeting of the m nds between the parties. M.
Luskin said in his affidavit, “I agreed to tenporarily
voluntarily renove the advertisenent fromboth print and
television nedia” after the neeting. M. Wod professed, “At
both of those neetings it was indicated to ne that if we Luskin’'s
di d not cease running the ad that an enforcenent action would be
filed in connection with the ad. . . . W assuned, and obviously

wongfully so, that if we stopped the ad that would be the end of
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it.” These statenents cannot be construed as exhibiting either a
mut ual intention or nutual assent that no action would be taken
by the Division if Luskin's ceased its airfare advertisenent.

B. Retaliation and Sel ective Enforcenent

The Agency held that the Division did not bring its charges
agai nst Luskin’s in retaliation for bringing the declaratory
j udgnent action, nor did the Division practice selective
enf orcenment against Luskin's in taking action against Luskin's
First Ad. In this regard, it said

Wil e both Luskin's and the D vision sought
to gain control over this litigation, that,
in and of itself, does not support a finding
of retaliation. Wen Luskin's filed the
conpl aint for declaratory judgnent, the

Di vi sion determ ned that negoti ati ons had
failed wwth respect to the sunmer, 1992
advertising canpaign. Up to that point, the
Di vision had every reason to believe that
sone agreenent between the parties would be
reached.

Further, while the Division is not
required to bring sinmultaneous proceedi ngs
agai nst all of those engaged in identical
practices, the Division has enforced § 13-305
in a nunber of cases.

Luskin's asserts that it did as the Division demanded —it
stopped running its First Ad, and therefore, the D vision had no
perm ssi bl e reason for filing charges against it.

There were facts, upon which the Agency legitimately relied,
to support the conclusion that charges were filed for proper
reasons. Evidence presented to the ALJ showed that after the
July 1992 neetings, but before the declaratory suit was fil ed,

di al ogue between the parties was still ongoing. During this
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interim the D vision asked Luskin's for, but did not receive,
the WI brochure and travel certificate fromthe First Ad. This
materi al was requested at the July 31, 1992, neeting. The fact
that Luskin's filed for declaratory relief w thout having
delivered the requested itens supported the Agency’s concl usion
that Luskin's had signaled that its dialogue with the D vision
was at an end. At that point, the D vision had no assurances
that Luskin's would not renew the type of advertising schene it
used in the First Ad.

The main item of evidence presented to the ALJ that the suit
brought by the D vision was in vengeful retaliation against
Luskin’s was a statenent in M. Wod' s proffer that “[the
Division’s] adm nistrative proceeding was filed, in ny opinion,
inretaliation for us filing our [declaratory judgnent] action in
Harford County.” The worth of an opinion of an expert, or for
that matter, a |l ayperson, is no greater than the value of the
facts upon which it is based. M. Wod gave no factual basis for
his opinion other than the inplied prem se that, because the
enforcenment action was filed after the declaratory judgnent
action, it nmust have been caused by the prior action.

A causal rel ationship cannot be properly inferred nmerely
because the Division filed its enforcenent suit against Luskin's

after Luskin's filed its declaratory action.? “‘Reasoning post

25The fact that the First Ad and the Second Ad were sonewhat different from
each other is irrelevant to the discussion here. The advertising schenmes were
rel ated, inasmuch as there were overlapping issues that affected both
adverti senments.
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hoc, [ergo] propter hoc [after this, therefore because of this]

is a recognized logical fallacy, a non sequitur.’” Karl V.

Davis, 100 Md. App. 42, 52, cert. denied, 336 Ml. 224 (1994)

(quoting Charlton Bros. Transp. Co. v. Garrettson, 188 Md. 85, 94

(1947)).

To prove selective enforcenent, Luskin's was required to
show that the Division took action “‘deliberately based upon an
unjustifiable standard or arbitrary classification.”” Consuner

Protection Div. v. Consuner Publishing Co., 304 Md. 731, 751

(1985) (quoting In re Laurence T., 285 Md. 621, 628 (1979)).

Luskin’s contended before the ALJ that, at the tinme the D vision
brought charges against it, other conpanies were enpl oying the
sane type of advertising schene as Luskin's did inits First Ad,
but the Division had taken no action agai nst these other
conpani es. Even assum ng, arguendo, that the advertising schenes
were simlar to the one used in Luskin's First Ad, there was
substanti al evidence to support the Agency’s conclusion that the
Division did not practice selective enforcenent.

As the Court said in Consuner Publishing, “an enforcenent

agency ‘cannot be expected to bring sinmultaneous proceedi ngs
against all of those engaged in identical practices.’”” Consuner

Publ i shing, 304 Md. at 752 (quoting Ger-Ro-Mar, Inc. v. FTC 518

F.2d 33, 35 (2d Gr. 1975)). “It is surely rational for an
agency to target resources against one violator and rely on the
success of that action to induce voluntary conpliance or ease

subsequent enforcenent against others.” 1d. Luskin’ s did not
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show that the Division deliberately chose not to prosecute other
conpani es. Moreover, the “free offer” of airfare that Luskin’s
made in the First Ad appeared to promse a gift of greater val ue,
in both absolute ternms and in terns relative to the required
purchase, than what was offered in the majority of the other
advertisenents relied upon by Luskin’s. This factor, conbined
with Luskin’s nationw de recognition, supports the conclusion
that the Division’ s decision to take action agai nst Luskin’s was

a rational one.

VII. Validity of the Agency’'s Final O der
A. Injunctive Relief
The section of the Agency’s Final Order dealing with non-
deceptive advertising reads:

1. Luskin's shall not use advertising
that creates an overall inpression about a
particular matter that has the capacity,
tendency or effect of deceiving or m sl eading
consuners, or that fails to state any
material fact if the failure deceives or
tends to decei ve consuners.

2. If Luskin's nakes a statenent about
a particular matter in an advertisenent, it
shall state all related material facts.

3. Al statenents made in an adverti se-
ment relating to a particular matter shall be
di scl osed clearly and conspicuously. If any
statenent is given prom nence in the
advertisenment, all related materi al
statenents shall be of equal prom nence.

4. Al statenents nade in an advertise-
ment relating to a particular matter shall be
pl aced reasonably adjacent to each ot her.

5. No statenent made in an
advertisenment shall contradict or conflict
wi th any other statenent.
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6. No statenment made in an
advertisenent shall be anbi guous or nmake any
ot her statenent anbi guous.
Luskin’s argues that the Agency’ s order is too broad. It
states that “the Legislature has enpowered the [Agency] to issue
an order requiring the violator to cease and desist fromthe

violation. There is no authority for the [Agency] to issue an

order requiring that [Luskin's] not engage in other

viol ations."”? Under CPA section 13-406(a), “[t]he Attorney
General may seek an injunction to prohibit a person who has
engaged or is engaging in a violation of this title from
continuing or engaging in the violation.” The Agency “has the
power to prohibit not only continued use of past advertisenents
but also future acts that involve the sane violation or unlawfu

practice.” Luskin’s, 338 Ml. at 198; see also Consuner

Publ i shing, 304 Md. at 739-40, 772-74; Consuner Protection Div.

v. Qutdoor World Corp., 91 Md. App. 275, 290 (holding it was not

beyond the Agency’s jurisdiction to set requirenents for
conpany’s notices sent in the future to informrecipients that

t hey have won prizes), cert. denied, 327 Md. 523 (1992).

The sphere of the Agency’ s authority as espoused by Maryl and
courts is analogous to what is perm ssible regarding

corresponding issues at the federal level. See, e.qg., FTC v.

Ruberoid Co., 343 U. S. 470, 473 (1952) (citations omtted).

Bluskin's cites CPA 8 13-403(b)(1) in support of its assertion, highlighting
the following clause: “[the Agency shall] . . . issue an order requiring the
violator to cease and desist fromthe violation and to take affirmative action,
including the restitution of noney or property.”
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Therefore, we |ook to federal cases for guidance as to any
restrictions that need to be placed on the Agency’s ability to
control future adverti sing.

Under federal |aw, the renedial order must be reasonably
related to the unlawful practices found to exist. See, e.q.,

AVREP Corp. v. FTC, 768 F.2d 1171, 1179 (10" Gir. 1985) (citing

FTC v. Colgate-Palnolive Co., 380 U.S. 374, 392 (1965)). In

prohi biting Luskin’s from deceptive advertising, the Agency’s
order conceptually addressed future advertisenents by requiring
Luskin’s to state all material facts, to state facts clearly, to
pl ace facts in reasonable |ocation to each other and in equal
prom nence to each other, and to eschew conflicting or anbi guous
statenents. The Agency’ s order was reasonably related to the
violations Luskin's commtted with its First Ad, and did not
exceed the Agency’ s authority.

Luskin's al so argues that the injunctive relief regarding
non-decepti ve advertising was vague because certain words used in
this section were undefined. It maintains that the Agency’s
order was “remarkably simlar to the order held inpermssibly

overbroad in Country Tweeds, Inc. v. FTC , 326 F.2d 144 (2d Cr

1964).” W di sagree.

In Country Tweeds, the petitioners m srepresented the

quality of their cashnere by altering test results froma
conpari son of cashnmere fabrics conducted by the United States

Testing Conpany (USTC). Country Tweeds, 326 F.2d at 145. The

cashnere fabrics were produced by two manufacturers, Country
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Tweeds’s current supplier and its fornmer supplier. Country
Tweeds del eted portions of USTC s report in order to mslead its
dealers into thinking that the cashnmere it currently used for
making its coats and ot her types of clothing was the best on the
mar ket. Despite the very specific manner in which Country
Tweeds had violated the FTC Act, the FTC had ordered “petitioners

to refrain from‘msrepresenting in any manner the quality of

cashnmere or other fabric in their merchandise.’”” 1d. at 148

(enmphasis added). In contrast to the order in Country Tweeds,

the Agency’s order in the instant case gave clear instruction to
Luskin’s as to the requirenents for its adverti sing.

The Agency was not required to define each word it used in
the order. A definition is necessary only if the word has
special neaning, that is, a neaning different fromits ordinary
and common usage. The Agency used, but did not define, words or
phrases such as “equal prom nence” and “adjacent” in prohibitions
(3) and (4), respectively. According to Luskin's, these
undefined ternms nmade those prohibitions vague. Luskin’'s,
however, nerely needs to give these words their plain nmeaning.
Moreover, certain legal terns of art that were not defined in the
Agency’s order, such as “material facts,” have already been
defined by Maryland case |aw. Therefore, the Agency was not
required to spell out definitions for such terns of art. The
Agency’s order was witten wth sufficient specificity.

B. General Restitution

49



As nmentioned earlier, the Agency’s order provided for
consuners to receive airfare tickets, or their cash value. 1In

Qutdoor World, this Court held that, although we remanded the

case, “we s[aw] no |egal deficiency in those provisions of the

[ Agency’ s] order requiring [the defendant] . . . to pay the val ue
of prizes to those persons currently holding certificates of
redenption who also were msled into thinking the prize would be

given without condition.” Qutdoor Wrld, 91 Ml. App. at 293.

Therefore, the Agency’ s starting point is permssible.

Luskin's asserts that the Agency’'s order for affirmative
relief is “punitive” and “contrary to law.” It makes severa
argunents in regard to the restitution order, including: (1)
consuners are receiving nore than they woul d have under Luskin's
of fer because they receive the tickets regardl ess of their
wi | lingness to purchase the m nimum hotel stay and to abi de by
other details; (2) a greater nunber of consunmers wll nmake clains
for the tickets because a consunmer needs to state not that the
advertisenent was the only reason but nerely one of the reasons
t he consuner purchased the itemfrom Luskin’s; (3) Luskin's did
not have an opportunity to put on evidence on the issue of
restitution; (4) consunmers cannot be entitled to restitution
unl ess they tender back whatever goods they purchased at
Luskin's; and (5) Luskin’s is not provided an opportunity to
chal I enge individually each consuner claimregarding the issue of

reliance on the adverti sement.
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We reject Luskin's first argunent for two reasons: (1) it
erroneously inplies that the First Ad alerted potential custoners
to the fact that they would have to purchase m ni nrum hotel stays
fromsoneone affiliated with Luskin’s; and (2) the Agency has
discretion to fashion an appropriate renmedy. Cearly it is not
to be expected that the Agency could or should replicate the
exact details of the Luskin's offer in the relief order.

Argunment nunber two is easily answered. Reliance need not
be of the “but for” variety, i.e., if it were not for the
advertisenent, consunmers woul d not have made their purchases at

Luskin's. See Consuner Publishing, 304 Mi. at 780 (stating, in

reviewing a restitution order, that it was reasonable for the
hearing officer to infer that the inpressions conveyed by the
conpany’s advertisenents would influence a consuner’s decision to
pur chase) .

We reject argunment nunber three because Luskin’s was on
notice through the Statement of Charges that restitution was
sought by the Division. Therefore, Luskin's was given an
opportunity to put on evidence in regard to this issue.

Argunent nunber four is founded on the “tender back” rule as

set forth in Consunmer Publishing, 304 Md. at 777. I n that case,

t he Agency ordered the defendant to restore to its msled
custoners the noney it had received fromthemas a result of its
deception. Under the tender back rule, the consuner is
“generally required to disaffirmthe contract and restore what he

recei ved under the bargain, or at |least offer in good faith to
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restore it, before the defendant is required to restore what he
received.” 1d. The tender back rule does not apply in this
case. The purpose of the relief granted to Luskin' s custoners
was not to restore themto their original positions prior to
their purchases, but to allow the consuners to receive what
Luskin’s promsed in its First Ad. Because Luskin’s was not
ordered to return the noney it received fromthe consuners for
t he nerchandi se they purchased in order to qualify for the “free
airfare,” the consuners were properly permtted to keep their
mer chandi se.

We al so reject argunent nunber five. |In both Consuner

Publ i shing and Qut door Wrld, the cases were renmanded because the

orders did not provide for any nethod to assure that individual

consuners relied on the advertisenents. See Consuner Publ i shing,

304 Md. at 781; Qutdoor World, 91 Md. App. at 291. There was no

“procedure for processing individual consuner clains.” Consuner
Publ i shing, 304 Md. at 781. “The purpose of the claimprocedure
required by the Court [is] to determ ne, on an individual basis,
whi ch custoners did rely on [the deceptive] statenents and which
did not, allowng restitution only to those who did.” Qutdoor
Wrld, 91 Md. App. at 291. These cases, however, are explicit in
stating that actual proof of reliance is unnecessary. The Agency
“may include a general restitution provision in a cease and
desi st order wi thout direct proof of consuner reliance.”

Consuner Publishing, 304 Md. at 781; see al so Qutdoor Wrld, 91

Md. App. at 290-91. Oher than the requirenent that al
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consuners nust state that they relied on the fal se inpression
created by the advertisenent, it is

not . . . necessary that each purchaser
present additional evidence that he was
actually deceived and relied on the

m srepresentations in the advertisenents. To
require proof of reliance, beyond the
purchaser’s statenent, would nake recovery
difficult and conpli cat ed.

Consuner Publishing, 304 MI. at 781.

In the instant case, the Agency’s order does require
consuners to state that they relied on the advertisenent. The
order al so provides an individual clains process to eval uate each
claimfor consuner eligibility. No nore is required under

Consuner_Publ i shing and Qutdoor Worl d.

JUDGVENT REVERSED

CASE REMANDED TO THE CI RCUI T
COURT FOR HARFORD COUNTY W TH

| NSTRUCTI ONS TO REI NSTATE THE
DECI SI ON AND ORDER OF THE AGENCY,
COSTS TO BE PAI D BY APPELLEE
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