Appel | ant, Robert Cook, was convicted by a jury sitting in the
Crcuit Court for Mntgonery County (Beard, J., presiding) of
second degree nurder, involuntary manslaughter, and use of a
handgun in comm ssion of a crime of violence. He was sentenced to
thirty years inprisonment for the second degree murder conviction,
into which the manslaughter conviction was nerged, and a
consecutive fifteen-year termfor the use of a handgun conviction.
Appel  ant noted a tinely appeal and presents two questions for our
revi ew.

Did the trial court fail to adequately
di stingui sh second degree depraved heart
mur der and involuntary mansl aughter in
its instructions to the jury?

1. Ddthe trial court err in allowi ng the
State to introduce allegedly irrel evant

and prejudicial testinony fromone of the
victims co-workers?

FACTS

Appellant and Kathryn Burns, the victim had a storny
rel ati onship. They were |iving together when on My 12, 1996,
appel lant shot the victim once in the upper back, which caused
severe internal bleeding. The victim died as a result of that
singl e wound. The record discloses that on the norning of May 12,
the victim drank several beers before |eaving the apartnent she
shared with appellant to go to her job at Country Nursery in
Burtonsville. Dawn Hale, appellant's daughter, was visiting and

during the day, she and appell ant decided to cook dinner for the



victimas it was Mther's Day. At approximately 4:45 p.m, the
victimcalled the apartnment, spoke to Ms. Hale, and infornmed her
that she was running | ate and woul d be hone in about one-half hour.

The victimhad agreed to give a co-worker, M chael Pal ono, a
ride home that evening. At trial, M. Palono testified that
shortly after the victimbegan working at the nursery, she started
giving himrides to and fromwork. That practice was stopped when
it becane apparent that appellant strongly disapproved of the
arrangenment. After M. Palono and the victimleft the nursery on
the date in question, they stopped at a |liquor store where they
each purchased a six-pack of beer. They then drove to a park where
they sat in the victims car drinking the beer and talking. A
short while later, appellant pulled up in his tow truck, got out of
the truck, and retrieved a netal pipe fromthe back of the truck.
He told M. Palonmp to get out of the victimis car and when Pal onp
refused, appellant attenpted to open the car door, which was
| ocked. While appellant reached for a second set of keys to the
victims car, the victimstarted the car and began to drive away.
Appellant ran in front of the car and, as the victimdrove around
him he swung and hit the driver's side window with the pipe,
shattering the window. The victimand M. Palonpo drove away from
the park. M. Palono testified that appellant pursued themin his
tow truck. At a stop light, appellant bunped into the victinms
car, forcing it into the intersection. Eventual |y, appell ant

caught them and cut them off. M. Palonmp junped out of the



victims car and ran away from the scene. A stranger drove him
hore.

On his way hone, M. Palonb saw the victim talking to two
young nen whom he had earlier seen in the park and who had
w t nessed appellant's actions. The victim with the two young nen
in the car, then followed M. Palomb to his town house. M.
Pal ono, the victim and the two young nen went into the backyard
for approximately thirty mnutes. The victimdeparted and, about
fifteen mnutes later, appellant drove by in his tow truck and
yelled to M. Palonmo, who was still in his backyard with the two
young nen, "M ckey boy, you better look out. First I'"'mgoing to

kill your girlfriend and then I'mgoing to cone get you." On
cross-exam nation, Palono admtted that he had informed the police
that appellant said to him "Mkey boy you better watch your back.
|'"m going to be looking out for you[.]" The two young nen
testified at trial and corroborated M. Palonp's testinmony. M.
Pal ono also testified that he and the victimwere nerely friends.

At trial, Ms. Hale testified that about one hour after the
victim tel ephoned, she had not yet returned to the apartnent.
Appel | ant was upset and left the apartnent. According to Ms. Hal e,
appel l ant returned to the apartnment twenty mnutes | ater and handed
a pipe, approxinmately three-feet in length, to her, telling her to
rub her hands up and down it. M. Hale did so and rubbed the pipe
on her shirt, noticing that it had glass on it. Appel I ant was
angry and was yelling. A short while later, appellant and Ms. Hal e
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left the apartnment to look for the victim As they drove in
appellant's tow truck, they saw the victimtravelling in her car.
Appel lant pulled in front of the victims car, Ms. Hale got out of
the tow truck and into the victims car. The victimwanted to go
to the liquor store to purchase additional beer. At appellant's
direction, Ms. Hale reported to two police officers that the victim
was driving drunk. Eventually, Ms. Hale returned to appellant's
tow truck and when they drove past a house, appellant vyelled
sonet hing out the window M. Hale was unable to discern what he
said. Appellant and Ms. Hale then returned to the apartnent.
When appel l ant and Ms. Hale entered the apartnent, they found
the victimsitting on the bed in the bedroom According to M.
Hale, the victimwas "very quiet" and "|ooked upset." M. Hale
added that the victim had been drinking. Ms. Hal e described
appellant as "[v]ery, very angry." She stated that appell ant
yelled at the victimover being |late and accused her of sl eeping
with M. Palonpb. Appellant and the victimhad been drinking beer
t hroughout the day and in Ms. Hale's estinmation, both were drunk.
Ms. Hal e had appel | ant | eave the bedroom and was attenpting to
speak with the victi mwhen appellant returned and, again, yelled at
the victim Ms. Hale was able to get appellant to |eave the
bedroom She then spoke with the victim telling her that she did
not want to be in the mddle of their dispute, when appell ant
retrieved a gun from the |inen closet. Appel l ant entered the
bedroom threw the gun on the bed, and said to Ms. Hale, "Well,
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t hen shoot us." Appellant again left the bedroom

The victim picked up the gun, |ooked at it, and pulled back
the hatmmer. M. Hale asked the victimto put the gun away and the
victim placed it under the bed. When appellant returned to the
bedroom M. Hal e picked up the gun and gave it to him telling him
to put it away. Appellant took the gun and asked who had pul |l ed
t he hamrer back. The victim stated that she had done so.
Appel | ant put the hammer back down and began to | eave the bedroom
He returned and questioned the victimas to why she had pulled the
hanmrer back, asking if she wanted to kill herself. The victim
sinply shrugged, continued to snoke a cigarette and drink her beer.

Appel l ant pulled the hamrer back and began waving the gun
around. Ms. Hale testified that appellant waved the gun in front
of the victims face and yelled at her that she should go ahead and
kill herself. Appellant refused Ms. Hale's requests to lay the gun
down. According to Ms. Hale, appellant pointed the gun behind the
victim toward a pillow, and it went off. He renoved the cylinder
rod fromthe gun and handed the gun to Ms. Hale, telling her to get
rid of it. The victimlaid back on the bed and it was only then
that Ms. Hale realized that the victim had been shot. At
appellant's direction, Ms. Hale called for an anbul ance, inform ng
t he operator that the gun had gone off while appellant was cl eani ng
it.

VWiile they waited for help, appellant told Ms. Hale to tel
the police that he had taken the gun from the victim who was
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trying to conmt suicide, so that no one would get hurt, but that
it had gone off while he was disassenbling it. Wen the police
arrived, Ms. Hale told the story as instructed by appellant.
Detective Peter Picariello subsequently net with Ms. Hale on My
20, 1996, at which tine she gave a version of the events, which
pl aced greater cul pability upon appell ant.

Detective Picariello interviewed appellant on the date of the
shooting and followng his arrest. At both interviews, appellant
infornmed the detective that the shooting was an acci dent.

Cor poral Evan Thonpson testified that in February and March
1996 he had responded three tines to the apartnment shared by the
victim and appellant. The calls were for attenpted suicide and
donmestic disputes. On two occasions, when Corporal Thonpson had
told appellant that he would not be renobving the victimfromthe
apartnent, appellant had responded: "If you don't get her out of

here, 1'mgoing to kill her."

DI SCUSSI ON
l.
The trial court instructed the jury on the crine of second

degree depraved heart nurder, explaining that

[I]t is the killing of another person while
acting wwth an extrene disregard for human
life.

And in order to convict the defendant of
second degree nurder, the State mnust prove



t hat the conduct of the defendant caused the
death of the victim that the defendant's
conduct created a very high degree of risk to

the life of the victim and that t he
def endant, conscious of such risk, acted with
extrene disregard of the |ife endangering
consequences.

The court also instructed the jury on involuntary
mansl| aught er, stati ng:

In order to convict the defendant of
i nvoluntary mansl aughter, the State nust
prove: one, that the conduct of the defendant
caused the death of the victim and that the
def endant conscious of the risk, acted in a
grossly negligent manner, that is, in a manner
that created a high degree of risk to human
life.

Appellant clains that the court's instructions failed to
adequat el y di stingui sh between second degree depraved heart nurder
and i nvoluntary mansl aughter. He stresses that, in defining second
degree nurder, the trial court did not use the word "malice," but
relied upon words that were alnost identical to those it used to
define involuntary mansl aughter. Appellant argues that under these
circunstances, explaining the malice elenent of depraved heart
murder was critical. Appellant concedes that he failed to object
to the instructions given by the trial court on the grounds he
rai ses on appeal, but asks this Court to address his contentions as
plain error.

"Under Maryland Rul e 4-325(e), we possess plenary discretion

to notice plain error material to the rights of a defendant, even

if the matter was not raised in the trial court." Danna v. State,



91 Md. App. 443, 450, cert. denied, 327 M. 627 (1992). Pl ain
error is "error which vitally affects a defendant's right to a fair
and inpartial trial." State v. Daughton, 321 M. 206, 211 (1990).
An appellate court should address an unpreserved error in only
t hose i nstances which are "conpel | i ng, extraordinary, exceptional,
or fundanental to assure the defendant a fair trial." State v.
Hut chi nson, 287 M. 198, 203 (1980). In deciding whether to
exerci se our discretion, this Court may consi der the egregi ousness
of the error, the inpact on the defendant, the degree of |awerly
diligence or dereliction, and whether the case could serve as a
vehicle to illumnate the aw. Austin v. State, 90 Ml. App. 254,
268-72 (1992). Neverthel ess, "[t]he touchstone remains, as it
al ways has been, ultimate and unfettered discretion.” 1d. at 268.

This Court has comented that the distinction between second
degree depraved heart nmurder and involuntary mansl aughter of the
gross crimnal negligence variety is "a very blurred line."
Wllians v. State, 100 Mi. App. 468, 482 (1994). W expl ained that
"[t]here is little distinction between ... [the nens rea of
i nvoluntary manslaughter] and the nens rea of depraved heart
mur der . " Id. at 484. We turn to the cases from the Court of
Appeal s to divine the distinction between these crines.

I n Robinson v. State, 307 Ml. 738, 744-45 (1986), the Court of
Appeal s quoted from Debettencourt v. State, 48 Ml. App. 522, 530

(1981), when it defined depraved heart nurder:
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"It [ depraved heart' nmurder] is the form[of
nmurder] that establishes that the wilful doing
of a dangerous and reckless act wth wanton
indifference to the consequences and perils
i nvol ved, is just as blameworthy, and just as
wort hy of puni shnent, when the harnful result
ensues, as is the express intent to Kkill
itself. This highly blameworthy state of mnd

is not one of nere negligence.... It is not
merely even one of gr oss crim nal
negl i gence. . .. |t i nvol ves rather the

del i berate perpetration of a know ngly
dangerous act wth reckless and wanton
unconcern and indifference as to whether
anyone is harnmed or not."

The Court further stated:

"A depraved heart nurder is often described as

a wanton and wlful killing. The term

“depraved heart' nmeans sonmething nore than

conduct amounting to a high or unreasonable

risk to human life. The perpetrator nust [or

reasonably should] realize the risk his

behavior has created to the extent that his

conduct may be ternmed wlful. Mor eover, the

conduct must contain an el enment of viciousness

or contenptuous disregard for the value of

human |ife which conduct characterizes the

behavi or as wanton."
Robi nson, 307 MJ. at 745 (quoting Richard G lbert and Charles
Moyl an Jr., Maryland G imnal Law. Practice and Procedure 8§ 1.6-3
(1983)). It is this level of blameworthiness that fills the place
of intent to kill and, thus, malice. Robinson, 307 Md. at 744.

In State v. Al brecht, 336 M. 475, 499 (1994), the Court of

Appeal s, quoting fromMIIls v. State, 13 M. App. 196, 200 (1971),
cert. denied, 264 M. 750 (1972), set forth the elenents of
i nvol untary mansl aughter:

"I't is well settled in this State that
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where a charge of involuntary mansl aughter is
predicated on negligently doing sonme act
lawful in itself, the negligence necessary to
support a conviction nust be gross or
crimnal, viz., such as nmanifests a wanton or
reckl ess disregard of human life. A causa
connection between such gross negligence and
death nust exist to support a conviction,
although it is not essential that the ultimte
har m whi ch resulted was foreseen or intended.
On the ot her hand whet her an accused's conduct
constituted gr oss negl i gence must be
determned by the conduct itself and not by
the resultant harm Nor can crimna
liability be predicated on every carel ess act
merely because its carelessness results in
injury to another."

The Court further stated, "In determning whether a
defendant's actions constituted gross negligence, we nust ask
whet her the accused's conduct, “under the circunstances, anmounted
to a disregard of +the consequences which mght ensue and
indifference to the rights of others, and so was a wanton and
reckless disregard for human life."" Albrecht, 336 Mi. at 500
(quoting Duren v. State, 203 Mi. 584, 590 (1954)).

In the present case, there is no need for inclusion of the
word "malice" in the instruction on second degree depraved heart
murder as it is the high level of blameworthiness, i.e., the high
degree of risk to the victim and the defendant's conscious
di sregard of the |ife endangering consequences, which takes the
place of malice that nust be present in offenses requiring an
intent to kill. In addition, although both instructions expl ai ned

that the defendant's conduct had to create a high degree of risk to
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the life of the victim the instruction on depraved heart nurder
al so expl ai ned that the defendant had to be conscious of the risks
and act wth extreme disregard for the |ife endangering
consequences. In contrast, in instructing the jury on involuntary
mansl aughter, the court explained that the defendant had to act
only in a grossly negligent manner, that is, a manner creating a
high degree of risk to human life. The instructions, thus,
adequately conveyed the fine distinction between the two crines.
We also note that the trial court quoted al nost verbatimfromthe
Maryl and Crimnal Pattern Jury Instructions in instructing the jury
on the two crines. We perceive no error, plain or otherw se

commtted by the trial court in its jury instructions on second

degree depraved heart nmurder and involuntary mansl aughter.

.

At trial, Ernest Kalinowsky, the manager of the Country
Nursery where the victim was enployed, was permtted, over
appel lant's objection, to testify about the first tine he had net
appel I ant. M. Kalinowsky stated that shortly after the victim
started working at the nursery in March 1996, appellant cane to the
nursery. M. Kalinowsky was questioned about appellant's visit to
the nursery and the foll ow ng exchange occurred:

A [ MR KALI NOABKY: ] Ms. Burns had started
wor ki ng at the nursery in the greenhouses. |

saw the tow truck pull up into the parking
lot, comng in pretty quickly.
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| was hel ping a customer at the tinme, so
| didn't ... pay any attention, but wasn't
parked in such a way that it was ... | didn't
know what the person's intentions were.

| just -- 1 thought maybe he was just
par ki ng and | ooking at sonething, or then |
didn't know, maybe they were going to

repossess sonebody's vehicle, or -- | wasn't
sure.

After several mnutes, | am not sure --
it was probably 10 or 15 mnutes, | got done

with one of ny custoners and being one of the
duties is to take care of the nursery, |
approached the vehicle, and asked that
asked if | could help that individual, and it
was M. Cook.

He asked nme -- I'mnot real articulate,
but -- I -- 1 can only describe his deneanor
as being very con -- confrontational.

He said, "Are you the blankety blank
getting a ride hone fromny old lady?" 1'd
rat her not --

Q [STATE S ATTORNEY:] | want you to use
t he exact words that Rob Cook used.

A Ckay. Can | abbreviate it?

Q That is --

A  Ckay. He stated, "Are you the M-
that's giving ny old lady a ride hone?" I
wasn't sure what he neant, and | said --

Q Now, he did not say "M", though
right?

That's correct.
Did he say, "nother fucker?"

Yes, ma' am

o >» O >

Ckay. Pl ease conti nue.
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A And | wasn't, you know, | didn't know
who he was tal king about, so then | was taken

back. | said, "Excuse ne", and then he
repeated again, except he said, "God damm"
first, "I got to get ny old |lady hone", and |
didn't know who he was tal king about, and he
said, "You know who ny old lady? It's -- it's
Kat hryn. She works in the greenhouse".

| said -- | said -- | said, "Well, no".
Then he said, "Wat kind of car are you
driving?" and | said -- | said, "That's ny

Cadillac right there", and he said, "Wll, do
you know who's getting a ride from ny old
| ady?"

| believe it was "his old |ady". The
reason | can renenber it, 1is because
t hought, if | would have been that person that
was getting a ride hone, that he would either

told nme not to, or | didn't know what was
going to -- or whether perhaps bodily harm
could becone me or not, | wasn't sure.

Appel l ant contends that the trial court abused its discretion
in admtting M. Kalinowsky's testinony because it was irrel evant
to the case. Appellant clains that the informati on he sought about
whomthe victimwas driving to and fromwork was irrelevant to his
intent two nonths later at the tinme of the shooting. He alleges
that "M. Kal i nowsky's testinony really established that
[ appel l ant] was a hostile man with a bad tenper.”

Evidence is admssible if it is relevant to the issues in the
case and tends either to establish or disprove them M. Rules 5-
401 to 402; Dorsey v. State, 276 Ml. 638, 643 (1976). "Evidence is
relevant (and/or material) when it has a tendency to prove a

proposition at issue in the case." Johnson v. State, 332 M. 456,
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472 n.7 (1993). "dearly, the question of whether a given fact is
"material' and thus relevant, depends on the underlying facts of
the case. Evidence is material if it tends to establish a
proposition that has legal significance to the litigation."
Jackson v. State, 87 M. App. 475, 484 (1991). See also Lynn
McLain, Maryland Evidence, 8 401.1 at 261 (1987 & Supp.) ("A
material fact is a fact that is of |egal consequence to the
determ nation of the issues in the case.") "A ruling on the
rel evance of evidence is "a matter which is quintessentially wthin
the wide discretion of the trial judge.'" WlIlliams v. State, 99
Md. App. 711, 720 (1994), aff'd, 344 M. 358 (1996) (quoting Best
v. State, 79 Ml. App. 241, 259, cert. denied, 317 Md. 70 (1989)).
"Atrial court's determnation on relevance will not be reversed by
an appellate court absent a clear showing that it abused its
di scretion.” Wite v. State, 324 M. 626, 637 (1991).

Here, appellant's confrontation with M. Kalinowsky was
relevant to his state of mnd at the tinme of the shooting. M.
Pal ono had testified that appellant was upset with him and the
vi cti m because appel | ant believed they were carrying on an affair.
M. Kalinowsky's testinony supported that of M. Palono by
denonstrating that appell ant di sapproved of and was very upset with
the victimdriving Palono to and fromwork. W perceive no abuse
of discretion on the part of the trial court in allowing the

chal | enged testinony. W also note that M. Palonpo offered
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extensive testinony, wthout objection by appellant, regarding
appel l ant' s anger and upsetness regarding the victimdriving Pal ono
to and fromwork. Accordingly, even if we were to hold that the
trial court abused its discretion in allowing M. Kalinowsky to
testify regarding the confrontation with appellant, appellant
suffered no harm or prejudice from the inproperly admtted
evi dence. See Johnson v. State, 303 Md. 487, 528-29 (1985), cert.
denied, 474 U S. 1093 (1986) (citation omtted) ("[i]t is a
fundanental rule of appellate procedure that a reviewi ng court wll
not reverse upon rulings on evidence where the ruling did not
result in prejudice to the conplaining party"); Dorsey v. State,
276 Md. 638, 659 (1976) (appellate court will not reverse the trial

court unl ess appellant was harnmed or prejudiced by that error).

JUDGMVENTS AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.
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