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In 1990, Joseph Cooper (“Cooper”), one of the plaintiffs and
appel l ant here, purchased from Berkshire Life I|Insurance Conpany
(“Berkshire”), one of the appellees, two “vani shing premuni life
i nsurance polices insuring the lives of hinself and his wfe
Annette Cooper. He did so, he asserts, on the basis of
m srepresentations by two insurance agents, Thomas Steinhardt and
Bernard Fish, also appellees, that he only would have to pay
premuns for ten years. Cooper donated one of the policies to the
Associ ated Jewi sh Charities of Baltinore (“Associated”), and the
other to The Joseph & Annette Cooper 1990 I|nsurance Trust (the
“Trust”).

After later finding out that the policies required prem um
paynents for at |east seventeen years, Cooper, joined by his wfe,
Associ ated, and the Trust (collectively, the “Coopers”), filed a
conpl ai nt agai nst Berkshire, Steinhardt, and Fish. As anmended, the
conpl aint all eges fraud (Count One), fraudul ent conceal ment (Count
Two), negligent m srepresentation (Count Three), breach of contract
(Count Four), inposition of constructive trust (Count Five),
Declaratory and Injunctive Relief (Count Six), reformation (Count
Seven), and violation of the Mssachusetts Consunmer Protection
Statute (Count Eight). After discovery, the defendants filed
notions for summary judgnment, which ultimtely were granted by the
trial court.

In their tinely appeal, the Coopers raise the follow ng

guestions, which we have re-phrased and re-ordered:



l. Is there a question of fact whether
Berkshire’s policies - wth *“disappearing
premumillustrations” attached inside - were
so cl ear that Cooper could not reasonably have
relied on the premumillustrations in making
hi s deci sion to purchase?

1. Does the economc | oss doctrine bar the
Coopers’ tort clains?

[, Is there a question of fact whether
Berkshire’s policies - wth *“disappearing
premumillustrations” attached inside - were
so cl ear that the Coopers shoul d have known of
their clains when they received the policies?
As to issues | and I, we conclude that there are disputed issues
of fact material to sonme of the Coopers’ theories of recovery. As
to Issue I, we conclude that the econom c | oss doctrine does not
bar the Coopers’ clainms. Accordingly, we reverse the judgnent of
the trial court.
FACTS AND LEGAL PROCEEDINGS
Because this case was decided on a notion for sunmmary
judgnent, we derive the facts fromthe conplaint, the affidavits,
and the deposition transcripts that were part of the sunmmary
judgnment record, drawing all factual inferences in favor of the
Coopers, as the losing parties bel ow.
The Policies
Cooper, on the advice of his estate planni ng attorney, deci ded
to purchase a $1 nmillion second-to-die life insurance policy for

himsel f and his wfe, which he planned to donate to a trust that

woul d pay estate taxes for his heirs. A second-to-die policy is



one that does not pay the death benefit until both insureds have
di ed.

Cooper inforned Steinhardt and Fish (sonetines referred to as
the “insurance agents”), whom he had known for nany years, and
considered to be trustworthy friends, about his interest in
purchasing |ife insurance. The insurance agents told Cooper that
they were “highly skilled insurance experts” who understood conpl ex
I nsurance projects, and encouraged him“to rely on their expertise
and prior relationship of trust in choosing a policy.” Steinhardt
and Fi sh reconmended a $1 million Berkshire “di sappearing premnm unf
policy, and told Cooper he would have to pay the annual $9, 000
prem um for nine years. “Nei ther Steinhardt nor Fish showed
[ Cooper] a ‘ Supplenmental Footnote Page’ or anything else that
i ndi cat ed t he di sappear-year was not guaranteed.” To the contrary,
they specifically told him that he would “not have to pay any
prem uns beyond the illustrated di sappear-year.” The Coopers were
unsophi sticated regarding life insurance, and unfamliar with the
techni cal | anguage of the policies.

Fish and Steinhardt also showed Cooper the first page of a

conmput er-generated “disappearing premunt sales illustration,
(“I'l'lustration 1”), which denonstrated that a $1 million policy
woul d cost only $9,000 a year for nine years. It displayed columms

show ng the “Schedul ed Annual Qutl ay” for each year, as well as the

“Dividend End of Prior Yr.” The “Schedul ed Annual Qutlay” col um



showed $9, 000 for each of the first nine years, and “0" for years
ten through thirty.

Onthis illustration, at the bottomof the page, appeared the

words: “This illustration is not conplete wi thout the acconpanyi ng
Suppl enmental Footnote Page.” At the top of the page, the
illustration said: “Dvidends applied to purchase paid up
addi tions.”

Cooper found t he Berkshire “di sappearing policy” satisfactory.
I ndeed, he acknow edged that he thought it was “too good to be
true,” and decided to buy two policies, one for the Trust, with a
$1.5 mllion death benefit, and a second, with a $1 mllion death
benefit for the Associated to endow a charitable fund. After
Cooper told Steinhardt and Fish of his decision, he was inforned
that, in the interim the premuns had increased. The $1 nmillion
policy would cost $10,700 a year for ten years, and the $1.5
mllion would cost $16,000 a year for ten years. Because he was
still satisfied with the revised prices, he advised the insurance
agents to have the policies issued. Al though not the owners of the
policies, the Coopers still planned to pay all prem uns through
contributions to the Trust and to Associ at ed.

In August 1990, the $1.5 nmillion policy was delivered to
Cooper. A policy sunmary on the cover page stated that “Prem uns
Payabl e as Specified or Until Death of Survivor.” The cover page

al so notified the policyholder of his right to cancel the policy



within a ten-day “free-look” period. On the sanme page, the
pol i cyhol der is advi sed: “READ TH S POLI CY CAREFULLY.” On the next
page of the policy, the “Policy Specifications” page, under the
headi ng “YEARS PAYABLE,” appears the word “LIFE.”
Attached inside the back cover of the policy was a
di sappearing premum illustration, consisting of eight pages,
showi ng that the “Qut of Pocket Qutlay” woul d be $16, 000 a year for
ten years (“Illustration I1”). On the first page, appearing next
to the “Qut of Pocket CQutlay” columm, Illustration Il featured
colums titled “Di vidend End of Previous Year,” “Paid-Up Additions
Qutlay,” “Cost Term Rider,” and “Total Plan Premum’” These
nunbers differ for each year of the policy. Illustration Il also
cautioned at the bottom of each page show ng prem um projections:
“This illustration is not conplete wthout the acconpanying
Suppl enent al Footnote Page,” and at the top, on the right side:
“Dividends applied to purchase paid up additions.” Unlike
[llustration I, however, this Illustration included the full eight
pages.
The fifth page provided inportant disclosures:
This illustration is not a contract. It is a
proj ection of val ues based on a conbi nati on of
guar anteed val ues and contingent val ues such
as dividends. Di vidends and dividend
purchases are neither estimted or guaranteed
but are based on current conpany experience.
The current dividend scale is interest-

sensitive which neans significant changes in
interest rates may affect future dividends.



Wien asked at his deposition whether he “m[de] any effort to
| ocate the Supplenental Footnote Page,” Cooper responded, *“I

probably did, but | don't remenber it. Cooper asserts that,
wi thout altering these papers in any way, he stored themin his
office safe until the litigation began.

The $1 million policy was delivered directly to Associated
wi t hout ever being shown to Cooper, and he did not see it until the
l'itigation began. Stapled to the back cover of the $1 mllion
policy was a two-page illustration, dated June 29, 1990.

The Coopers assert that the assunptions underlying Berkshire’s
illustrations of the prem uns that the Coopers would have to pay
were inconsistent with Berkshire’s own internal forecasts and
esti mates, and were based on abnornmal |y hi gh dividends that, to the
def endants’ know edge, Berkshire could not sustain. If the
illustration had been based on Berkshire’s real investnent earnings
rate, the Coopers claim it would have shown the “di sappear year”
to be later than the ten years represented to Cooper.

In 1996, the Coopers learned for the first tine that they
woul d have to pay prem uns for many years | onger than the insurance
agents originally represented. Fish disclosed this to Cooper
during presentation of a “Life Insurance Policy Reprojection” as
part of a neeting that he scheduled to sell them additional

financi al products.



Trial Court’s Ruling

The trial court granted summary judgnment on all counts of the
anended conpl aint, stating that

[i]n addition to the briefs of all parties,
this Court has read and consi dered the opi nion
of the Honorable Deborah K. Chasanow of the
United States District Court for the D strict
of Maryland in Thelen v. Massachusetts Mitual
Life Insurance Conpany, [111 F. Supp.2d 688
(D. Md. 2000)][and two nisi prius Opi nions].

This [c]ourt agrees with both the federal

and Maryl and State nisi prius opinions stated

above and the reasoning thrice articul ated

t herei n.
Al though the trial court did not state reasons for its decision, we
have gl eaned t hose reasons by review ng Thelen and the nisi prius
decisions (which were included in the record extract). Thelen
di sm ssed a conplaint alleging msrepresentations in connection
with the sale of a vanishing premium life insurance policy on
statute of limtations grounds. See Thelen, 111 F. Supp.2d at 695.
The nisi prius decisions, also involving vanishing premum
policies, dismssed conplaints on grounds of: (1) limtations, (2)
| ack of justifiable reliance for fraud or negl i gent
m srepresentation, and (3) the econonm c |oss doctrine.

DISCUSSION
Choice Of Law

Berkshire is a corporation domciled in Massachusetts. The

Coopers live in Maryl and, and Associ ated has its principal offices



in Maryl and. Al though the Coopers alleged in their conplaint that
Massachusetts |aw “governs certain clains raised in this
Complaint,” no party argues on appeal that Massachusetts |aw
governs any of the counts. In tort actions, courts apply choice of
| aw principles of the forumstate. The Court of Appeals recently
restated the Maryl and approach to choice of |aw problens in tort:

Maryl and adheres to the lex loci delicti rule
in analyzing choice of Ilaw problens wth
respect to causes of action sounding intorts.
Lex loci delicti dictates that "when an
accident occurs in another state substantive
rights of the parties, even though they are
domciled in Maryland, are to be determ ned by
the aw of the state in which the alleged tort
took place.” . . . As a general rule, the
place of the tort is considered to be the
pl ace of injury.
* * %

The place of injury is also referred to
as the place where the last act required to
conplete the tort occurred. See RESTATEMENT
(FIRST) OF CONFLICT OF LAWS § 377 (stating
that the "place of wong is the state where
the last event necessary to neke an actor
liable for an alleged tort takes place")[.]

Philip Morris Inc. v. Angeletti, 358 MI. 689, 744-46 (2000)(case
citations omtted).

The alleged tort injury here is Cooper’s entry into a contract
of insurance that required the Coopers or Associated to pay
additional premuns in order to keep the life insurance in force.
Al t hough Berkshire is headquartered in Massachusetts, the alleged
m srepresentati ons were made to Cooper in Maryland, the policy was

delivered to the Coopers in Maryl and, and, because the Coopers |live



in Maryland, the injury occurred here. Accordingly, we wll apply
Maryland law to the tort clainms. See id. See also Force v. ITT
Hartford Life & Annuity Ins. Co., 4 F. Supp.2d 843, 850 (D. M nn.
1998) (applying Florida law when Florida residents purchased
vani shing prem um policy frominsurance conpany doi ng business in
M nnesot a) .

W will also apply Maryland law to the contract claim
Maryl and applies the substantive law of the place where the
contract was nmade, under the doctrine of Iex loci contractus. See
Commercial Union Ins. Co., v. Porter Hayden Co., 116 Mi. App. 605,
672-73, cert. denied, 348 MI. 205 (1997). A contract is made in
the place where the last act occurs necessary under the rules of
of fer and acceptance to give the contract a binding effect. See
id. at 673. Typically, the “locus contractu of an i nsurance policy
is the state in which the policy is delivered and the prem uns are
paid.” Aetna Cas. & Sur. Co. v. Souras, 78 M. App. 71, 77
(1989) (citing Sun Ins. Ofc. v. Mallick, 160 Md. 71, 81 (1931)).
See also Mut. Life Ins. Co. v. Mullan, 107 Md. 457, 463 (1908)(“as
the first premium on the policy was paid in this State, by a
citizen of this State, and the policy delivered here, . . . it is
a Maryland contract and . . . governed by Maryland | aws”).

The statute of limtations defense, asserted as to all the
counts, is governed by the law of the forum because it is

procedural. See Maltas v. Maltas, 197 F. Supp.2d 409, 423 (D. M.



2002) (“Maryl and courts apply Maryland's statute of limtations to
claims that arise under the substantive |laws of other states”);
Chase Manhattan Bank v. CVE, Inc., 206 F. Supp.2d 900, 2002 U.S.
Dist. LEXIS 10655, *10 (M D. Tenn. 2002)(“[l]imtations of actions
are generally governed by the laws of the forumstate”).

Standard Of Review

The princi pl es governi ng appel | ate revi ew of summary j udgnent

are clear:

Summary judgnent is appropriate when there is
no dispute of material fact and the noving
party is entitled to judgnent as a matter of
I aw. Qur review of the grant of sunmmary
judgnment requires us to determ ne whether a
di spute of material fact exists, and whether
the trial court was "legally correct.” Facts
necessary to the determ nation of a notion nay
be placed before the court by pleadings,
affidavit, deposition, answer s to
i nterrogatories, adm ssi ons of facts,
stipul ati ons, and concessions. W wll review
the "sanme information from the record and
[*286] decide the sane issues of |law as the
trial court.”

Thacker v. City of Hyattsville, 135 M. App. 268, 285-86 (2000)
(citations omtted). A court nust be aware of inportant
[imtations on its role in deciding summary judgnent:

“I'n resolving whether a material fact renmins
in dispute, the court mnust accord great
deference to the party opposing sunmary
judgment. Even where the underlying facts are
undi sputed, if those facts are susceptible of
nore t han one pernissible inference, the trial
court is obliged to nmake the inference in
favor of the party opposing sunmary judgment.
The court should never attenpt to resolve
i ssues of fact or of credibility of wtnesses

10



-- these matters nust be left for the jury.”
Id. at 286 (citation omtted).
Fraudulent And Negligent Misrepresentation

Because the issues raised by appellants require famliarity
with the law of fraudulent msrepresentation and negligent
m srepresentation, we start our analysis by review ng the el enents
of each.

To sustain an action for fraudul ent m srepresentation, the

plaintiff nust prove:

“(1) that the representation nade is false;

(2) that its falsity was either known to the

speaker, or the msrepresentation was nade

with such a reckless indifference to truth as

to be equivalent to actual know edge; (3) that

it was made for the purpose of defrauding the

person claimng to be injured thereby; (4)

that such person not only relied upon the

m srepresentation, but had a right to rely

upon it in the full belief of its truth, and

that he would not have done the thing from

which the injury resulted had not such

m srepresentati on been nmade; and (5) that he

actually suffered damage directly resulting

from such fraudul ent m srepresentation.”
Martens Chevrolet, Inc. v. Seney, 292 Ml. 328, 333 (1982)(quoting
Gittings v. Von Dorn, 136 Ml. 10, 15-16 (1920)).

“Negligent msrepresentation is one variety of a negligence
action.” Walpert, Smullian, & Blumenthal, P.A. v. Katz, 361 M.
645, 655 (2000). “‘[T]he action lies for negligent words, recovery
being permtted where one relies on statenents of another,

negligently vol unteering an erroneous opi nion, intending that it be

11



acted upon, and know ng that loss or injury are likely to followif

it is acted upon.” 1d. at 656 (quoting Virginia Dare Stores, Inc.

v. Schuman, 175 Md. 287, 292 (1938)). The principal elenents are:
(1) the defendant, owing a duty of care to the
plaintiff, negligently asserts a false

stat enent;

(2) the defendant intends that his statenent
will be acted upon by the plaintiff;

(3) the defendant has the know edge that the
plaintiff will probably rely on the statenent,
which, if erroneous, wll <cause loss or
I njury;

(4) the plaintiff, justifiably, takes action
in reliance on the statenent; and

(5) the plaintiff suffers damage proxi mately
caused by the defendant’s negligence.”

Martens Chevrolet, 292 Ml. at 337 (quoting Virginia Dare Stores,
175 Md. at 291-92.)

Negl i gent m srepresentation is nore difficult to discern than
fraudul ent m srepresentation, because it depends on the existence
of a duty owed by a defendant to the plaintiff. “Patently, the
duty to furnish the <correct information arises when the

relationship is of the nature that one party has the right torely

upon the other for information. The precise degree of the
rel ati onship that nust exist before recovery will be allowed is a
question that defies generalization.” Giant Food, Inc. v. Ice

King, Inc., 74 Md. App. 183, 189, cert. denied, 313 MI. 7 (1988).

“[ T] he nost “conmon exanple of the duty to speak with reasonabl e

12



care i s based on a busi ness or professional relationship, or onein
which there is a pecuniary interest.” 1Id. at 190 (citing Prosser
& Keeton on the Law of Torts 8 107, at 105 (5th ed. 1984, 1988
Supp.). See also Griesi v. Atlantic Gen. Hosp. Corp., 360 MI. 1,
11 (2000) (quoting Giant Food). An estimate as to future facts by
one know edgeable in a particular field my be the basis of a cause
of action for negligent msrepresentation. See Ward Dev. Co. v.
Ingrao, 63 Ml. App. 645, 655-56 (1985).

I.
Reasonable Reliance

Common to the torts of both fraudul ent m srepresentation and
negligent msrepresentation is the requirenent that the plaintiff
justifiably rely on the m srepresentation. See Martens Chevrolet,
292 Md. at 333-37; Maryland Civil Pattern Jury Instructions (3d ed.
2001) 11:1, 19.6. We shall address the justifiable reliance
el enent of the Coopers’ msrepresentation clains, first against
Berkshire, and then agai nst Fish and Steinhardt.

A.
Claims Against Berkshire

Wth respect to Berkshire, we shall address the alleged
m srepresentation that the prem unms were guarant eed separately from
ot her types of alleged m srepresentations.

1.
Misrepresentation That Premiums Would End
After Ten Years

Al'l three of the defendants argued bel ow, and the trial court

13



apparently agreed, that Cooper’s reliance on the agents’
representations that the premuns were guaranteed was not
justifiable because the policies clearly stated that they were not
guar anteed. The Coopers argue that there was a question of fact as
to whether the Berkshire policies, with Illustration Il attached,
were so clear that Cooper could not justifiably have believed that
his prem um obligations woul d cease after ten years.

The defendants cite Twelve Knotts Ltd. P’ship v. Fireman’s
Fund Ins. Co., 87 Md. App. 88 (1991), for the proposition that “a
pol i cyhol der 'S not justified in relying on prior
m srepresentations not incorporated in the witten insurance
contract where | anguage that is contained in the witten contract
itself bears on the sane subject matter.” In Twelve Knotts, a real
estate partnership solicited from several brokers a bid on a
property and liability i nsurance policy. It received several bids,
but found the policy offered by the defendant insurance conpany to
provi de the highest coverage at the |owest cost. Further, the
def endant broker advised the plaintiff that prem uns under the
policy woul d be guaranteed for three years. After the partnership
chose that policy, the defendant insurer issued a binder that said
not hi ng about whether the quoted rate was guaranteed. The binder
stated that the insurance was “‘subject to the ternms, conditions
and limtations of the policy(ies) in current use by the Conpany.’”

Id. at 94. The permanent policy, issued a nonth later, stated in

14



its first part:

“I'f this policy is issued for a period of

three years and premium 1is not paid 1in

advance, the premuns due for each annual

period of this policy shall be conmputed in

accordance with the Conpanies [sic]

premuns . . . in effect (a) on the |ncept|on

date of each annual period for annualized

policies, or (b) on the inception date of the

policy for non-annualized policies.”
Id. at 95 (enphasis in original). The policy also had an
Integration cause providing that it “‘enbodies all agreenents
exi sting between [the insured] and the Conpany or any of its agents
relating to the insurance.’” Id.

When t he def endant broker sent the policy to the partnership,
he did not mention in his cover letter that the policy stated that
there was no rate guarantee. The partnership’ s director read only
the cover letter and the initial page, and did not read t he policy.
After the first year, the insurer raised the rate for the coverage.
As aresult of the increase in premuns, the partnership filed suit
all eging, inter alia, breach of contract, fraud, and negligent
m srepresentation

The trial court granted judgnent in favor of both defendants

at the end of the partnership’s case. W affirned that judgnent,

and in the course of ruling on the contract count,! foll owed an

The defendants wisely do not cite Twelve Knotts for the
fol |l ow ng | anguage, which we articulated in ruling on the negligent
m srepresentation count:

(continued...)

15



extra-jurisdictional

i nsurance policies:

There is . . . a body of cases . . . to
[the] effect, that an insured has a right to
assune that the policy i ssued was based on the
application and the failure of the insured to
read the policy does not excuse the insurer.
See, in general, 12 J. Appl eman, Insurance Law
and Practice 8 7155. That is not a universal
rul e, however, or even a majority one, and it
does not appear to have been adopted in
Maryl and. Indeed, . . . [the] recent case of
Shepard v. Keystone Ins. Co., (43 F. Supp. 429
(D. M. 1990) [took a contrary approach.]
[ There,] [t]he Court concluded that:

‘It is the obligation of the
insured to read and understand the
terms of his insurance policy,
unl ess the policy is so constructed
that a reasonable man would not
attenpt to read it. . . . If the
ternms of t he policy are

(. ..continued)

The brokers said that they could produce such
a policy and actually ordered one. There was
no evidence that, when they nade that
statenent, such a policy could not or would
not be produced; nor did they ever represent
to appellant, negligently or otherw se, that
the policy actually witten had the prom sed
feature in it. The sin, as we have said, was
one of passive omi ssion -- of the insurers not
informng the brokers that the feature they
ordered was not in the policy and of the
brokers failing to give like information to
appel | ant.

body of cases requiring aninsuredtoreadits

Twelve Knotts Ltd. P’ship v. Fireman’s Fund Ins. Co., 87 M. App.
88, 101-02 (1991).
an agent for failure to notify the insured that he could not obtain
a policy the agent

Court of Appeals’

333 M.

136 (1993).

We think that this rejection of a clai magai nst

undertook to obtain, is inconsistent with the

deci sion in Popham v. State Farm Mut. Ins. Co.,

See infra, section |.A , n.6.

16



inconsistent with his desires, he
is required to notify the insurer
of the inconsistency and of his
refusal to accept the condition.’
Al t hough, to our know edge, there are no
Maryl and cases conpelling this result,
It appears to be the general rule. . . . W
believe this to be a reasonable rule, and we
t herefore adopt it.
Id. at 105 (citations omtted). We agree with the defendants in
this case that Twelve Knotts governs the Coopers’ clainms against
Berkshire based on the oral representations that the ten year
prem um schedul e was guaranteed. W expl ain.

On the first page of the $1.5 m I lion policy, under the headi ng
“Policy Summary” in bold print, the policy says: “Survivorship Life
Policy;” and then “Prem uns Payable as Specified or Until Death of
Survivor.” Wthout reading further, this page coul d suggest that
“as specified” referred to the ten-year paynent schedule shown in
Illustrationll. On the second page of the policy, however, appears
“Policy Specifications,” and there are two colums. One colum is
titled “Annual Premuns,” and under that appears the nunerical
figure “$12,962.50.” The other columm is titled “Years Payable,”
and under that, the policy says “Life.” This certainly appears to
suggest premuns for life.

The Coopers argue, and we agree, that Illustration Il could be
viewed by a reasonable person as part of the policy. The policy

delivered to Cooper specifies that “[t]he policy, the attached

application, and any other attached agreenents make up the entire

17



contract.”

Because,

Il was attached to the back cover of

r easonabl e

contract of

the “Qut of Pocket Qutlay” to be $16, 000 per year for 10 years.

i nsur ance.

in believing

Il lustration ||

t hat

as Cooper says in his affidavit,

his policy,

[llustration |II

was part

of

[Ilustration
he would be
hi s
cont ai ns a schedul e show ng

But

ot her colums on that page show the conponent parts that add up to

t he $16, 000, incl ude paynent for “paid-up additions.”

twenty years,

t hese col ums appear as fol |l ows:

For the first

18

YEAR AGE QUT OF DI VI DEND BASE PAI D- UP COST TERM TOTAL
POCKET END COF PCLI CY ADDI TI ONS RI DER PLAN
QUTLAY PREVI QUS PREM UM QUTLAY PREM UM
YEAR
1 55 16, 000 0 12,962 2,897 140 16, 000
2 56 16, 000 119 12,962 2,965 192 16, 119
3 57 16, 000 557 12,962 3, 356 239 16, 557
4 58 16, 000 1, 324 12,962 4,078 284 17, 324
5 59 16, 000 2,144 12,962 4,857 325 18, 144
6 60 16, 000 3,037 12,962 5,751 323 19, 037
7 61 16, 000 4,089 12,962 6, 769 358 20, 089
8 62 16, 000 5, 296 12,962 7,933 401 21, 296
9 63 16, 000 6, 663 12,962 9, 245 456 22,663
10 64 16, 000 8, 255 12,962 10, 774 519 24, 255
11 65 0 10, 065 12,962 -3, 545 647 10, 065
12 66 0 11, 303 12,962 -2,808 1, 148 11, 303
13 67 0 12, 660 12,962 -1, 958 1, 655 12, 660
14 68 0 14, 160 12,962 -962 2,160 14, 160
15 69 0 15, 751 12,962 132 2, 657 15, 751
16 70 0 17, 460 12,962 1, 358 3, 140 17, 460
17 71 0 18, 970 12,962 2,402 3, 606 18, 970
18 72 0 20, 835 12,962 3, 827 4,046 20, 835
19 73 0 22, 845 12,962 5,432 4,452 22, 845
20 74 0 25, 025 12, 962 7,248 4,815 25, 025
The above excerpt fromlllustration Il readily shows that in



the first ten years, the “paid-up additions,” as well as policy
di vi dends, accrue because the $16,000 prem um outlay exceeds the
“base policy premuni of $12,962. The *“paid-up additions” and
di vi dends are then applied to pay the base policy premumin al

years after the tenth year. Not only is this paynent plan evident
fromthe colums, but Illustration Il explicitly explains, at the
top of each page except page 7, “Dividends applied to purchase paid

up additions.”

O her pages of Illustration Il clarify that the dividends are
not guaranteed. On page 5, Illustration Il says:
This illustration is not a contract. It is a

proj ection of val ues based on a conbi nati on of

guar ant eed val ues and contingent values such as

dividends. Dividends and dividend purchases

are neither estimated or guaranteed but are

based on current company experience. . . . The

current dividend scale is interest-sensitive

whi ch neans significant changes in interest

rates may affect future dividends. (Enphasis

added.)
Al t hough Cooper says that he did not understand in 1990 that the
illustration was “a projection of val ues based on a conbi nati on of
guaranteed values and contingent values such as dividends,” we
concl ude that he would not be reasonable in holding that belief if
he had read Illustration Il. Twelve Knotts teaches us that, in the
context of an action agai nst Berkshire, Cooper was obligated to read
the policy. See Twelve Knotts, 87 MI. App. at 105; Thelen 111 F.
Supp.2d at 693-95 (applying statute of limtations to vanishing

prem um cl ai ms agai nst i nsurance conpany as a nmatter of | aw because
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policies were clear that premuns were not guaranteed); In Re:
Northwestern Mutual Life Ins. Co. Sales Practices Litigation, 70 F.
Supp. 2d 466, 488 (D. N.J. 1999) (i n action agai nst i nsurance conpany,
insured cannot rely on oral statenments regarding guarantee of
vani shing prem uns that contradicted the | anguage of the policy).
As the defendants here assert, “[a]n insured cannot ignore
conflicting or qualifying |language in a policy or illustration and
thereby ‘close[] his eyes to avoid di scovery of the truth’” (quoting

Northwestern Mut. Life. Ins., 70 F. Supp.2d at 492).°?2

W& concl ude above that Twelve Knotts bars the inposition of
liability upon Berkshire because the policy clearly states that the
di vi dends woul d vary, and thus the projections could not be relied
upon to restrict the premumoutlay to the first ten years. In
reaching that conclusion, we analyze the Coopers’ direct action
agai nst Berkshire, w thout benefit of a respondeat superior theory.
The Coopers also allege, however, that Fish and Steinhardt were
agents of Berkshire, as well as agents for them

Under some circunstances, insurance conpanies are liable for
the negligence of their agents. See Popham, 333 M. at 156-57
(“[S]ince [insurance agent] is a captive agent for State Farm
he coul d bind State Farmand, so, his negligence is attributed to
State Farnf). Under other circunstances, the insurance agent is
considered to be the agent of the insured. See Am. Cas. Co. v.
Ricas, 179 Md. 627, 631-32 (1941)(hol ding that the representations
of an independent insurance agent did not bind the insurance

company) . The ultimte question of whether an agency has been
created, one of intention, “is to be determ ned by the rel ations of
the parties as they exist under their agreenents, or acts.” 1Id. at
631.

Berkshire, Fish, and Steinhardt submitted a joint brief to
this court, and nmade their argunments wthout drawing any
di stinction between Berkshire, on the one hand, and Fish and
St ei nhardt, on the other. Nor did they address the question of
whet her Fi sh and Steinhardt were agents of Berkshire. Nor did the
Coopers rai se that issue on appeal. W will not delve further into

(conti nued. . .)
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The Coopers argue that because Associated only received the
first two pages of Illustration Il with its $1 nmllion policy,
Cooper was not on notice that the premuns could vary as to that
policy. W do not find this argunent persuasive. Cooper selected
the two policies together, and had no reason to assune that the $1
mllion policy selected for Associ ated had guar ant eed prem uns when
the $1.5 mllion policy for the Trust did not.

2.
The Financial Assumptions Underlying The Projected Premiums

The Twelve Knotts rational e does not bar all of the Coopers’
claims against Berkshire. The Coopers also allege in their
conplaint that Berkshire is liable for fraudulent and negligent
m srepresentati on because “the assunptions underlying Berkshire' s
illustrations were inconsistent with Berkshire’'s own internal
forecasts, estimtes, anal yses and projections[.]” W concl ude that
this allegation, and simlar ones, are sufficient to survive
Berkshire’s notion for summary judgnent.

This “inaccurate illustration” claimstands i ndependently from
the “guaranteed illustration” claim Even though we have rejected

t he Coopers’ clai magainst Berkshire based upon the representation

2(...continued)
the law as it relates to agency rel ationshi ps between insurance
agents or brokers and insurance conpanies. W only wsh to make
clear that our ruling here addresses only Berkshire's direct
liability based on its relationship with the Coopers, not any
potential liability under a respondeat superior theory based on
Berkshire’s relationship with Fish and Steinhardt.
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that the ten year prem um paynent was guaranteed, the jury stil
could hold Berkshire liable if it found that the illustration
materially understated the risk that the Coopers’ preni unms woul d not
“di sappear” inten years, as theillustration depicted, and that the
Coopers were induced to purchase the policy by the inaccurate
information presented in the illustration.
The Coopers’ anmended conplaint item zes many specific non-
di scl osures that they contend i nduced themto purchase the policies
based on the msleading illustration of aten year “di sappear date.”
According to Berkshire's standard |anguage on page five of
Illustrationll, theillustration presented to the Coopers refl ected
its “current conpany experience.” The Coopers assert that the
illustration was an acti onabl e m srepresentati on because it did not
accurately reflect the financial information regarding Berkshire's
“current conpany experience” at the time the illustration was
prepared for and presented to them For exanple, they allege,
Def endants failed to disclose to the Coopers .
[that] the dividend scales wused to
illustrate the performance of Berkshire's
policies included interest rate assunptions
that were not supported by Berkshire’s current
investment results, lacked any reasonable basis
in fact, and would decrease in future policy
years . . . . Wthout disclosure of the
foregoing material facts and infornmation, the
“di sappearing prem unt sales schene was
inherently false, msleading and deceptive.
(Enmphasi s added.)

In support of this “inaccurate illustration” claim and in

opposition to summary judgnent, the Coopers submtted an affidavit

22



fromPhilip J. Bieluch, an “expert in the field of life insurance
and actuarial science.” Bieluch opined that the ten year prem um
illustration was naterially msleading at the time it was used to
sell the policy to the Coopers because, contrary to Berkshire’s
claim on page five of Illustration Il, the illustration did not
accurately reflect “current conpany experience.”

[Bieluch] would testify that when Defendants
sold the policies to the Coopers in 1990,
Berkshire should have known that the “disappear
date” portrayed in its sales illustrations was
false and that the actual "“disappear date”
would be later. . . . [Blased . . . on the
information in . . . the Conplaint[,] .o
Berkshire’s Net Investnent Yield during the
five years before the Coopers purchased their
policies (i.e., 1985-89) had been |less than
Berkshire’s Dividend Rate, and steadily
decl i ni ng. Thus, it was not realistically
possible for Berkshire to continue paying
di vidends as represented in the illustrations
while increasing their book of business. In
short, Berkshire knew or should have known in
1990 that the Coopers would have to pay nore
prem uns than illustrated.

G ven these allegations and this evidence, we nust assune for
pur poses of summary judgnent that (1) the Coopers nade their
decision to purchase the policy on the basis of the illustration
showing only ten years of prem um paynents; (2) the ten year
premum period in the illustration was not based on accurate
i nformati on about the conpany’s “current” experience; (3) if the
conpany had used its “current” experience at the tine the policy was
pi tched to t he Coopers, the premumperiodintheillustration would

have been | onger than ten years; and (4) the Coopers would not have
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purchased the policy if they understood that the prospect of a ten
year “di sappear date” was not based on current Berkshire experience
or other reasonable factual basis.

In these circunstances, we conclude that a reasonable jury
could findthat theillustration constituted a materially m sl eadi ng
and i naccurate representati on regardi ng the prospect of a ten year
“di sappear date” for the Coopers, and that the Coopers reasonably
relied on that msleading illustration in deciding to purchase the
Berkshire policy. W explain.

As the growi ng body of case law involving clains arising from
“vani shing premunt life insurance policies reveals, many courts
have addressed sim | ar al |l egati ons of m srepresented prem umperi ods
in illustrations used to sell “vanishing premuni insurance
policies. Although each case varies in its particulars, there are
common thenes, including sone apparent in this case. As the New
York Court of Appeal s observed in 1999, these cases “are not uni que.
They i nvol ve al | egati ons and practices of a national scope that have
generated industry-wide litigation.” Gaidon v. Guardian Life Ins.
Co. of Am., 725 N. E. 2d 598, 602, 605-08 (N. Y. 1999)(rejecting fraud
claim but allow ng clai mpursuant to New York’ s consuner protection

statute).?

3The Gaidon Court noted that “25 States have adopted neasures
: expressly ainmed at conbating alleged deception caused by
“vani shing premum illustrations[.]” Gaidon v. Guardian Life Ins.
Co. of Am., 725 N. E. 2d 598, 606 n.10 (N. Y. 1999) (citing statutes).
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One comon elenent is that the disappearing prem um
illustrations were presented as having been “custom made” for the
i nsured. See, e.g., id. at 600 (“as part of the conpany’s standard
mar ket i ng presentation, the agent prepared a personalized ‘ vani shi ng
premum illustration for each plaintiff”). Another comobn aspect
in virtually all of these cases is that the illustrations show a
“di sappear date” that cannot reasonably be justified by the
financial circunmstances that existed at the tine it was presented.
See, e.g., 1id. (“the illustrations were premsed on dividend
projections that [the insurer] knew or should have known were
unt enabl e”) .

Courts have recognized the viability of clains based on
anal ogous illustrations showing a “disappear date” that cannot
reasonably be supported by the financial information that was
avai lable at the tinme the policy was sold. The rationale is that
the illustration msrepresents a present, and not a future, fact,
in that it purports to show that current financial information
provi des a reasonable factual basis for the projected "disappear
date” in the illustration, and that the insurer and agent believe
that the premiuns are likely to “vanish” as stated in the
illustration. See, e.g., Greenberg v. Life Ins. Co. of Va., 177
F.3d 507, 515 (6th Cir. 1999)(allegation that illustration for
vani shing prem um incorporated a presuned interest rate that was

substantially higher than guaranteed rate and had not been
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attainable in recent years stated claim for fraud); Grove v.
Principal Mut. Life Ins. Co., 14 F. Supp.2d 1101, 1104, 1111 (S.D.
lowa 1998) (vi abl e cause of action stated by claim that insurance
conpany fraudulently concealed the presently known fact that the
assunpti ons upon whi ch the vani shing prem um proj ecti ons were based
could not be supported by current experience); Myers v. Guardian
Life Ins. Co. of Am., 5 F. Supp.2d 423, 426, 430-31 (N.D. M ss.
1998) (conpl ai nt sust ai ned when plaintiff all egedinsurer mani pul at ed
vani shing premumpolicy illustrations to artificially enhance the
policy performance through unsupportabl e assunpti ons and actuari al
devi ces) ; Hignite v. Am. Gen. Life & Accident Ins. Co., 142 F.
Supp. 2d 785, 791-92 (N.D. M ss. 2001)(allegations that illustrations
for vani shing prem um depended on abnormally high interest rates
that did not represent the conpany’s experience held to be
representation of current fact); Von Hoffman v. Prudential Ins. Co.
of Am., 202 F. Supp.2d 252, 259-60 (S.D.N. Y. 2002)(al |l egations that
i nsurance conpany and insurance agents failed to disclose that
vani shing premumillustrations were based on an out-of -date net hod
for crediting dividends “that likely predicted nore optimstic
results” stated action for fraud).

In this case, we conclude that a reasonable juror could find,
based on the expert opinion proffered by the Coopers, that at the
time they used the ten year premiumillustration to make the sale

to the Coopers, Berkshire knew that, given the conpany’s “current
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experience,” it was highly unlikely that the Coopers would
have to nake prem um paynents for only ten years. |In that regard,
the illustration could have been both a material m srepresentation
of existing fact (i.e., that the ten year premum period in the
illustration was prem sed upon “current conpany experience”), and
a mterially msleading prediction (i.e., that there was a
reasonabl e prospect that the Coopers woul d have to pay prem uns for
only the ten year period in the illustration).

We do not view the fact that Cooper failed to read page five
of Illustration Il, stating that the illustration was based on
“current conpany experience,” before he accepted the policy as
precluding a finding of actual or justifiable reliance. e
acknow edge that if Cooper did not read this suppl enent, then he did

not meke hi s decision to purchase the policy based upon an explicit

understanding that the illustration reflected “current conpany
experience.” But that does not change the result. 1In believingthe
ten year illustration to be guaranteed, Cooper could alsoinplicitly

believe that Berkshire offered the policy because the ten year
proj ecti on had sonme reasonabl e basis in fact. |f the jury concl udes
t hat Cooper reasonably understood the estinmate or projection to be
based on factual data available to Berkshire, and the nunbers used
in the projection do not accurately reflect Berkshire’ s financial
data, then Cooper’s reliance on the estinate or projection may

constitute reliance on the financial m srepresentations.
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For exanple, in Von Hoffman, the insurer and broker used the
insurer’s favorable twenty year performance history to induce the
insured to purchase a vanishing prem um policy. At the tine,
however, they knew that Prudential had changed its nethodol ogy for
crediting dividends, and therefore, that the performance i nformati on
they had given to the insureds was nisleading because the new
nmet hodol ogy woul d generate far | ess favorable results in the future.
In presenting anillustration showi ng an early “di sappear date,” the
broker also “consistently omtted certain pages from the
illustrations.” See Von Hoffman, 202 F. Supp.2d at 261. The court
concluded that “[a]lthough the [insureds] cannot reasonably argue
that they were defrauded into believing the prem uns were sure to
vanish in seven years or that the rates would not change, a
reasonabl e jury coul d conclude that [the broker] commtted fraud by
omtting material information in an effort to induce the
purchase[.]” 1Id. See also Eisenberg v. Gagnon, 766 F.2d 770, 779
(3d Cr.), cert. denied sub nom., Wasserstrom v. Eisenberg, 474 U. S.
946, 106 S. Ct. 342 (1985) (reading part of inaccurate projection
was sufficient to support a finding of reliance); Brug v. Enstar
Group, Inc., 755 F. Supp. 1247, 1252 (D. Del. 1991) (projection may
constitute actionable m srepresentationif it has no valid basis in
fact); In re Turkcell Iletism Hizmetler, A.S. Sec. Litig., 202 F.
Supp.2d 8, 11-12 (S.D.N. Y. 2001)(projection based on data that was

i naccurate at time projection was nade can be actionable
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m srepresentation) ; Alexander v. Evans, Fed. Sec. L. Rep. (CCHT
97,795, 1993 U.S. Dist. LEXIS 14560, *23 (S.D.N. Y. 1993) (fi nanci al

proj ections not genuinely believed by seller are basis for fraud).

The prospective policy holder cannot be required to evaluate the
facts underlying the conpany’s estimte of a ten year pren um
paynent period; nor can the insurer profit fromits failure to
present that information.

Al though there are no “vanishing prem uni cases reported by
Maryl and appellate courts, the legal principles supporting our
conclusion are found in well-established Maryland |aw governing
fraud and negligent msrepresentation clains. Maryl and courts
recogni ze that “[e]ven in the absence of a duty of disclosure, one
who suppresses or conceals facts which materially qualify
representations made to another may be guilty of fraud.” Finch v.
Hughes Aircraft Co., 57 Md. App. 190, 239, cert. denied, 300 Md. 88
(1984) (adopting circuit court’s opinion).

The sane principle applies in an action for negligent
m srepresentation. In a seller to buyer situation, |ike Martens
Chevrolet and the present one, “‘[l]iability . . . arises only where
there is a duty, if one speaks at all to give the correct
information.’” Walpert, Smullian, & Blumenthal, 361 M. at 667
(quoting Int’l1 Prods. Co. v. Erie R.R. Co., 155 N E 662, 664
(N.Y.), cert. denied, 275 U S. 527, 48 S. C. 20 (1927)). The

guestion of whether that duty exists
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“invol ves many consi derations. There nust be
know edge, or its equivalent, that the
information is desired for a serious purpose;
that he to whomit is givenintends to rely and
act upon it; that, if false or erroneous, he
will because of it be injured in person or
property. Finally, the relationship of the
parties, arising out of contract or otherw se,
must be such that in norals and good consci ence
the one has the right to rely upon the other
for information, and the other giving the
informati on owes a duty to give it with care.
An inquiry nmade of a stranger is one thing; of
a person wi th whomthe inquirer has entered, or
is about to enter, into a contract concerning
t he goods which are, or are to be, its subject,
I s anot her.”

Id. (quoting Int’l Prods. Co., 155 N E 664). In determ ning
whet her the duty exists to support negligent m srepresentation, a
significant factor i s whether the prom ses were an i nducenent to t he
plaintiff and provi ded the def endant with a busi ness advant age when
the plaintiff acted in conformance with them See id. at 672
Village of Cross Keys, Inc. v. United States Gypsum Co., 315 M.
741, 758 (1989); Jacques, 307 M. at 537-38. There is a “close
interrel ationship of the concepts of duty and reliance[.]” Village
of Cross Keys, 315 M. at 757.

Applying the principles of these cases, we conclude that the
purchase of a life insurance policy is a transaction in which the
i nsurance conpany has a duty to be accurate in the information that
it provides to the purchaser of the policy. Purchasing a life
i nsurance policy is a significant investnent, usually paid for over

many years. Purchasers of life insurance rely on their policies for
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serious purposes —to give themsecurity, support their famly after
t he death of the insured, pay estate taxes, achieve savings through
t he augnenting of guaranteed cash val ues, provide security to the
fi nanci ng of maj or busi ness transactions, and others. Further, life
i nsurance, including the financing of its purchase, is a conplex
field, which even a busi nessperson, astute in another field, mght
not fully understand. See wWillis Corroon, 2002 Mi. LEXI S 499, *28.
This is especially so when the price of the policy - the prem uns
required - wll depend upon the future earnings of the insurance
conpany, and the dividends it pays. An insurance conpany that
distributes information to agents or brokers, with the expectation
that it wwll be used insellinglife insurance policies, nust expect
t hat the purchasers of those policies will rely on that information.

Al t hough many of the negligent m srepresentation cases involve
personal contact between the plaintiff and the defendant, see, e.g.,
Griesi, 360 Md. at 17 (pre-enploynent negotiations); Weisman v.
Connors, 312 M. 428, 448 (1988)(pre-enploynent negotiations);
Martens Chevrolet, 292 M. at 331-32 (negotiations to purchase
aut onobi | e deal ershi p); Brack, 230 Ml. at 551-52 (advice fromstock
broker), personal contact is not always required. See Glanzer v.
Shepard, 135 N.E. 275 (N. Y. 1922). |In Glanzer, a public wei gher of
beans, who was engaged and paid only by the seller, was held liable
to the buyer of the beans for negligence in the weighing. In

Jacques and Wwalpert, Smullian, & Blumenthal, the Court of Appeals
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guoted Glanzer wth approval: “The buyer, although having no
contract with the weigher, was the known and intended beneficiary
of the contract between the seller and the weigher, and therefore
a beneficiary of the duty owed by the weigher.” I1d. at 276; see
Walpert, Smullian, & Blumenthal, 361 Ml. at 658-59; Jacques, 307 M.
at 535-36.

The Court of Appeal s suggested limtations onliability w thout
personal contact when, in Jacques and Wwalpart, Smullian, &
Blumenthal, it relied on Ultramares Corp. v. Touche, Niven, & Co.
174 N.E. 441 (N. Y. 1931). Utramares, a public accounting firm was
sued when it furnished to its client nultiple copies of a
negl i gently prepared bal ance sheet, expecting that the client would
pass the bal ance sheet along to other businesses. *“The accountant
was aware, in other words, that the certified bal ance sheet would
likely be used by the client to secure financing.” Walpert,
Smullian, & Blumenthal, 361 Md. at 659. |n Ultramares, however, the
New York Court of Appeals held that the accounting firm was not
liable for negligent msrepresentation because there was no
contractual relation between it and the other businesses. See id.

As the Court of Appeals recently reiterated in walpert,
Smullian, & Blumenthal, quoting its earlier opinion in Jacques, the
teachi ngs of Glanzer and Ultramares can be reconcil ed.

“We discern fromour review of the devel opnent

of the law of tort duty that an inverse
correlation exists between the nature of the
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ri sk on one hand, and the relationship of the
parties on the other. As the magnitude of the
ri sk increases, the requirenent of privity is
rel axed — thus justifying the inposition of a
duty in favor of a large class of persons
where the risk is of death or personal injury.
. Therefore, if the risk created by
negli gent conduct is no greater than one of
econom c |l oss, generally no tort duty wll be
found absent a showing of privity or its
equi val ent.”

Walpert, Smullian, & Blumenthal, 361 M. at 659-60 (quoting

Jacques, 307 Ml. at 537).

Her e, Cooper had direct personal dealings with the insurance
agents and submtted an application for insurance providing
personal information about hinmself and his wife to Berkshire.
[llustration | and Illustration Il allegedly were prepared by
Berkshire with the intention that they would be used by insurance
agents to sell its Ilife insurance policies. Thus, unlike
Ultramares, Berkshire knew that the Coopers had received
Il'lustrations | and Il, and were relying on them

Even if the illustration presented “only” an estimte of
future prem umpaynents, that would not put it beyond the reach of
Maryland tort |aw. Al though, as a general rule, predictive
statenents of future events are not actionable as fraud or
negl i gent m srepresentation, we have

recogni ze[d] the difference between a prom se
of future events and an estimate by one
knowl edgeable in a particular field. 1In the
latter situation, redress may be had for

representations as to future facts and not
merely as to past or existing facts. As
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stated by the coomentators Fl em ng and G ay,

“"[i]t is not surprising . . . that courts
have been increasingly willing to hold
predictive statements material where the
circumstances indicate to the addressee that
the speaker has a factual basis for his
predictions so that the existence of facts is
implied by the representations.”

Ward Dev. Co., 63 M. App. at 656 (1985)(citations omtted and
enphasi s added).

In ward Dev. Co., we held that the question of whether the
plaintiff home buyers could recover on a negl i gent
m srepresentation clai magai nst a devel oper and sal es agent based
on their inaccurate estimate of sewer and water charges was a
matter for the jury.

[ T] he honmeowners relied on Ward and its agents
as know edgeable in the field of real estate.

Ward, as the devel oper of the subdivision, and
Behrens, as the real estate selling agent,

held themselves out as knowledgeable in
matters such as the charge for a sewer and
water connection. The homeowners were
entitled to rely on that estimate to a
reasonable extent. But the charge stated in
the contract was so far removed from the
actual charge it cannot properly be termed a
reasonable estimate and can only be explained
as a misrepresentation. Therefore, we hold
that the estimate of the sewer and water

connection charge was actionable wunder a
theory of negligent m srepresentation. . . .

[We find that the testinony and evidence
presented, viewed in the |light nost favorable
to the honeowners, generated a question of

fact as to whether a case of negligent

m srepresentati on was nade out agai nst Ward.

Id. at 656-57.
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Simlarly, in Miller v. Fairchild Indus., Inc., 97 M. App.
324, 342-43, cert. denied, 333 M. 172 (1993), we recogni zed that
a conpany’s predictions regarding its future business operations
may be actionable as fraud or negligent msrepresentation if, at
the time they were made, the conpany knew that it would not or
could not performas predicted. In that case, we rejected a claim

arising froma conpany’s statenents to enpl oyees that there would

be enough work to keep its Hagerstown plant operating “well into
the future.” In doing so, however, we recognized that “[t]he
comments woul d be actionable . . . if, at the tine they were nade,

the speakers knew that the plant would be closed or that there
woul d not be enough work to keep it afloat.” I1d. at 343.

The principles in these Maryland cases instruct us that, in
this case, Cooper was entitled to assune that the projections nade
by Berkshire were not pulled out of thin air, but rather had sone
basis in fact that nade themrealistic. W are persuaded that the
Coopers can pursue their claimagainst Berkshire on this theory.

B.
Claims Against Fish And Steinhardt

Qur delineation of which theories advanced by the Coopers
woul d be successful against Berkshire centers around the Twelve
Knotts hol ding that an insured cannot rely on representati ons nmade
by an insurance agent in a suit against the insurance conpany when

the policy contains clearly inconsistent ternms. Johnson & Higgins
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of Pa., Inc. v. Hale Shipping Corp., 121 M. App. 426, cert.
denied, 351 Md. 162 (1998); Cigna Prop. & Cas. Cos. v. Zeitler, 126
Md. App. 444 (1999); and Int’1 Bhd. of Teamsters v. Willis Corroon
Corp. of md.,  Md. | No. 113, Sept. Term 2001 (filed July
18, 2002), all decided after Twelve Knotts, make it clear that the
Twelve Knotts rul e does not always apply to clainms in suits agai nst
i nsurance agents.

| n Johnson & Higgins, Hal e Shi pping sued its insurance broker,
alleging that it “failed to protect Hale Shipping s interests when
it neglected to seek the deletion of a ‘refrigeration clause’ from
a marine insurance policy that covered Hale's transportation of
refrigerated cargo on one of its barges.” Johnson & Higgins, 121
Ml. App. at 430. Wen refrigerated cargo transported by Hal e was
damaged, the insurance carrier deni ed coverage because Hal e had not
obtained a survey by a disinterested and qualified surveyor
certifying that the space, apparatus, and neans used for
refrigerated cargo was “in all respects fit.” See id. at 433.
Copi es of the insurance policies, including this requirenent, were
sent to Hal e Shi ppi ng, but Hal e’ s operati ons manager did not notice
t he provision when skimmng the policy.

Hal e Shi ppi ng sued Johnson & Higgins, claimng that it had
advi sed the broker that it could not have a refrigeration clause in
its policy because it had no control over the crews of the ships

that it chartered. Johnson & Hggins relied on Twelve Knotts in
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defense of this claim W found Twelve Knotts di stingui shabl e,
however, because

Hal e Shi pping placed a nmuch greater degree of
justifiable reliance upon Johnson & Higgins
than that placed upon Commerci al Lines by the
limted partnership in Twelve Knotts. . .
Hal e Shi ppi ng conducted an active search for a
reput abl e and know edgeabl e mariti nme i nsurance
broker on whose expertise it could rely to
protect its interests as the corporation was
entering a new field. Johnson & Higgins held
itself out to possess such know edge and
experti se. [The Dbroker’s representative]
testified that she knew t hat Hal e Shi ppi hg was
relying on her expertise when naking its
i nsurance decisions. . . . [She] testified
t hat she had expl ai ned to the underwiter that
Hal e Shi pping had no control over the crew of
the chartered ship and that the survey
requi renent therefore was unreasonabl e. In
addi tion, [a Hal e Shi pping representative] had
frequent contacts Wi th [the br oker’ s
representative] to discuss Hale Shipping s
insurance needs. In contrast, in Twelve
Knotts, the Ilimted partnership solicited
proposal s and chose the insurance policy by
nerely accepting the | owest bid.

These distinguishing factors take the
present case outside the rule adopted by this
Court in Twelve Knotts. As aresult, the trial
court correctly concluded that Hale Shipping
had not been contributorily negligent as a
matter of |law and that the breach of contract
cl ai mwas not barred.

Id. at 441.

In Cigna Prop. & Cas., the plaintiff’s yacht was danaged in a
hurri cane that stornmed through the Cari bbean i sl and of St. Maarten.
Bel i eving his yacht was covered by a marine i nsurance policy issued

by C gna Property and Casual ty Conpanies (“Cigna”), and procured by
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Jack Martin & Associ ates, Inc. (“JMA"), an insurance agency | ocated
in Maryland, Zeitler presented a claimfor his danages. Wen G gna
denied his claim because the insurance policy did not provide
coverage in Cari bbean waters after July 1, 1995, when the hurricane
season commenced, Zeitler sued G gna and JMA. In his claimagainst
JMA, Zeitler alleged that he “‘relied upon the expertise, and
advice of [JMA] to provide himw th proper and adequate insurance
coverage for his boat and to nmake sure the boat was insured for
damage and/or destruction caused by natural disasters such as a
hurricane, without limtation, as he had requested in his Renewal
Application[.]’” Cigna Prop. & Cas., 126 Md. App. at 453. Zeitler
claimed that JMA was negligent in “‘failing to procure the
i nsurance coverage [Zeitler] requested’” and “‘not notifying
[Zeitler] of any change in his renewal policy that reduced the
benefits that had been available to [Zeitler] during the previous
policy period.’” Id.

At trial, Zeitler testified that he did not read the i nsurance
policy when he received it because “‘1 sen[t] off ny application,
| was happy with what | asked to be insured for. And as |long as
nobody told ne no, you cannot be insured for this, I was assum ng
that | was insured for what | applied for.’” Id. at 456.
Appeal ing froma judgnment entered after a jury verdict in favor of
Zeitler, JMA, relying on Twelve Knotts, argued that it was entitled

to judgnment in its favor because Zeitler was contributorily
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negligent as a matter of lawin not reading the policy, and because
he accepted the terns of the nodified contract.

W rejected this argunment, finding that Zeitler’s position
was nore |ike that of Hale Shipping in Johnson & Higgins than the
I nsureds in Twelve Knotts

That Dr. Zeitler was a chief executive officer
of a corporation, and had procured insurance
for his boat in the past, does not undermn ne
our conclusion. . . . By all indications, the
policy appeared to be a “renewal.” . . .
| ndeed, considering JMA's repeated references
to renewal s, there would have been no reason
for Dr. Zeitler to suspect the policy actually
procured was anything other than a renewal.
Even a “sophisticated’ person with previous
experience in purchasing insurance coul d have
concluded that, absent notification to the
contrary, the insurance requested on the
application was the insurance that was
obtained. Like the insured in Johnson &
Higgins, [Zeitler] expected his broker to
notify himif the new coverage was sonehow
different than the old. . . . Like Johnson &
Higgins, we conclude that appellee “placed a
much greater degree of justifiable reliance
upon [JMA] than that placed upon Commerci al
Lines by the limted partnership in Twelve
Knotts.”

Id. at 489-90 (citation omtted).

Very recently, the Court of Appeals decided Int’l1 Bhd. of
Teamsters v. Willis Corroon Corp. of M., No. 113, Sept. Term 2001
(filed July 18, 2002), 2002 M. LEXIS 499, in which the
I nternati onal Brotherhood of Teansters (“the Teansters”) sued its
i nsurance agent for failing to provide the insurance it requested.

The Teansters sought a policy that would bond it against |oss by
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reason of fraud or di shonesty on the part of its officers and that
woul d conply with a federal |abor statute that required $500, 000
per person coverage. The policy that was actually issued limted
the insurer’s liability to $500, 000 per |oss, rather than $500, 000
per person. During the policy period, tw officials, acting in
concert, misappropriated $906, 000 of the Teansters’ funds, causing
addi tional damages of $2 mllion.* The Teansters first sued the
i nsurance conpany, but faced with policy | anguage clearly limting
the conpany’s liability to $500, 000 for each loss, it released the
i nsurance conpany, reserving any claimit had agai nst the i nsurance
br oker .

The Teansters next sued its broker, WIlis Corroon, alleging
that it “held itself out to [the Teansters] as possessing speci al
expertise, know edge, and skill,” and that the Teansters had relied
on WIlis Corroon to procure a policy that would conply wth
federal bonding requirenents. WIllis Corroon relied on Twelve
Knotts, and the circuit court credited that defense, finding the
Teansters contributorily negligent as a nmatter of law. On appeal,
the Court of Appeals reversed, distinguishing Twelve Knotts o0OnN
grounds that “there was no indication in Twelve Knotts that the
insured relied on any particul ar expertise of the broker to produce

a policy with certain specific ternms.” I1d., 2002 Ml. LEXIS 499,

“The extra damages were the costs of conducting a new el ection
necessitated by the officers’ renoval.
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*14. 1t further distinguished Twelve Knotts, on the ground that
the policy defect in that case was “readily apparent,” and di d not
require the insured to read the entire policy or to “fathomconpl ex
or technical provisions.” 1d., 2002 Md. LEXI S 499, *15.

After review ng Johnson & Higgins and ot her cases, the Court,
relying on several treatises, pronounced a general rule in actions
agai nst an i nsurance broker or agent, regarding a policy holder’s
duty to read the policy.

It is generally accepted . . . that, when
an insurance broker is enployed to obtain a
policy that covers certain risks and the
broker fails (1) to obtain a policy that
covers those risks and (2) to inform the
enpl oyer that the policy does not cover the
ri sks sought to be covered, an action may lie
agai nst the broker, either in contract or in
tort. . . . The alleged duty to read the
policy . . . lies at the heart of the
contri butory negligence defense asserted to a
cl ai mof negligence on the part of the broker.

A fair reading of the cases and the nore
recent commentary as to negligence actions
suggests that the duty is not necessarily to
read the policy but sinply to act reasonably
under the circunstances. In some settings,
acting reasonably nay well require the insured
to check parts of the policy or acconpanyi ng
docunents; in many settings, it will not. The
duty to check the policy is essentially the
flip side of the extent to which the insured
reasonably may rely on the agent, broker, or
insurer’s having produced the ternms and
coverages for which the insured bargained or
appl i ed.

Id., 2002 Md. LEXI S 499, *22-26. Significantly, the Court reversed
the summary judgnent granted by the trial court because the issue

of whet her the i nsured acted reasonably under the circunstances was
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for the trier of fact to deterni ne.

Because the issue in a negligence action is
t he reasonabl eness of the insured’ s conduct,
it normally wll be fact-specific and
therefore, where there is any genui ne dispute
of relevant fact, for the trier of fact to

det erm ne. Rel evant consi derations would
I ncl ude whether the policy was a new one or a
renewal, how nuch reliance was justifiably

pl aced in the agent or broker by the insured,
the nature of any past dealings between the
insured and the broker, agent, or insurer,
what information the insured was given about
the policy, how difficult it would have been
for the insured to | earn of and appreci ate any
di screpancy, and whether any conduct on the
part of the broker, agent, or insurer
reasonably served to preclude an i nvestigation
by the insured.
Id., 2002 Md. LEXIS 499, *27-28.

Johnson & Higgins, Cigna Prop. & Cas., and Willis Corroon,
rather than Twelve Knotts, control our determ nation of whether
Cooper coul d have reasonably relied on the representations of Fish
and Steinhardt. The Coopers alleged that these agents “cultivated
a relationship of trust and confidence in the Coopers through their
sel f-proclained expertise,” and “held thenselves out as highly-
skilled insurance experts, possessing the special know edge and
expertise needed to interpret and understand the conplex and
sophi sticated funding methods and mechanics of the disappearing
prem umpolicies.” The Coopers also alleged that these agents were
social friends prior to their business relationship. Cooper stated
in his affidavit that he chose Fish and Steinhardt because he

wanted them as friends, to benefit fromthe conm ssi ons that woul d
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be generated from his purchase of the two policies.

These avernents, if proven, are sufficient to support a
finding that Cooper reasonably expected the insurance agents to
notify himif the delivered policy was sonehow different fromthe
di scussed policy. The question of whether Cooper did reasonably
rely on Fish or Steinhardt under these circunstances is, |ike the
guestion of contributory negligence,® a question of fact that
defeats summary judgment. See 1id., 2002 M. LEXIS 499, *27-28
(reasonabl eness of insured’ s conduct in failing to read policy is
fact question). See also Benjamin v. Erk, 138 Ml. App. 459, 482,
cert. denied, 364 M. 461 (2001)(whether plaintiff reasonably
relied is a question of fact because it depends on why he did not
read t he docunents he signed); Cigna Prop. & Cas., 126 Md. App. at
491 (upholding jury verdict in favor of insured agai nst insurance
broker despite failure to read policy); Johnson & Higgins 121 M.
App. at 441 (upholding jury verdict for insured against insurance
broker despite failure to read policy).

Fi sh and Stei nhardt al so assert that Cooper’s reliance cannot
be reasonable in Iight of his acknow edgnent during questi oni ng by

def ense counsel that the “deal” was “too good to be true.” W view

& note that Twelve Knotts, Johnson & Higgins, Cigna Prop. &
Cas., and willis Corroon addressed the defense of contributory
negl i gence, rather than the defense offered in this case — failure
to establish the el ement of reasonable reliance. The two defenses
are simlar, however, in that both rely on the insured s
reasonabl eness vel non in failing to read the policy.
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this argunent as raising a question of fact, as well. Thi s
acknow edgnent nust be interpreted by the jury. The jury m ght
interpret it as an indication that Cooper knew the policy
projections were comercially unreasonabl e, and therefore did not
reasonably rely. Alternatively, the jury mght view it as an
i ndication that he thought the policy was a good investnent. W
cannot say as a matter of law that a decision to purchase life
i nsurance because it is a good investnment is an unreasonabl e act.

II.
The Economic Loss Doctrine

The Coopers also challenge the trial court’s application of
t he econom c | oss doctrine, arule of lawrestricting tort theories
of recovery in situations involving econom c | oss when there exists
no i ndependent duty. The Court of Appeals has described the

econonm c |l oss doctrine as foll ows:

As a general rule, when the failure to
exercise due care creates a risk of economc
loss only, and not the risk of persona

injury, we have required an "intimte nexus"
between the parties as a condition to the
imposition of tort liability. That "intimte
nexus" nmay be satisfied by contractua

privity, . . . “or its equivalent." One
"equivalent” is stated in 8 552 of the
RESTATEMENT (SECOND) OF TORTS (1965), which

in relevant part, provides that (1) a person
who, in the course of its business, supplies
false information for the guidance of others
in their business transactions, is subject to
liability for pecuniary | oss caused to them by
their justifiable reliance on t hat
information, if the person fails to exercise
reasonabl e care or conpetence in obtaining or
conmuni cating the information[.] . . . Those
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princi pl es have been adopted by this Court and
are a part of the Maryland | aw.

Swinson v. Lords Landing Village Condo., 360 M. 462, 477-78
(2000)(citations omtted). Accord Griesi, 360 Md. at 17.

As we have discussed, a defendant’s representation may be
negligent if the defendant, ow ng a duty, failed to nake statenents
needed to clarify the plaintiff’s understanding. See id. The
Court of Appeals first considered whether a party could recover for
econonm c loss only under a negligent msrepresentation theory in
Brack v. Evans, 230 Md. 548 (1963). There, the Court held that a
stock brokerage firmwho “held thensel ves out as consultants and
experts in the field of securities” was liable for negligence in
recommendi ng that the plaintiff buy stock. See id. at b551. In
anot her sem nal case, Martens Chevrolet, the Court of Appeals held
that the seller of an autonobile dealership could be |iable for
negl i gent msrepresentation for telling the prospective buyer that
the business was “mldly profitable,” and that the audited
financi al statements were not conpl eted, when, in fact, the audited
statenents were conpl ete and showed a | 0Sss. See Martens Chevrolet,
292 Md. at 332.

In defense of the trial courts ruling, all three defendants
argue that

Maryl and has recogni zed tort clains for purely
econom ¢ | osses only in t wo narr ow
ci rcunstances: (1) where such loss is “coupl ed
with a serious loss of death or persona

injury resulting froma dangerous condition,”
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and (2) where the tort concerns “a duty
or obligation inposed by |aw independent of
that arising out of the contract itself.”
Because the case at bar does not present a
ri sk of death or serious physical injury, and
because Appel | ees have no obl i gation
i ndependent of the policies, Appellants cannot
maintain their tort clains. (Citations
om tted).

As we understand the defendants’ argunent, they fundanmentally
assert that they had no duty to the Coopers under these
circunstances. W disagree, for the reasons set forth bel ow

A.
Fish And Steinhardt

Wth respect to Fish and Steinhardt, we easily can answer this
argunent because insurance agents and brokers clearly owe a
prof essional’s duty to the insured.

“An agent, enployed to effect insurance,
must exercise such reasonable skill and
ordinary diligence as may fairly be expected
froma person in his profession or situation,
in doing what is necessary to effect a policy,
in seeing that it effectually covers the

property to be insured, in selecting the
i nsurer and so on.”

Lowitt & Harry Cohen Ins. Agency, Inc. v. Pearsall Chem. Corp. of
Md., 242 M. 245, 254 (1966) (quoting Couch Insurance 2d 8§ 25:37).°

The failure to neet that duty allows a recovery in tort.

The duty of an insurance agent does not extend to the
obligation to advise the purchaser regarding the adequacy of the
| evel of coverage on her liability insurance, in the absence of a
special relationship or a request to do so. See Sadler v. The
Loomis Co., 139 MI. App. 374, 410 (2001). If the agent elects to
gi ve such adV|ce however, it has an obligation to exercise due
care in doing so.
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It is generally accepted . . . that, when

an insurance broker is enployed to obtain a

policy that covers certain risks and the

broker fails (1) to obtain a policy that

covers those risks, and (2) to inform the

enpl oyer that the policy does not cover the

ri sks sought to be covered, an action may lie

agai nst the broker, either in contract or in

tort.
willis Corroon, 2002 M. LEXIS 499, *22. The existence of this
I ndependent duty neans that insurance agents and brokers fall
within the second category acknow edged by the defendants as
constituting an exception to the econonmc |oss rule.

B.
Berkshire

We hasten to add that this duty of professional insurance
agents and brokers does not apply to Berkshire except on a
respondeat superior theory of recovery. See infra n.6. The
Coopers’ cause of action against Berkshire rests, however, not on
a general duty of care, but on the narrower duty to convey accurate
information to a person with whom one enters a business
transaction. W are concerned here only with whether there was a
duty to support negligent msrepresentation, which is “one variety
of a negligence action.” walpert, Smullian, & Blumenthal, 361 M.
at 655.

The Coopers rely in part on Jacques v. First Nat’l Bank, 307
Md. 527 (1986), which Berkshire distinguishes. Although it is not
a negligent msrepresentation case, Jacques iS instructive on the
general topic of the economc |oss doctrine. |In that case, a bank
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was held liable for negligently processing the Jacques’ | oan
application. The Court of Appeals concluded that the bank had a
duty that supported the negligence claim even though there was
only economc loss involved, for several reasons. First, for
consi deration, the bank nmade two express prom ses to the Jacques:
one to process their |oan application, and another, to lock in the
interest rate for 90 days. See id. at 537. Second, the agreenent
“to process the | oan application was intended to and did result in
a busi ness advantage to the bank.” 1d. at 537-38. Third, the bank
expressly undertook to process the application, which inplied that
it would do with reasonable care. See id. at 540. Fourth, under
the provisions of their contract to purchase a residence, the

Jacques were “particul arly vul nerabl e and dependent upon t he Bank’s
exerci se of due care,” because they m ght | ose their deposit or the
benefit of their bargain. See 1id. at 540-41. Fifth, “[t]he
banki ng business is affected with the public interest.” 1d. at
542.

We do not need to deci de whet her an insurance conpany selling
life insurance owes a general tort duty to the people to whomit
i ssues policies of insurance.” The Coopers’ claim for negligent

m srepresentation is nore limted than the duty recognized in

Jacques, because it rests on an inplied representati on nade by

"W are not asked, for exanple, to hold that Berkshire had a
duty to use reasonable care in deciding whether the Coopers
qualified for life insurance.
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Berkshire to its insured - that the proffered ten year prem um
schedule rested on the actual “current conpany experience” of
Berkshire or that it had other reasonable basis in fact. Thus, we
do not need to address Berkshire s argunent that

[i]nsurance conpanies do not fit any category

of busi ness upon which Maryl and | aw i nposes a

tort duty of care in contractual dealings.

Jacques identified “professionals such as

physi ci ans, attorneys, architects, and public

accountants” as belong to this group, as well

as “those occupations requiring peculiar

skill.”
Id. at 541. As we previously have explained in Section I|I.A 2
Ber kshire had an i ndependent duty not to be false or msleading in
the representations that it nade about the policies that it
offered. Further, a contract was entered into between Berkshire
and the Coopers, thus establishing the contractual privity that
suffices as the inti mate nexus required to avoi d application of the

econom c | oss doctrine.?®

For these reasons, we are not persuaded that the econom c | oss

8Berkshire cites Martin Marietta Corp. v. Int’l Telecomm.
Satellite Org., 991 F.2d 94, 98 (4th Cir. 1992) in support of its
econonm c loss argunent. |In that case, the Fourth Grcuit affirnmed
di sm ssal of a negligent m srepresentation clai munder Maryl and | aw
because circunstances did not warrant the inposition of an extra-
cont ract ual duty to exercise reasonable <care in nmaking
representations. Martin Marietta di stingui shed weisman v. Connors
on the ground that it “only i nvol ved  pre-contractual
representations.” 1d. at 99. This case is distinguishable on the
same ground, in that Illustration I was pre-contractual

Berkshire al so relies on Parkhill v. Minn. Mut. Life Ins. Co.,
995 F. Supp. 983, 994-95 (D. Mnn. 1998), a case that we find
i nconsi stent with Maryl and | aw.
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doctrine bars the Coopers’ «clains against either Fish and
St ei nhardt, or agai nst Berkshire.

III.
The Statute Of Limitations

A civil action at law nust be filed within three years,
neasured “fromthe date it accrues unl ess anot her provision of the
Code provides a different period of tinme within which an action
shal | be conmenced.” M. Code (1974, 1998 Repl. Vol.) § 5-101 of
the Courts and Judicial Proceedings Article. This general ruleis
qualified by the “discovery rule,” providing that the cause of
action accrues when the claimant knew or reasonably should have
known of the wong. See Poffenberger v. Risser, 290 M. 631, 636
(1981). The discovery rule

contenplates . . . awareness inplied from

“know edge of circunmstances which ought to

have put a person of ordinary prudence on

inquiry [thus, charging the individual] wth

notice of al | facts whi ch such an

investigation would in all probability have

disclosed if it had been properly pursued.”
Id. at 637 (citation omtted). Accord Frederick Rd. Ltd. P’ship v.
Brown & Sturm, 360 Md. 76, 95-96 (2000).

Echoi ng themes fromtheir argunent on reasonabl e reliance, the
def endants contend that the Coopers were on “inquiry notice” of

their clainms in 1990, because: (1) the sales illustration was “too
good to be true;” (2) it would be unreasonabl e for anyone to expect
that dividends would remain as illustrated, given inevitable

changes in the econony; (3) there were no guarantees in the

50



policies that prem uns were due for only ten years; (4) the first
page of the policies lists “life” under the heading “Years
Payabl e;” (5) the bottom of the Illustration page specifies that
“this illustration is not conplete wthout the acconpanying
Suppl emental Footnote Page;” and (6) the Supplenental Footnote
Page, page five of Illustration Il, enclosed with the $1.5 million
policy, says: “This illustration is not a contract.” W address
these [imtations argunents separately as to Berkshire, on the one
hand, and Fi sh and Steinhardt, on the other.

As to Berkshire, because of our ruling in Section I.A 1 that
t he Coopers have no cause of action based on any guarantee that the
prem uns woul d stop after ten years, we need only consi der whet her
limtations bars the “inaccurate illustration” claimthat Berkshire
negligently or fraudulently failed to use its “current conpany
experience” or sone ot her reasonabl e basis in fact as the basis for
the prem um projections used in both illustrations. There was
nothing in either policy or inlllustration !l or Il that put Cooper
on inquiry notice that the projections did not reflect either
actual experience or sone other reasonable basis in fact. Thus,
the statute of limtations on an “inaccurate illustration” claim
agai nst Berkshire, or Fish and Steinhardt, would not begin to run
until the Coopers were put on notice of their claimby some other
met hod.

The issue of limtations on the clains against Fish and
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St ei nhardt on the theory that the prem uns were guaranteed requires
a different anal ysis because the $1.5 million policy, as delivered,
indicated that the prem uns were not guaranteed. “The court has
the exclusive power to determ ne the manner of operation of the

di scovery rule,” but a trier of fact determ nes questions of fact
on which a limtations defense turns. See Pennwalt Corp. V.
Nasios, 314 Ml. 433, 449-50 (1988). See also Frederick Rd., 360
M. at 96 (“the question of notice generally requires the bal anci ng
of factual issues”). |In sone circunstances whether a reasonably
prudent person shoul d undertake a further investigationis a matter
about which reasonable mnds can differ, and is therefore a
question of fact precluding sumary judgnent. See Baysinger v.
Schmid Prods. Co., 307 Md. 361, 367-68 (1986) (“Wet her a reasonably
prudent person should [under the circunstances] have undertaken a
further investigation is a matter about which reasonable m nds
could differ, and it was therefore i nappropriate for resol ution by
summary judgnment”). Accord Pennwalt, 314 M. at 451 (quoting
Baysinger). W believe this is such a case. Fish and Steinhardt
were friends of Cooper, and held thensel ves out as experts in the
field of life insurance. Reasonabl e persons could differ as to
whet her a person of ordinary prudence in Cooper’s position would
have assumed upon receipt of the $1.5 mllion policy wthout
contrary notification, that the policies that Fish and Steinhardt

procured conplied with the prom ses they nmade regarding prem um
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paynent s.

The defendants and the trial court relied on the recent
deci sion of the United States District Court for Maryland in Thelen
v. Mass. Mut. Life Ins. Co., 111 F. Supp.2d 688 (D. M. 2000), and
anot her federal case relied on by Thelen, In re Northwestern Mut.
Life Ins. Co. Sales Practices Litig., 70 F. Supp.2d 466 (D.N.J.
1999). Both of these cases involved clainms of msrepresentation
arising from the purchase of vanishing premum life insurance
policies. According to the federal court in Thelen, referring to
the New Jersey decision, “[t]he [Northwestern Miut. Life Ins.]
plaintiffs were found to have been put on notice by the policies
t hensel ves which contradicted or failed to incorporate the all eged
representations of vanishing prem uns upon which the plaintiffs
relied.” Id. at 692. The plaintiffs in this case differ from
those in Northwestern Mut. Life Ins. because none of those
plaintiffs received wth their policies an attached illustration
that showed the ten year prem um schedul e.

More inmportantly, the clains in Thelen and Northwestern Mut.
Life Ins. were clains against the i nsurance conpani es, not agai nst
the agents. As we previously have discussed, Mryland inposes a
greater duty on insurance agents than on insurance conpanies. The
hei ght ened duty owed by i nsurance agents all ows greater reliance by
the insured, and creates a correspondingly |esser standard of

vigilance in detecting that the issued policy did not live up to
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the agents’ representations. Gven this greater duty, and
correspondi ng greater |evel of justifiable reliance, we cannot say
t hat Cooper was unreasonable, as a matter of law, in not reading
the policy in 1990 and detecting that it did not conformto Fish
and Steinhardt’s representations.
Conclusion

For the reasons set forth above, we vacate the judgnent of the

trial court granting summary judgnent in favor of the defendants,

and remand for further proceedings consistent wth this opinion.

The Coopers’ clains against Berkshire are limted to the
“inaccurate illustration” claims, and shall not include their
contention that the prem um projections were guaranteed. The

Coopers’ clainms against Fish and Steinhardt are not simlarly
limted. The statute of limtations defense will be deci ded by the

trier of fact.?®

°The counts seeking inposition of a constructive trust,
declaratory relief, and reformati on were dependent on survival of
t he substantive counts for fraud, fraudul ent conceal nment, negli gent
m srepresentation, breach of contract, and presumably, in the m nd
of the trial judge, fell with those counts. Because any defenses
to these counts were not ruled on by the trial court, we shall not
addr ess defendants’ argunents about themhere. See, e.g., Gresser
v. Anne Arundel County, 349 Md. 542, 552 (1998) (“Maryl and appel | ate
courts will only consider the grounds upon which the |ower court
granted sumary judgnment”). Also, the only defense to the contract
action apparently ruled on by the trial court was limtations, and
we shall not address any other possible defenses to that count.
Further, although defendants argue in their brief that the
Massachusetts Consunmer Protection Act count nust fail because that
Act does not apply, we do not address that issue because the trial
court did not rule on it. Finally, we shall not address the
(continued...)
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JUDGMENT REVERSED IN PART, AND
AFFIRMED IN PART. CASE REMANDED
FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
COSTS TO BE PAID ¥ BY APPELLANTS
AND 3% BY APPELLEES.

°C...continued)
def endants’ argunent that Associated is not a proper party to this
suit, because the trial court did not rule upon it.
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