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This case, which is before us for the second tinme, has a
protracted history rooted in an ongoi ng di spute regardi ng parental
support for the parties’ adult disabled child. Bonni e Corby,*?
appel | ant and cross-appel |l ee, and Daniel P. McCarthy, appellee and
cross-appel lant, are the divorced parents of Kelly MCarthy, who
was born in January 1980. Appel l ee has paid child support for
Kelly since the parties’ divorce in 1982.

Thi s appeal involves a “Supplenental Mtion To Mddify Child
Support,” filed by appellant on June 6, 2002, in the Circuit Court
for Montgonmery County, seeking an increase with respect to
appellee’s nonthly support obligation of $702. In response,
appel | ee asked the court to term nate his support obligation or, in
the alternative, toreduce it. Follow ng an evidentiary hearing in
February 2003, the circuit court concluded that Kelly is a
destitute adult child within the nmeaning of Ml. Code (1999 Repl
Vol.), 8 13-101(b) of the Famly Law Article (“F.L."). In its
Modi fication Order filed February 24, 2003, however, the circuit
court reduced appellee’ s support obligation to $150 per nonth
retroactive to August 1, 2002. That ruling spawned this appeal.

Appel | ant contests the decision of the circuit court reducing
appel | ee’ s nont hly support obligation to $150. Appellee challenges
the circuit court’s finding that Kelly is a destitute adult child.

He al so asks us to revisit the ruling of this Court in the first

! Appel | ant was previously known as Bonnie McCarthy. W shal
refer to her by the name she now uses.



appeal , McCarthy v. McCarthy, No. 423, Septenber Term 2000 (filed
August 28, 2001) (“MccCarthy 1), in which the Court (Mirphy, C J.)
determ ned that the Child Support Cuidelines (the “Cuidelines”),
set out in F.L. 8§ 12-202, apply in calculating the child support
obligation for a destitute adult child.

Appel | ant presents the follow ng five questions:

I. Did the Trial Court err when it conpelled the
destitute adult child to relinquish the autononmy and
benefits of residing in her own apartnent?

. Dd the Trial Court violate the Mther’s
Constitutional rights against State ordered involuntary
servitude, when it ordered the destitute adult child to
live wwth the di sabl ed Mt her?

I1l. Did the Trial Court err when it Ordered the Mt her
to provide shelter and support for the destitute adult
child contrary to the statutory authority granted
pursuant to FL § 13-103 and the statutory requirenents of
FL § 12-202 and 8 12-2047?

V. Did the Trial Court err in disallow ng those costs
specifically authorized by FL 8§ 13-103(c)(2), when it
ruled that it was in the best interest of the destitute
child to receive child support at a level significantly
bel ow t he child support guidelines anount established by
FL § 12-2047?

V. Dd the Trial Court err when it found that the
destitute adult <child s expense for a car was
unr easonabl e?

Wth respect to the cross-appeal, appellee asks:

|. Did the trial court err when it held that Kelly
McCarthy is a “destitute adult child” within the neaning
of Md. Code Ann., Fam Law § 13-101(b)?

1. If Kelly McCarthy is a “destitute adult child,” was
the trial court required to apply the child support
gui del i nes?



[11. If the child support guidelines do not apply to a
“destitute adult child,” was the trial court’s award of
support for Kelly McCarthy within the Court’s discretion
and not clearly erroneous under Presley v. Presley, 65
Md. App. 265 (1985)7?

For the reasons that follow, we shall vacate the court’s
Modi fication Order of February 24, 2003, and remand for further
pr oceedi ngs.

FACTUAL AND PROCEDURAL SUMMARY

The parties were married in My 1978. Their only child,
Kelly, was born on January 28, 1980. Upon the parties’ divorce in
August 1982, appellant was awarded sol e custody of Kelly.?

McCarthy has worked alnbst thirty years for the federal
governnment. In his current position as a health insurance anal yst
for the Medicaid and Medicare Admi nistration, he earns $2,861. 60
bi weekly, or al npbst $75,000 annually. McCarthy remarried about
thirteen years ago, and his wife, Jeanne, earns about $1000 per
week, exclusive of a bonus. They adopted their only child in 1997.

Ms. Corby does not work. In 1998, the Social Security
Adm nistration determned that she is disabled, and she now
receives Social Security disability benefits of $540 per nonth.
There is no suggestion that appellant is able to contribute to the
fi nanci al support of Kelly.

On Cctober 29, 1997, shortly before Kelly turned eighteen

2 For reasons not pertinent here, appellee has not had a
relationship with Kelly since she was five years ol d.
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appellant filed a nmotion in the circuit court to extend McCarthy’s
support obligation beyond Kelly’s eighteenth birthday. The master
held a two-day evidentiary hearing in February 1998, at which
expert testinony was presented with respect to Kelly’'s disability.
At the time of the hearing, Kelly was a special education student
at Walter Johnson Hi gh School. She was al so working part-tine at
t he Department of Veterans Affairs (“VA’), earning $404 bi-weekly
while receiving $73 in nonthly SSI benefits.

In the master’s report of June 9, 1998, the master recomended
t he extension of parental support for Kelly beyond her eighteenth
birthday. As to Kelly’s condition, the master found that she is a
“mldly mentally retarded wonan who functions at a 4'" or 5'" grade
| evel .” She also has “great difficulty reading at a 4'" grade
level ,” and has “no understanding of the |anguage presented.”
Moreover, the master noted that all of the experts who testified
“agreed that Kelly does not have the |life skills to Iive on her

own. ...’ In addition, the nmaster found that Kelly |acked the
capacity to “obtain and maintain continuous |ong term enpl oynent
generating sufficient income to cover her reasonable needs.”
Further, the nmaster wote:

Dr. Steven Weinstein, a pediatric neurologist, testified

that unlike a 4'" or 5'" grade child, Kelly has no ability
to “problemsolve” if newinformation is presented from

the previous |earning path. Al t hough sone people at
Kelly's level will work full tinme, they will not be able
tolive independently, i.e. live unassisted in the world.

Peopl e such as Kel ly need cl ose supervision in their hone
for such tasks as food preparation, dressing, and paying
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bills. People such as Kelly need support to go to and

fromenpl oynent and usually Iive at hone with a parent or

in a halfway house where assistance with daily l|iving

needs is available...

The naster determned that Kelly s needs anmpbunted to about
$1, 000 a nonth. He then inputed annual incone to appellant of
$20, 000, and found that appellee had an annual incone of about
$60, 000. Using the GQuidelines, the master recomended that
appel l ee pay child support of $634 per nonth. As no exceptions
were filed, the court issued an Order of June 25, 1998, extending
appel l ee’s support obligation and requiring himto pay $634 per
nonth towards Kelly' s support.

A few nonths later, on Novenber 23, 1998, Corby filed a
petition to nodify and i ncrease child support, claimng a change in
circunstances based on an increase in appellee’s inconme and a
finding by the Social Security Administration on July 25, 1998,
that she is disabled. Thereafter, on June 18, 1999, MCarthy filed
a notion to term nate support, claimng that, since the hearing in
February 1998, Kelly had obtained full-time enploynment with the VA,
and her annual inconme had increased from $8, 700 to $16, 600.

The master heard the parties’ notions on Cctober 12, 1999.
Then, on Novenber 15, 1999, the master issued a Report and
Recommendation, finding a material change in circunstances based on
“the nature and extent of the child s enploynent.” \Wereas Kelly
had been enpl oyed in February 1998 as a tenporary and probati onary

enpl oyee with the VA working twenty hours per week and grossing



$299. 60 bi -weekly, she was a permanent and full-tinme VA enpl oyee by
the time of the 1999 hearing. Her incone had increased to gross
nont hly earni ngs of $1,382.50, fromwhich she netted $995.40. On
an annual basis, Kelly was earning a gross wage of $16,590.
Because of her enploynent, however, Kelly was no | onger receiving
$73 in monthly Social Security benefits.

Recogni zi ng that, since the | ast hearing, Corby had been found
di sabl ed by the Soci al Security Adm ni stration, the nmaster declined
to inmpute income to appellee. He reasoned that it would be *equal
to forcing a person living at a subsistence |level, pursuant to a
federal welfare program to pay child support.” Conversely, the
master found that appellee’s inconme had increased to $5,269 per
nont h, or $63, 228 per year.

The nmaster concluded that Kelly was a destitute adult child
and that the Quidelines apply in calculating parental support.
But, he recommended a downwar d devi ati on fromthe gui del i nes, based
on his finding that Kelly coul d neet nost of her reasonabl e nonthly
expenses, which included half the rent for the apartnent that Kelly
was then sharing with appellant. The nmaster reasoned that “[i]Jt is
not in the best interest of this child to provide the full anount
of child support which would artificially establish a standard of
l'iving beyond Kelly’s neans.” Therefore, although appellee’'s child
support obligation under the Guidelines would have been $681 per

nmont h, the master reconmended the reduction of appellee’ s support



obligation to $100 per nonth.

Both parties filed exceptions. In a Menorandum QOpi ni on of
March 27, 2000, the court concluded that the Guidelines do not
apply to a destitute adult child, but it otherw se adopted the
master’s recommendations. The court stated, in part:

Plaintiff [i.e., Corby] alleges that the Master erred in
departing fromthe Child Support CGuidelines. The Court
does not find this to be error for two reasons.
Initially, the Court is not cited to any authority that
the child support Guidelines apply in cases where an
adult destitute child is involved. Fam |y Law 13-107(b)
provi des that in determ ning the amount of support, the
court shall consider the financial circunstances of the
i ndi vi dual .

Kel ly i s enpl oyed ear ni ng appr oxi mately $16, 000 per year.

The Child Support Cuidelines do not take these matters

into account. In addition, she requires and receives

ot her assi stance and subsi di es.

The court believes that the proper nethod to determ ne

the | evel of support is to determ ne the reasonabl e needs

of the adult child and consider the ability of the child

to meet those needs. |If the child is unable to neet her

reasonabl e needs then the Court |ooks to the ability of

the parents to contribute to those needs.

On the sane date, March 27, 2000, the circuit court entered a
Modi fication Order requiring McCarthy to pay child support to Corby
in the sum of $100 per nonth, commencing from Novenber 1, 1999.
That ruling culmnated in McCarthy I.

On appeal, appellant asked: “Did the trial court err in
refusing to utilize the child support guidelines in determning
child support for an adult disabled child?” This Court expressly

held that “the Child Support Guidelines are applicable to adult



destitute children.” Therefore, we vacated the circuit court’'s
deci sion and remanded the matter to the circuit court to determ ne

“Kelly’s right to parental support by applying the Child Support

Qui delines.”
I n concluding that the Gui delines applied, Chief Judge Mirphy
wote for the panel in McCarthy T:

The record in this case clearly shows that Kelly is
very limted and unable to live independently w thout
assi stance from her nother. . . . In 1998, the Master
found that Kelly is “mldly nentally retarded,”
functioning on a fourth or fifth grade |evel, and “that
this child does not have the nental capacity to seek out,
obtain, and maintain continuous |long term enploynent
generating sufficient incone to cover her reasonable
needs.”

* * %

We are persuaded that the Child Support Cuidelines
are as applicable to a “destitute adult child” as they
are to a mnor child. Any other interpretation would be
i nconsistent with the well established requirenent that
“the procedure and renedies for the enforcement of [an
i ncapacitated adult child s] right [to parental support]
must. . . be ‘on equal footing’ [wth a mnor childs
right to parental support.” Stern v. Stern, 58 M. App.
280, 295 (1984). (om ssions in original).

* * %

I n accordance with [MI. Code Ann. Fam Law § 12-
202(a)(2)(iv)], acircuit court may only depart fromthe
mandatory chi |l d support gui delines whenit justifies that
departure, in witing, and clearly articul ates why the
departure “serves the best interest of the child.” In re:
Joshua w., 94 M. App. 486, 492 (1992). See also, Dunlap
v. Fiorenza, 128 M. App. 357, 362 (1999).

We shal |l therefore vacate the judgnent at issue and
remand for further proceedi ngs at which the circuit court
shall determne Kelly's right to parental support by
appl ying the Child Support GCuidelines.
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(Footnotes omtted).

Upon remand, the circuit court entered an Order dated February
27, 2002, in which the court set appellee’s nonthly child support
obligation at $634, through February 29, 2000. Conmencing as of
March 1, 2000, the circuit court ordered MCarthy to pay child
support of $702 per nonth. No appeal was taken fromthat Order.

A fewnonths |ater, in June 2002, appellant filed yet another
notion to nodify child support, pronpting appellee to seek
termnation of his child support obligation. The court held an
evidentiary notions hearing in February 2003, at which Kelly,
Cor by, McCarthy, and Jeanne McCarthy testified. It is this hearing
that is directly before us.

At the hearing, counsel for appellee stated: “[We're not

contesting Kelly' s disability.” The court concluded that Kelly
remains a destitute adult child who cannot neet all of her
reasonabl e expenses. As we noted, however, pursuant to its

Modi fication Oder of February 24, 2003, the court reduced
appel | ee’ s support obligation from$702 per nonth to $150 per nonth
(i.e., $5 per day), effective as of August 1, 2002. W turn to
review the evidence adduced at the hearing.

Kelly testified that she |ives by herself but her nother pays
her rent and all of her other bills. Kelly did not know t he anount
of her rent, and she said she had never witten a check. Moreover,

in answer to a series of questions, Kelly made clear that her



not her hel ps her in countless ways with all of her daily tasks.

Ms. Corby testified: “Kelly has always been in special ed.,
and even prior to that, when she was born, she had obvious
devel opnent al disabilities wth speech and |anguage and
neur ol ogi cal problens, and cognitive limtations. Her IQis 61.”
According to appellant, Kelly also has “fine notor skills
probl ens, ” i ncl udi ng probl ens doi ng ordi nary tasks such as brushi ng
her hair.

As of the hearing, Kelly was enployed by the VA as a GS-3
federal worker, earning a net nonthly income of $1, 337. Wi | e
Kelly receives “automatic” pay raises, she had no nerit increases
in the four years that she had worked full tine at the VA

Appel | ant added that, since the |ast hearing, Kelly “was cut off”

fromappellee’s health insurance and will “have to pick it up when
open season cones.” That cost would be an additional expense for
Kel |y.

Appellant’s only income is her Social Security disability
benefits of $540 per nonth.® Moreover, she clained that, since the
| ast hearing, her “health [had] deteriorated” because of the

“extrene stress” she has experienced in caring for Kelly.

® Reading froma report, appellant testified that she receives
di sability benefits because she “suffer[s] from nental disorders,
including major depression, anxiety, panic, and personality
di sorders, which are severe, as well as a affective disorders and
obsessi ve- conpul sive di sorder. Depressive synptons include sleep
di sturbances, appetite disturbance with weight |oss, feeling
over whel ned. ”

10



O significance here, at the tinme of the hearing Kelly and
appel l ant were no |onger residing together. I nstead, they had
separate apartnents in the sanme federally subsidized apartnent
buil ding for “lowinconme people.” According to appellant, they are
both “very, very small apartnents.” Appellant had a one bedroom
apartnment, for which she paid $122 per nonth in rent, while Kelly
had a one bedroomunit with a den, costing $469 per nonth.*

Appel lant testified that she and Kelly had previously lived
together in a three-bedroom apartnment, but when Kelly “got her

Section 8 voucher,” there were no available “three-bedroom tax

credit apartnents.... She clained they had “no choice” but to
take two separate apartnents that were “cl ose together....”

Al t hough Kelly had her own apartnent, appellant acknow edged
that she continued to provide all of Kelly' s care, including
preparation of her neals, awakening her in the norning for work,
buying her clothes and food, and paying her bills. Mor eover ,
appel | ant managed Kel |l y’ s noney t hrough three bank accounts, which
appellant referred to as “famly noney.” Kelly' s paycheck,
appel l ee’ s chil d support paynents, and appellant’s Social Security
benefits were all commngled in these accounts, from which

appel l ant paid all of the expenses for both appellant and Kelly.

The extent of appellant’s care for Kelly is reflected in the

4 According to appellant, Kelly needed a second bedroom
because she sonetinmes requires “overnight care” from a provider
furni shed by an agency.
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foll ow ng testinony:

[ APPELLANT' S ATTORNEY]: Ms. Corby, how does Kelly get
hone fromthe Metro?

[ APPELLANT]: | pick her up, just like I picked her up
yesterday. | pick her up every day. W go to the G ant.
We grocery shop together, and then we cone hone, and |
make di nner.

[ APPELLANT’ S ATTORNEY] : When you go grocery shoppi ng, who
pays for the groceries?

[ APPELLANT]: | do.

[ APPELLANT’ S ATTORNEY]: CQut of what account do you pay
for the groceries?

[ APPELLANT]: W& have a joint account. | nean, |’ m not
going to put her in another line for her to pay what she
wants. Mbst of themgroceries are Kelly, what she |ikes,
and | usually end up eating whatever | buy for Kelly.

[ APPELLANT' S ATTORNEY]: Ckay. So you buy the groceries
for the two of you out of the joint account?

[ APPELLANT] : Yes.

[ APPELLANT’ S ATTORNEY] : Wul d Kel ly even know how t o pay
for groceries?

[ APPELLANT] : No. She’s never witten a check, and |
don’t think she understands the concept of noney, and she
has problens with sinple [a]rithnmetic as well.

[ APPELLANT’ S ATTORNEY] : Ckay.

Has she ever gone out with noney and not brought back the
proper change?

[ APPELLANT] : Many ti nes.

* * %

[ APPELLANT' S ATTORNEY]: When you have dinner, where do
you have di nner at?

[ APPELLANT] : | have dinner every night with Kelly, in
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Kelly’ s apartnent.

[ APPELLANT' S ATTORNEY] : Who cooks di nner?

[ APPELLANT] : | make di nner.

[ APPELLANT' S ATTORNEY] : Does Kelly ever cook dinner?

[ APPELLANT] : Kelly has never used the stove or anything
like that, nor has she ever made a sandw ch
unfortunately.

[ APPELLANT' S ATTORNEY]: What do you do in the norning
with Kelly?

[ APPELLANT]: In the norning, | wake [her] up every
nmorning when she goes to work, and it’s wusually a
struggle to get her to go to work. ... and there s sone
days that she refuses to go. | nean, | can’'t fight her.
| have tried to tell her that she may | ose her job if she
doesn’t go.

But on the good days when she’s agreeable to go to work,
| wake her up. The night before | sort of decide what
outfit she’s going to wear. Kelly has a problemin terns
of she has no concept of if it’s winter or sumrer.

She would wear- if | didn't do that, she [would] wear
sonething like a sumrer dress or sonething sunmrery
without a coat. So | select her clothes. So she cones
down and - she puts on her clothes, comes down, then I
put on her makeup, do her hair.

First, | wash her face, then | brush her teeth, then
put on her nmakeup, and nmake sure her hair |ooks nicely
brushed, and she puts on her jacket. ... | nmake sure that
she has her nedications, her keys, a $10 bill, her Metro
card in her purse. Then she goes to work.

[ APPELLANT’ S ATTORNEY]: Now Kel |y testified that she buys
the Metro card. Does she buy the metro card?

[ APPELLANT] : No. W usually get it in the Gant, so
that’s where we get it.

[ APPELLANT' S ATTORNEY]: Wio pays for that? How do you
pay for that? Qut of what account?
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[ APPELLANT] : From our joint account through NCT.

[ APPELLANT' S ATTORNEY]: Do you ever give her any |unch
noney?

[ APPELLANT] : Yes. | make sure that she has at |east 10
to 15 dollars in her purse every day.

[ APPELLANT S ATTORNEY] : Ckay. And where do you get that
noney?

[ APPELLANT] : That’'s our famly noney that she has.
[ APPELLANT' S ATTORNEY]: Is that fromthe joint account?
[ APPELLANT] : The joint account.

[ APPELLANT' S ATTORNEY]: Okay. Do you buy - does she go
and buy her makeup or do you buy it?

[ APPELLANT] : | buy everything. She wouldn’'t know what to
buy.

[ APPELLANT' S ATTORNEY]: Is there anything that she buys
on her own?

[ APPELLANT] : A soda, a candy bar.
[ APPELLANT' S ATTORNEY]: Do you pay for any necessaries?
[ APPELLANT] : | pay for everything.

[ APPELLANT’ S ATTORNEY]: And out of what account do you
pay for it?

[ APPELLANT] : Qut of the famly account.

[ APPELLANT' S ATTORNEY] : Does her paycheck go in there?

[ APPELLANT] : Yes.

Wth respect to Kelly’s ability to function i ndependently, the
foll owi ng testinony of appellant is noteworthy:

[ APPELLANT’ S ATTORNEY]: Do you believe that Kelly woul d
be able to live on her own if it weren't for you?
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[ APPELLANT]: Kelly wouldn’t be able to have dinner

Wi thout ne. As a matter of fact, | was in your office

| ast week. | came hone, because | was with you, and

Kelly was hungry. She tried to nake crackers and peanut

butter, and I cane into the kitchen and t he peanut butter

was all over the place, and the crackers were open. So

that was her attenpt at making dinner for herself. So I

don’t think she could do a whol e day.

[ APPELLANT’ S ATTORNEY]: Do you think that she would be

able to live in an apartnent building that’s separate

fromyours?

[ APPELLANT] :  No.

* * %

[ APPELLANT’ S ATTORNEY] : Do you consi der her independent?

[ APPELLANT]: - | see her as having her own bedroom or

really it’s me having nmy own bedroom W' re together in

her apartnent, and then | can go to nmy bedroomand go to

sleep and start again the next day.

Al t hough appellant acknow edged that Kelly does not Iive
entirely “on her own,” appellant explained why she believes it is
necessary for Kelly to reside in her own apartnent. She expl ai ned:
“I"’'mnot going to live forever. |I feel as though to give Kelly sone
type of feeling on independence. . . . [We're always together
But I wanted [Kelly] to get sone feeling of |earning sone daily
l'iving skills, independently, if I’mnot around.” Appellant added
that, apart fromherself, “Kelly has no one.”

Kelly obtained her driver’s license in 1998, but does not
drive al one and cannot park the car by herself. Appellant sw tches
seats with Kelly to park the car in the garage of their building.

M. MCarthy testified that he was al nost 53 years old at the
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time of hearing. He stated that he earned $2,861. 60 bi weekly.

In an oral decision fromthe bench, the court determ ned that
Kel |y “does have [the] nmeans of subsistence,” despite her “nental
infirmty.” But, the question remained, said the court, as to
“whet her she can be self-supporting.” The court stated: “So the
fact that she has sone neans of subsistence doesn’t necessarily
nean she can be self-supporting, but it doesn’t necessarily mean
she can’t be sel f-supporting.”

In analyzing whether Kelly has the capacity to be self-
supporting, the court said it nust “determ ne whether [Kelly’s]
income is sufficient to cover” her “reasonable expenses.”
Mor eover, based on F.L. § 13-107,° the court said it was required
to consider Kelly' s “financial circunstances.”

The court clearly westled with the notion of reasonable
expenses for a developnentally disabled twenty-three year old
woman. It said: “lI amhaving a very difficult tine dealing ..
with the word, ‘Reasonabl e expenses,’ because while what is being
spent isn't extravagant, it nmy not be reasonable under these

circunstances.” The court observed:

[T]his child ... is a real person, a human being, a
person who her nother has testified knows she has
infirmty but doesn’'t want it to be seen, or disclosed,
or people to coment.

° F.L. 8§ 13-107(b) states: “In determning the anmount of
support [for a destitute adult child or destitute parent,] the
court shall consider the financial circunstances of the
i ndi vi dual .”
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So she wants to | ook good when she goes out. She
puts make-up on. She wants her hair done. She wants to
be |i ke other people, and her nother testified that she
-her nother wants her to have her own independence, her
own privacy as nuch as possi bl e.

Neverthel ess, the court determined that Kelly |acks the
capacity to function independently. It said:

The problem is she is suffering from a nental
infirmty, and she can’t be i ndependent, and wi t hout her
not her, based on this evidence, this child, wthout her
nother’ s attention to her and care for her, she woul d not
be able to function in any degree yet her nother has
arranged for this child to have her own hone and an
autonobile, an autonobile she can’t even park, an
autonobile she can’t drive unless her nother is in the
car with her, yet her nother has her own car, and her
not her has her own hone.

Because the court determined that Kelly cannot function
i ndependently, it concluded that it was not appropriate for Kelly
to live in her own apartnent. The court said: “[Kelly] is with
her nother all the other tinme, and | respect the fact that her
not her has got her own |ife perhaps and that she wants to be al one,
but that is not what this is all about.”

Accordingly, the court expressly found it unreasonable for
Kelly to live in her own apartnment. The court expl ai ned:

They are inconsistent with each other, with all due
respect. So on the one hand it is terrific that this
child can go to work, make her way down on the subway to
get to work, do the job that she is given to do, nake her
way back hone, cone into her apartnent, see her nother
there, and — but at the end of the day it seens to ne,
based on this testinony, that at the end of the day her
not her goes back to her place, and Kelly stays in her
pl ace.

They turn the lights out and they go to sl eep, but
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when ... the next norning cones, her nother is in her
apartnent, in Kelly s apartnent, wakes her up, gets her
ready, feeds her, hel ps her get dressed, conbs her hair,
hel ps her brush her teeth, sends her on her way.

* % %

Wt hout her nother’s invol venent, she just coul d not
function in that way. So ny view is that what is
reasonabl e i sn’t what her nother thinks the child should
have but really what is reasonable to expect from an
adult destitute child who has the ability to earn noney
but not spend it w thout sonebody’s assi stance.

I n anal yzi ng Kel l y’ s expenses, the court recogni zed that Kel ly
and her nother “live close to the edge. There is no frills [sic]
in their lives....” In the court’s view, however, “many of the
expenses clainmed are duplications,” because appellant and Kelly
live in separate apartnments. The court added: “[Kelly] has signed
| eases. She has got a tel ephone. She is legally responsible for
all of those affairs, but she has no practical way to fulfill her
| egal obligations.”

The court was also convinced that Kelly “does not need an
aut onobile. She may want to have one, but she doesn’t need one.
She can’t, other than being al one at night when she is asl eep, she
isn't alone.” It said:

[With all due respect, this is not a two car famly. |

recognize that ... it mght be inportant or - for this

child's self worth or her own dignity; however, it is

al so cl ear she doesn’t have a clue about the world, and

how it works, and noney, and witing a check, and paying

bills.

Characterizing Kelly as the “bread winner,” the court seened

to inply that appellant benefits economcally fromKelly’ s noney.
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Troubled by the nother’s use of a “famly account” containing
Kelly’s nmoney, the court asserted that appellant has no “Ilegal
rel ati onshi p” to her daughter. Further, it said:

[T]his is a terrible way to say it, but the nother and

this child have no actual |egal relationship other than
bei ng not her/chil d.

She is not her guardian. She is not her |egal
cust odi an. The nother has absolutely no right that |
know of - | know of no law that permts the nother to

comm ngle this child s noney with her own and then spend
it even though she is spending it for itens |ike food,
and cl othes, other sundries, thereis nolawthat permts
the nother to do that.

It is clear, while she testifies she isn't spending
the child support - the direct child support M. MCarthy
is paying, | nean, that is beside the point, the fact is
the nother testified that they have a joint account.

She calls it a famly account. She describes her
and Kelly has [sic] a famly and that they are, no one
can quarrel wth that, but the nobney has to be kept
apart.

You can’t just conmmingle it and use it |ike that.

* * %

So whatever nonies that this child nmakes and puts
into an account has to be accounted for. You cannot just
continue to use the noney the way it is being used, even
though I amnot saying it is used for extravagances, it
isn't.
In regard to Kelly' s expenses, the court noted that in 1998
Kel Iy had expenses of about $1, 000 per nonth, which al nrost matched
her net inconme at that tine. The court determned that Kelly’s
current reasonabl e expenses anount to about $1,500 a nonth and,

due to an increase in earnings, Kelly now has a gross nonthly
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i ncone of $1,902, from which she nets $1, 337 per nonth. Af ter
conmputing Kelly' s nonthly expenses, the court subtracted that sum
from her net nonthly earnings of $1,337, and arrived at a nonthly
deficit for Kelly in regard to her expenses.

The court explained its calculations of Kelly's nonthly
expenses as foll ows:

| have considered her reasonabl e expenses to be $60. 00

for a phone, $450.00 for food, $130.00 for a drugstore,

$50.00 for supplies, $145.00 for tuition, cable and

i nternet expense i s an expense that woul d be shared with

her mother. They live together - a video expense for

$50. 00.

They - her - what she spends to go on the Metro, a

cl ot hi ng expense of $100.00 a nonth, incidentals $58. 00,

and her hair $100.00 a nonth, so her expenses on a

nonthly basis are sonmewhere - | nean, | determ ne her

reasonabl e expenses to be sonewhere around $1400.00 a

nmonth for a child in her circunstances.

Noticeably absent from the court’s determnation of Kelly's
expenses was any housi ng al |l owance.

Further, the court found that appellee’s incone has increased
to between $6,200 and $6,500 a nonth. It also recognized that
appel l ant is disabled and has al nost no incone.

Wth respect to cal cul ati ng appel | ee’ s support obligation, the
court reiterated that it is unreasonable for Kelly to live in her
own apartnent. It said:

If | applied the strict guidelines to this case it

woul d be either somewhere between $795. 00 and $827.00 a

nont h, dependi ng upon the gross incone attributed to M.

McCarthy of either $6200.00 or sonmething a little over
$6500. 00 with interest.
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| have | ooked at the financial statenment submitted
on behalf of Kelly, and it isn't clear fromthe record,
but I know she has a two bedroom pl ace, and her nother -
excuse ne- has a one bedroom pl ace. Her nother even
testified that the nother has taken nost of her
furniture, furnishings, clothing, cooking utensils, and
so forth and put themin Kelly' s place because that is
where she - that is where she is when Kelly is around.

| have got to deal with thereality, and the reality
is, well, here | amsaying you can’t have two hones, you
can’t live in tw different places. There can only be
one home.

* % %
They still have got a |lease to pay and they don’'t
have any noney to pay it with.... I am going to find

that it is not reasonable for this child to have her own

place because she needs her mother to be with her when

she is home except when she is doing a puzzle, or except

when she is watching a video, or - and she can do that in

her own room in her mother’s place.

(Enphasi s added).

Al t hough the court recogni zed that the Guidelines apply to an
adult destitute child, and that appellee’s child support obligation
under the Guidelines would anmpbunt to about $800 per nonth, the
court reduced appellee’s support obligation to $150 per nonth.® In
regard to its downward deviation from the Cuidelines, the court
sai d:

[I]t isin the best interest of this child to be able to

acconplish as nmuch in her life as she can possibly
acconplish as a human bei ng.

Inits oral ruling, the court seened to find inplicitly that
Kelly is an adult destitute child. But, inits Mdification Oder,
the court expressly found that Kelly is an adult destitute child.
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Her nother is doing the best the way she knows how
to do that, and to - to one extent, she should be
appl auded for that

. She can do everything for her child that [she]
Is unable to do for herself, and | don’t nean that in a
di srespectful way, but the fact is this child is the
bread wnner in that famly, she clearly is.

A ... destitute adult childis the primary personin
that fam |y who supplies incone into the fam |y, and that
is afragile existence for both the child and t he not her,
all of which I think is necessary to conpartnentalize as
it applies to the child support obligation of ... the
ot her parent, if you will, and that is why | believe it
IS necessary to deviate from the guidelines because |
believe it is reasonable for ne to determ ne what are the
reasonabl e expenses of this child, not what the actual
expenses are but what are the reasonabl e expenses, and |
have articulated them and then when adding themup, it
conmes out pretty close to what the child s net incone is

* * *

| have determ ned that her reasonabl e expenses on a
nonthly basis are about $1500.00 a nonth. ... | have
consi dered t he gui delines and what they woul d be. | have
determ ned that this order varies fromthe guidelines

| have put into the record the reasons why, and it
is in the best interest of this child to receive the
support that | have ordered because it is in her best
interest to continue her lifestyle the way it is.

Certainly if she didn"t work her father ... m ght
have to pay nore child support, but the fact is it is in
her best interest to be self-supporting and have her own
dignity, and she is.

The problemis she is also supporting some of her
not her’ s expenses, and her not her i s maki ng deci si ons for
her that are not reasonable under these circunstances,
that is the car and having her own place and those
rel at ed expenses.

So having said all that, | am going to order that
child support be nodified to the anpbunt of $150.00 each
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nont h. Now that nodification wll take effect
retroactive to when M. MCarthy filed his request for
nodi fication . . . on July 10, 2002. So | will nake this
ef fective August 1, 2002 at the rate of $150.00 a nont h.

* * %

So for the reasons that | have said ... it is not
[Kelly's] fault, it is not her father’s fault, it is not
even her nother’s fault. Her nother wants what is best
for her. She is trying to nmake her get out there and be
i ndependent, but it 1is not reasonable wunder these
ci rcunst ances.

After the court announced its ruling, appellant’s counse

conpl ai ned about “the denial of allowi ng Kelly any |living expenses

as far as her apartnment because now she is going . . . to have to
nove in with her nother . . . therefore, the nmother is going to
have to get a two bedroom” Appellant’s | awer continued: “I think

some of that cost should be attributed to Kelly instead of making
it all attributed to the [nother], and sone of the - sonme of the
utilities.” Therefore, the nother’s attorney asked the court to
reconsi der the cal cul ation of Kelly’ s expenses to take i nto account
the cost to appellant of having to rent a two-bedroomapartnent in
order to house Kelly. The follow ng coll oquy ensued:

[THE COURT]: | don’'t agree - | don't disagree. | think

it is - it is necessary under these circunstances if

not hi ng el se changes that this child will be taken care

of on a day-to-day, minute-by-minute basis by her mother,

and they have to live together, and -

[ APPELLANT' S ATTORNEY]: But what | amsaying is that it
appeared when you did the calculations that you are not
adding anything -

[THE COURT]: I don’t know what to add. | saw her
nother’s [apartment] is $122.00. Now, | know that is a
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one- bedroom -
[ APPELLANT' S ATTORNEY]: Ri ght.

[ THE COURT]: - but | don’t know if that is based on her
I ncome or not. There is no evidence of that. Her incone
is less, so naybe she pays less. Kelly’ s incone is nore,
maybe she pays nore.

If they both live together and the | ease is under
the nother’s nane, maybe it is less. | don’'t know what
the figure would be, but it is a figure. There is going
to be a different nunber, there is no doubt about that.

| hope you all can figure that out.

* * %

[ APPELLANT' S ATTORNEY]: ... [BJut what | am saying is
that we have already got an entry for a two-bedroomis
469. So if you are effectively forcing Bonnie to - and
Kelly to live together, but then you are saying, well,
[appellant] has to incur the entire cost of a two-bedroom
without any contribution from the father, there should be
some kind of contribution - Kelly has to live somewhere,
and there should be sonme kind of contribution fromhim
toward the apartnent -

[ THE COURT]: The child s i ncome shoul d be apportioned to
her reasonabl e expenses, and that shouldn’t include any
of her nother’s expenses. If her nother nakes from
Soci al Security $540.00 a nmonth that is the extent upon
whi ch her nother can rely.

She can’t rely on any of Kelly’s noney to contribute
to any of her expenses, she cannot.

[ APPELLANT' S ATTORNEY]: | amnot asking her to do that,
what | am saying is that there is going to be a two-
bedroom apartnent that Kelly is going to be living in
wi th her nother, and you are effectively - | nean, it is
not like we are saying Kelly has to nove in with M.
McCart hy.

| nmean, Kelly will be living there, and part of that
apartnent expense is -is technically apportioned to
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Kelly. | amnot saying for himto pay anything towards
Bonni e, but | just think when you are |ooking at Kelly’s
living expenses, | am just asking Your Honor to
reconsi der and consider putting in a portion for her
actual |iving sonewhere.

[ THE COURT]: How much?
[ APPELLANT' S ATTORNEY]: Half of the 469.

[ THE COURT]: | don’t know, but shouldn’t it based on what
it really is?

[ APPELLANT’ S ATTORNEY]: It is 469. She has a two-bedroom
right now at the Grand, that is how nuch it is.

[THE COURT]: Ma’am | don't knowif it is going to be cut
in half or not, maybe it will be less than that. Maybe
it will be nore than that because there is two people
l'iving there.

| - 1 don't want her to be put out on the street or
have sone other place to live, | want her to have ... a
safe, confortable place to |ive.

[ APPELLANT' S ATTORNEY] : Wbul d Your Honor take additi onal
testimony on the anount of what it would be for a two
bedroombecause ny client says it will be the sane anount
if they are living together.

[ APPELLANT] : When we were living together, it was the
sane. W wouldn't be able to live at the G and. W
woul dn’t be able to get a place together.

[ THE COURT]: You know, | don't nean this disrespectful
[sic], but you cone in here like | amthe only person who
can deal with these problens. These are real problens in
these people’s lives and this little baby who can't take
care of hinself.

This has to- | nmean, shouldn’'t | have sone evi dence
ot her than what your client tells ne it is going to be?

[ APPELLANT' S ATTORNEY]: Well, you have got the evidence
of what a two bedroomis right now, 469.

[ THE COURT]: Yes.

25



[ APPELLANT' S ATTORNEY] : Even if you don’t half it, there

is still going to be sonme cost attributed to Kelly, even
if it is not half of 469, even if it is a third of 469,
there is still sone cost that is attributable to Kelly.
[ THE COURT]: Well, | don’t know that the nother can’t go
to the child s place and sign the |lease that the child s
pl ace is- and for | ess noney. | don’t know how that al
wor ks.

Sonebody has to tell ne how that works because it
m ght be because of her disability she qualifies as the
primary tenant that the child can live wth. | nean,
maybe that is how it works.

| don’t want to foreclose that, but | just can't
make a guess.... | just can’t guess...
[THE COURT]: ~-- and | am not going to.

[ APPELLANT' S ATTORNEY]: It is just what you are then
effectively saying is that her living expenses are zero
to live in an apartnent?

[ THE COURT]: No. | amnot saying that, | said it wasn't
reasonable for her to have her own place.... | have
rul ed. ...

(Bol df ace and italics added).

DISCUSSION

I.

Appel I ant conpl ai ns that appellee “seeks torelitigate exactly
the sane two points of law that were resolved by this Court in
McCarthy T. Relying on the doctrine of “law of the case” and
principles of res judicata and col | ateral estoppel, appell ant urges
this Court to uphold the conclusions announced in McCarthy I, in
which this Court recognized that: 1) the support of a destitute

adult child is “on equal footing” with the support of a mnor
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child, and 2) the child support guidelines, F.L. 8 12-202, apply in
cal cul ating support for an adult destitute children.

Appel | ee vigorously argues that the | aw of the case doctrine
does not apply here, because the case sub judice does not involve
“further proceedings in the same matter.” To the contrary,
appel | ee asserts that the litigation in McCarthy I “concluded when
this Court vacated the prior decision” and, upon renmand, there was
no further appeal fromthe entry of a final judgnment. He argues:
“The | aw of the case doctrine does not apply to this appeal because
the decision in McCarthy I was not rendered in the sane case. The
present appeal is based on a new factual record and is not sinply
a continuation of the prior matter.”

Even if the law of the case doctrine applies generally,
appel | ee contends that it is not arigidconcept. He asserts: “The
doctrine [of law of the case] was not created to prevent an
appel l ate court fromreexam ning a prior decision in another case
when presented wth a new record containing different facts.”
Claimng that McCarthy I erroneously concluded that the Cuidelines
apply to a case involving a destitute adult child, appellee also
insists that this Court has “the power” to “disregard or correct
its former decision....” Kline v. Kline, 93 M. App. 696, 700
(1992). For these reasons, appellee urges us “to revisit” our
unreported decision in McCarthy I, which “held that application of

the chil d support guidelines is mandatory i n determ ning the anount
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of child support to be awarded to a destitute adult child.”

Prelimnarily, we are satisfied that, in the context of this
case, the <child support nodification proceedings at issue
constituted a continuation of the previous <child support
proceedi ngs. Al though new evi dence was necessarily presented at
the nodification hearing, we disagree with appellee’ s suggestion
that the case sub judice nmust be analyzed as if it were entirely
di stinct from McCarthy I. W expl ain.

In the <circuit <court, both parties sought to show a
substantial change in circunstances as a basis to support their
respective notions to nodify the existing support order. Each
relied on F.L. 8§ 12-104. Under F.L. 8§ 12-104(a), a court has
di scretion to nodify a child support award, provided that there has
been “a ‘material’ change in circunstances, needs, and pecuniary
condition of the parties from the tinme the court last had an
opportunity to consider the issue.” Kierein v. Kierein, 115 M.
App. 448, 456 (1997) (citation omtted); see wills v. Jones, 340
M. 480, 489 (1995); Unkle v. Unkle, 305 M. 587, 597 (1986);
Petitto v. Petitto, 147 M. App. 280, 306 (2002).

The burden of proving a material change in circunstance i s on
t he person seeking the nodification. See Haught v. Grieashamer, 64
Ml. App. 605, 611 (1985). A change is “material” when it neets two
requi renents. First, it nmust be “relevant to the | evel of support

a child is actually receiving or entitled to receive.” wills, 340
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Md. at 488. Second, the change nust be “of a sufficient magnitude
to justify judicial nodification of the support order.” 1d. at 489
(citation omtted); see Wagner v. Wagner, 109 MI. App. 1, 43, cert.
denied, 343 Md. 334 (1996). Thus, the court nust focus upon “the
al | eged changes in income or support” that occurred after the child
support award was issued. wills, 340 Md. at 489 (enphasis added).
wills makes clear that “the passage of sonme event causing the | evel
of support a child actually receives to dimnish or increase” is
rel evant and material. 1d. at 488 n.1. A change “that affects the
i ncome pool used to cal culate the support obligations upon which a
child support award was based” is also relevant. Id.

Therefore, to neet the criteria for nodification, the court
bel ow had to consider the circunstances that were in effect when
the challenged support order was issued, as well as any new
evi dence on which the parties relied to justify the nodification.
In the context of a child support nodification proceedi ng, however,
such new evidence does not transformthe matter into an entirely
new case. See F.L. 8 12-202 (providing that the Guidelines apply
in child support nodification proceedings); Drummond v. Drummond,
350 M. 502, 508 (1998): Smith v. Freeman, 149 M. App. 1, 21
(2002); Dunlap v. Fiorenza, 128 M. App. 357, 363 (1999), cert.
denied, 357 Mi. 191 (1999).

It is also noteworthy that the parties did not file a new case

in seeking nodification. Rather, their nodification notions were
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filed in an existing case, Equity Case No. 72150, which was opened
in 1980 when the divorce litigation comenced. And, as we noted,
the trial court’s ruling, which is at issue on appeal, is captioned
“Modi fication Oder.” If that order did not pertain to the
conti nuation of an existing matter, there would have been not hing
for the court to “nodify.” In this light, the current battle is a
continuation of the parties’ ongoing war concerning child support.
To conclude otherwise is to ignore the elenents of a child support
modification proceedi ng.

Because the nodification proceeding was a continuation of
prior litigation between the parties with respect to child support
for Kelly, we next consider the parties’ conflicting clains
regarding the law of the case doctrine. In Maryl and, “once a
decision is established as the controlling | egal rule of decision
between the sane parties in the sane case it continues to be the
| aw of the case.” Kline v. Kline, 93 Ml. App. at 700; see Hagez v.
State, 131 Md. App. 402, 418 (2000); People’s Counsel v. Prosser
Co., 119 Md. App. 150, 176, cert. denied, 349 Ml. 494 (1998). In
general, the law of the case doctrine “prevents trial courts from
di sm ssing appellate judgment and relitigating matters already
resolved by the appellate court.” Stokes v. American Airlines,
Inc., 142 M. App. 440, 446 (2001), cert. denied, 369 M. 179
(2002). The doctrine also applies when we revisit a prior decision

of this Court involving the sane parties and the sanme claim Id
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see also Turner v. Housing Authority, 364 M. 24, 31-32 (2001);
Korotki v. Springer, 218 Md. 191, 193-194 (1958); Hawes v. Liberty
Homes, Inc., 100 M. App. 222, 230 (1994). Therefore, when an
appel l ate court “answered a question of law in a given case, the
Issue is [usually] settled for all future proceedings.” Stokes,
142 Md. App. at 446.

Nevert hel ess, as appellee correctly observes, the doctrine is
not “an inflexible rule of law” Stokes, 142 M. App. at 446.
Rather, “it is a judicial creation....” 1d. The Court of Appeals
explained in Goldstein & Baron Chtd. v. Chesley, 375 M. 244, 253
(2003):

[T]he "law of the case" doctrine is one of appellate

procedure and conveni ence rather than an inflexible rule

of law, such as claim or issue preclusion, and ...

al though an appellate decision certainly binds |ower

courts, the appellate court that rendered the decisionis

not precluded fromreconsidering an issue it previously

decided, even in the sane case, when exceptiona

ci rcunstances so warrant. The thrust of Hawes [ v. Liberty

Homes, 100 MJ. App. 222, cert. denied, 336 M. 300

(1994)] was that decisions rendered by a prior appellate

panel of the Court of Special Appeals wll generally

govern in a second appeal "unless (1) the previous

decision is patently inconsistent wth controlling

princi pl es announced by a higher court and is therefore

clearly incorrect, and (2) following the previous

deci sion woul d create mani fest injustice."

The Court of Appeals has carved out three exceptions to the
general rule regarding | aw of the case, stating that an appellate
court will depart froma prior decision when “‘the evidence on a

subsequent trial was substantially different, controlling authority
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has since nmade a contrary decision on the |aw applicable to such
i ssues, or the decision was clearly erroneous and would work a
mani fest injustice.’” Turner, 364 MI. at 34 (quotation omtted);
see Scott v. State, 150 Md. App. 468, 475-76 (2003); Stokes, 142
MI. App. at 447.

“The law of the case doctrine |lies sonmewhere beyond stare
decisis and short of res judicata.” Tu v. State, 336 M. 406, 416
(1994). Stare decisis is intended “to insure that people are
guided in their personal and business dealings by prior court
deci sions, through the established and fixed principles they

announce. .. Plein v. Department of Labor, Licensing and

Regulation, 369 Md. 421, 435 (2002). The related doctrine of res
judicata “is intended to prevent multiplicity of litigation and to
avoid the vexation, costs and expenses incident to nore than one
suit on the sanme cause of action.” Carlin v. Fischer, 212 Ml. 526,
533 (1957). The Court elucidated the relationship between stare
decisis, res judicata, and |law of the case in Tu, 336 M. at 416:

“The |l aw of the case, like stare decisis, deals with the
ci rcunstances that permt reconsideration of issues of
I aw. The difference is that while stare decisis is
concerned with the effect of a final judgnent as
establishing a legal principle that is binding as a
precedent in other pending and future cases, the |aw of
the case doctrine is concerned wth the extent to which
the law applied in decisions at various stages of the
same litigation becomes the governing principle in later
stages.... As applied to appellate court decisions, it
serves the dual function of enforcing the nmandate and
precluding nmultiple appeals to review the sane error

Li ke stare decisis, the doctrine of the |law of the case
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Is quite rigidly applied to force obedience of an

inferior court, but nore flexibly inits application to

reconsideration by the court that made the earlier

decision.”
(quoting 1B J.W Moore, J.D. Lucas & T.s. Currier, MooORE S FEDERAL
PracTice, 1 0.401 at 1-2 to 1-3 (2d ed. 1993) (footnote omtted)).

The inportant issue of whether the Quidelines apply in
cal cul ating support for a destitute adult child is a question of
| aw, which was certainly resolved as to these parties and their
child in McCarthy I for purposes of |aw of the case. Because
McCarthy I was not a published opinion, however, it did not
establish a legal principle concerning application of the
Quidelines that is binding in other cases as judicial precedent.
Maryl and Rule 8-114 provides that an unreported decision “is
nei ther precedent within the rule of stare decisis nor persuasive
authority.” Consequently, it “my be cited only (1) when rel evant
under the doctrine of the law of the case, res judicata, or
collateral estoppel, . . . .” Id. See Piper v. Layman, 125 M.
App. 745, 751 (1999). In light of the inportance of the issue
regardi ng the application of the GQuidelines in a case involving a
destitute adult child, and because McCarthy I was |imted to the
parties to this case, we shall consider the issue again, infra

In contrast to the issue regarding the application of the
Quidelines in calculating support for a destitute adult child, the

determnation in McCarthy I, upholding the finding that Kelly is an

adult destitute child, was predicated on the application of lawto
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specific factual findings. Those findings are subject to change.
Put anot her way, even if the parties agree that Kelly suffers from
a serious nental infirmty, the conclusion that Kelly is a
destitute adult child nust be based on a finding that she now | acks
the ability to be self-supporting. That conclusion, in turn,
depends upon current evidence relating to Kelly' s earnings and
expenses.

Accordingly, the | aw of the case doctrine does not necessarily
precl ude our reconsideration of Kelly' s status as a destitute adult
child. However, as the party seeking to termnate support,
appellee had the burden to denonstrate that Kelly is self-
supporting, despite her developnental disability. W shall next
consi der that issue.

II.

Appel | ee chal l enges the trial court’s finding that Kelly is a
destitute adult child under F.L. 8§ 13-101(b). While conceding that
Kelly has substantial limtations, appellee maintains that she is
not a destitute adult child because the evidence denonstrated that
she has sufficient neans to support herself, notw thstandi ng her
di sability.

In his brief, appellee wites:

Kel I y has no understandi ng of her financial affairs. She

does not know her own sal ary; her nother pays all of her
bills; Kelly does not know how nuch her rent is; she does

not know if her apartnment has a utility bill; Kelly has
never witten a check, made a bank deposit or used a bank
machi ne.
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Kelly is conpletely dependent on her nother for al

of her daily needs. Her nother picks out her clothes and

puts on her make-up. Kelly cannot conb her hair, shave

her | egs or brush her teeth w thout her nother’s help.

Kel | y does not nake her own neal s or go grocery shoppi ng

by hersel f. She cannot cook for herself. \Wen Kelly

goes cl ot hes shoppi ng she never goes by hersel f. Wthout

her nother’s assistance, Kelly would not be able to get

up, get dressed, wash or go to work.

According to appellee, “for there to be a finding that an
adult child is a ‘“destitute adult child,’” the child s inability to
be sel f-supporting nmust be ‘due to [the child' s] nmental or physical
infirmty.” Heclains that “[t]here is no evidence inthis case to
support a finding either (a) that Kelly’'s income level is
restricted by her disability, or (b) that her expenses are rel ated
to her disability.” Appellee adds: “A parent ... has no duty to
support an adult child nmerely because the child has insufficient
funds for self-support unless the reason that the child cannot be

sel f-supporting is ‘due to nental or physical infirmty. In his
view, the “evidence in this case does not show any connection
between Kelly’'s disabilities and her alleged inability to neet her
nont hly needs; therefore, the trial court’s finding that Kelly is
a ‘destitute adult child is clearly erroneous.”

Parents have a common | aw and statutory duty to support their
m nor children. See Middleton v. Middleton, 329 M. 627, 633
(1993); Sczudo v. Berry, 129 M. App. 529, 542 (1999); Goldberger
v. Goldberger, 96 M. App. 313, 323, cert. denied, 332 M. 453

(1993); see also Title 12 of the Fam |y Law Article. But, a parent
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has no conmon | aw duty to support an adult destitute child. See
Smith v. Smith, 227 M. 355, 359 (1962); Borchert v. Borchert, 185
Ml. 586 (1946). Rather, that duty is a statutory creation.

In Borchert, 185 MI. at 590, the Court of Appeals announced
that a parent has no obligation under common |aw to support an
adult child who is physically or nmentally disabled. That decision
pronpted the General Assenbly to enact a lawin 1947, then codified
in Section 97 of Article 27, M. Ann. Code, which nmade it a
crimnal offense for a parent of neans to fail to support a
destitute adult child. In Smith v. Smith, supra, 227 Ml. at 360,
the Court relied on that statute to uphold a trial court’s order
requiring the father of a disabled adult child to pay weekly child
support to the child s nother.

A parent’s statutory duty to support an adult child is
triggered by a finding that the child is a destitute adult child
within the nmeaning of F.L. 8 13-101(b). That provision defines a
destitute adult child as “an adult child who: (1) has no neans of
subsi stence and (2) cannot be self-supporting, due to nmental or
physical infirmty.” Goshorn v. Goshorn, _____ M. App. ____, No.
1424, Septenber Term 2002, slip op. at 26 (filed Decenber
2003); see Sininger v. Sininger, 300 M. 604, 615 (1984)
(di scussing Art. 27, 8§ 97, the predecessor to F.L. 88 13-101 and
13-102, and finding a parental duty to support an adult destitute

child even if the disability occurred after the child reached the
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age of mmjority); Freeburger v. Bichell, 135 Ml. App. 680, 686
(2000); Presley v. Presley, 65 Ml. App. 265, 276 (1985).

Even if the adult child neets the criteria set forth in the
statute, however, the duty of a parent to support such a child does
not arise unless “the parent has or is able to earn sufficient
means” to provide support. F.L. 8 13-102(b); see Freeburger, 135
Ml. App. at 691; Presley, 65 Md. App. at 276-77. |If the parent has
sufficient means to provide support, F.L. 8 13-102(b) nekes it a
m sdeneanor for that parent “to neglect or refuse to provide ...
food, shelter, care, and clothing” to the adult destitute child.

“[T] he primary purpose of F.L. § 13-102(b) is ... to renove
from public support destitute and di sabl ed peopl e whose rel atives
are financially able to support them” Freeburger, 135 Ml. App. at
692. In determning the anmount of support, F.L. 8§ 13-107(b)
requires the court to “consider the financial circunstances of the
i ndi vi dual .”

In this case, there is no contention that appellee |acks
sufficient means to support Kelly. There is also no dispute that
Kelly has a serious nental infirmty. Instead, the issue concerns
Kelly's capacity to be self-supporting.

As appel | ant observes: “Every judicial officer that has been
involved in this case since 1998 has found that Kelly is an Adult
Destitute Child.” Indeed, as recently as August 2001, in McCarthy

I, this Court upheld the circuit court’s finding that Kelly was an
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adult destitute child, even though she was earni ng $16, 000 per year
at the time of the master’s hearing in 1999. Since then, Kelly’s
annual enpl oynent income has increased to about $22,000 per year.
But, her expenses have al so i ncreased. For exanple, after the | ast
hearing, Kelly noved i nto her own apartment; she no | onger receives
Soci al Security benefits; and she nmust pay her own heal th benefits.

The court below concluded that, despite Kelly s increased
i ncome, she is not self-supporting, because her net inconme is |ess
than her reasonabl e expenses. We undertake the review of that
deci si on based on a clearly erroneous standard. Ml. Rule 8-131(c);
Helinski v. Harford Mem. Hosp., Inc., 376 M. 606, 614 (2003);
Roper v. Camuso, 376 M. 240, 260 (2003); Fuge v. Fuge, 146 M.
App. 142, 180 (2002), cert. denied, 372 M. 430 (2002). In our
view, the trial court was not clearly erroneous in finding that
Kelly remains a destitute adult child.

Presley v. Presley, supra, 65 M. App. 265, is instructive
because of its factual simlarities to this case. There, the Court
consi dered whether the circuit court erred in requiring the father
of Panela, a “mldly nentally retarded” wonan with an 1Q of 77, to
make peri odi c support paynents.

Panel a requi red considerable help fromher nother with daily
activities, such as shopping and budgeting. Yet, the nother had
all oned Panela to “take an apartnent of her own” and “to have her

own car.” Id. at 270. Despite her handicap, Panela was also
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“capabl e of gainful enploynent.” 1d. at 271. 1n 1985, she earned
a gross annual salary of $14,200, although her salary was not
adequate to neet all of her |iving expenses; she had a deficit of
approxi mately $200 per nonth. Id. at 271. Nevert hel ess, the
father discontinued support paynents when Panel a turned nineteen,
because he “objected” to Panela living in her own apartnent or
havi ng her own car, claimng “her standard of |iving was too high.”
Id. at 270, 272.

The trial court found that Panela “substantially supports
hersel f,” id. at 272, but was concerned about the pernmanency of
Panela’s job. 1d. Yet, because the court anticipated that Panel a
woul d “be on her own,” the court did not want to “assign[] to her
a standard of living that she is not going to be able to maintain.”
Id. To “bridg[e] this gap,” id. at 273, the trial court ordered
the father to pay $100 per nonth in child support, stating, id.:

“We have to be pragmatic in these things. These are sad
t hings, but there is no obligation that a parent naintain
a child indefin[i]Jtely in an artificial standard of
living. Any child earning fourteen thousand dollars a
year can maintain a decent standard of 1living without
assistance. And I think it 1is manifestly unfair to
require a parent to maintain a child in a standard of
living in excess of that indefinitely.” (Enphasis in
original).

The trial court also set the matter in for a review The
court explained that “if [Panel a] goes off probationary status, the

Court foresees an end” to the father’s support obligation. Id.

(italics del eted).
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Witing for this Court, Judge WI ner observed, id. at 272:

Panel a i s not quite so i ndependent as her |iving and
wor ki ng arrangenents facially mght suggest. Appellee
[the nother] furnished her apartnent and bought her a
car; she has paid for Panela s unreinbursed nedical
expenses and has made up part of Pamela s general nonthly
deficit. She has al so provi ded substantial assistance to
Pamela in ternms of everyday activities - shopping,
budgeti ng, attending to her clothes, etc.

Most of this evidence was not really in dispute.
Appel lant’s position was not that Panela didn't have

t hese expenses, but that they were unnecessary. He
objected to Panela’s having her own apartnent and car,
and in general thought her standard of |iving was too
hi gh.

In analyzing the trial court’s order, Judge WI ner explored
the statutory definition of a destitute adult child and the
parental duty of support for an adult child who has an infirmty
and cannot be self-supporting. The Court made clear that “if
appel |l ant and Panel a neet the criteria” of F.L. § 13-101 and § 13-
102, then “appellant can be nade to provide support....” Id. at
276.

Significantly, while the Court enphasized that the duty of
support extends only to reasonable expenses, it also nade clear
that a disabled adult child need not be unable to work entirely in
order to qualify for support. The Court said, id. at 277-78:

The first elenment [of F. L. 8 13-101(b)] is
suscepti bl e of three interpretations. One could read the

| anguage literally to require that the child be utterly

penni | ess and unable to work — a hopel ess charity case.

W do not believe that the Legislature intended the

| anguage to be read so harshly, however; nor have the

cases so read it. See Sininger v. Sininger, supra, 300
Ml. 604; Stern v. Stern, supra, 58 M. App. 280. A
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second approach, toward the ot her end of the spectrum is
to find a duty of support (against a sufficiently
af fl uent parent) whenever the child' s wealth or earning
capacity is insufficient to defray his expenses, no
matt er how extravagant those expenses m ght be. W al so
reject that approach; it is inconsistent with the very
concept of a "destitute adult child" and can hardly have
represented the legislative intent.

The nost reasonable construction, we think, lies

bet ween t hose extrenmes. The child need not be penniless,

nor may he be profligate. The duty of support arises when

the child has insufficient resources and, because of

mental or physical infirmty, insufficient incone

capacity to enable him to neet his reasonable |iving
expenses. This is a famliar standard which can be easily
applied and readily reviewed. The court can exam ne the
child' s avail abl e assets, his eligibility for disability

or other assistance, and his earning capacity and wei gh

t hemagai nst what he reasonably needs to provi de a proper

subsi stence | evel.

The Presley Court concluded that the trial judge had
articulated the proper standard to anal yze support, but “erred in
applying the standard.” 1d. at 278. The Court observed that the
duty of support did not depend on whether Panela was a “tenured or
probati onary” enployee, id., as that “had no effect on her current
| evel of expenses or her ability to neet those expenses through her
own resources.” Id. at 278-79. Because the trial judge failed to
consi der Panela’ s “total expenses in |light of her resources,” id.
at 279, the Court remanded the case, wthout affirmng or
reversing, and directed the court to “weigh Panela s total
reasonable living expenses against her existing available
resources. |If it finds a net deficit — a need for parental support

— it may then order such support.” Id. at 279. W continued: “That
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support can be ordered in the form of periodic cash paynents
provi sion of insurance, paynment of unreinbursed expenses, or sone
conmbination....” Id.

Based on the rationale of Presley, we are satisfied that the
trial court was not clearly erroneous in finding that Kelly is an
adult destitute child. After cautiously calculating Kelly’'s

expenses and her incone, the court bel ow found a deficit. Although

Kel Iy has sone “nmeans of subsistence,” the court was satisfied that
Kelly is not self-supporting because she is unable to pay all of
her reasonabl e expenses.

If this Court in 1985 did not consider that the adult child s
earnings of $14,000 automatically precluded a finding that the
adult child was destitute, then we are hard pressed to conclude in
Decenber 2003, 18 years later, that Kelly' s earnings of $22,000
conpel a finding that she cannot qualify as a destitute adult child

within the neaning of F.L. § 13-101.

III.

Appel | ee contends that the Guidelines do not apply to an adult
destitute child. He asserts that the proper anount for the court
to award is the difference between the destitute adult child s
“total reasonable living expenses [and] her existing available
resources.” The father asserts:

The enactnment of the [child support] guidelines ...
represented a significant departure from the manner in

whi ch the anmount of child support for mnor children had
been determ ned by Maryland courts prior to 1989. The
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I ssue for this Court to determne in the present appeal

Is whether the General Assenbly intended for that

departure to apply to determ nations of child support for

destitute adult children. The duty of a parent to

support a destitute adult child devel oped | egislatively

along a parallel track with the duty of an adult child to

support a destitute parent. The child support guidelines
do not apply in the latter instance.

Appel | ee points out that Art. 27, 8 97 (“Failure of parent to
support destitute adult child’) was nodeled by the |egislature
after Art. 27, 8 104 (“Failure of children to support destitute
parents”). The Court observed in Sininger v. Sininger, supra, 300
Ml. at 612, that “the General Assenbly essentially tracked the then
existing ‘Destitute Parents’ subtitle when it responded to Borchert
with the ‘Destitute Children’ subtitle....” See Freeburger v.
Bichell, supra, 135 MI. App. at 692 (“As we see it, the primary
purpose of F.L. 8 13-102(b) is the sane as the primary purpose of
F.L. 8 13-102(a) as recognized by this Court in Blucher [v.
Elkstrom, 68 Ml. App. 459 (1986), vacated on other grounds, 309 M.
458 (1987)]: to renove from public support destitute and disabl ed
peopl e whose relatives are financially able to support them’
(Citations omtted)).

According to appellee, it is significant that the | egislature
nodel ed the parental obligation to support a destitute adult child
on the statute requiring parental support. Based on the notion of
a “parallel track,” appellee asserts that the Quidelines

“obviously” are inapplicable in regard to support for an adult

destitute child, just as they are inapplicable to the duty of an
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adult child to support a destitute parent. He states:

When t he Maryl and | egi sl ature enacted t he destitute adult

child statute, it decided to mrror the newlaw after the

t hen exi sting destitute parent statute rather than after

the then existing | aws which i nposed a duty on parents to

support their mnor children. The General Assenbly could

have included destitute adult children wthin the

statutory protections for mnor children. From the

Legislature’s failure to do so can be inferred a

| egislative intent to treat the support obligation of

parents for destitute adult children as anal ogous to the

support obligation of children for destitute parents
rather than to the support obligation of parents for
their mnor children.

Even if the origin of nandated support for adult destitute
children developed along a parallel track wth support for
destitute parents, this does not establish that the General
Assenbl y meant to preclude use of the Guidelines in cases involving
adult destitute children. Stern v. Stern, supra, 58 Ml. App. 280,
on which this Court relied in both Goshorn and McCarthy I, isS
not ewor t hy.

In Stern, the Court discussed M. Code, Art. 27, 8§ 97, and
said, id. at 294: “This particular statute was construed in Smith
v. Smith, 227 Ml. 355, 360 (1962), to be a clear indication of the
intent of the legislature to place failure to support an
i ncapacitated [adult] child on equal footing with failure to
support a mnor child.” The Stern Court continued: “Since the
Court of Appeals has held that the legislature intended ‘to place

the failure to support an i ncapacitated child on equal footing with

failure to support a mnor child,” it follows that the procedure
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and renedies for the enforcenent of that right nust also be ‘on
equal footing.’” Id. at 295. The “procedure”, it seens to us,
necessarily includes the use of the Cuidelines.

In McCarthy I, appellee advanced the sane position that he
urges here. Rej ecting appellee’s position in McCarthy I, Chief
Judge Murphy wote for the panel:

We are persuaded that the Child Support Cuidelines

are as applicable to a “destitute adult child” as they

are to a mnor child. Any other interpretation would be

i nconsistent with the well established requirenent that

“the procedure and renedies for the enforcenent of [an

i ncapacitated adult child s] right [to parental support]

must ... be ‘on equal footing” [with a mnor childs

right to parental support.”

McCarthy I, slip op. at 9-10 (quoting Stern, 58 M. App. at 295).

Mor eover, just recently, in Goshorn v. Goshorn, supra, this
Court expressly held that the “guidelines are applicable to
destitute adult children....” 1d., slip op. at 29. That
concl usi on, announced i n a published opinion, resolves this natter.

To be sure, the General Assenbly has not expressly stated that
the Guidelines apply to cases involving adult destitute children.
But neither has it said that they do not apply. F.L. 8§ 12-
202(a) (1) states: “Subject to the provisions of paragraph (2) of
this subsection, in any proceeding to establish or nodify child
support, whether pendente lite or permanent, the court shall use
the child support guidelines set forth in this subtitle.”
(Enmphasis added). In our view, if the legislature neant to limt

use of the @idelines to minor children, or to bar the use of the
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GQuidelines in a case involving a destitute adult child, it would
have sai d so.

Title 10 of the Famly Law Article is captioned “Support In
General .” In Subtitle 3 of Title 10, which pertains to the
Maryl and Uniform Interstate Fam|ly Support Act, F.L. 8 10-301(b)
defines “child” as “an individual, whether over or under the age of
majority, who is or is alleged to be owed a duty of support by the
i ndividual’s parent....” (Enphasi s added). That definition
suggests to us that the legislature was well aware of the
di fference between m nor and adult children. Yet, nowherein Title
12 does the statute restrict the application of the Guidelines to
m nor chil dren.

The principles of statutory construction are relevant to our

anal ysi s. “The interpretation of a statute is a judicial
function.” Rouse-Fairwood Development Limited Partnership v.
Supervisor of Assessments, 138 M. App. 589, 619 (2001). A

““cardinal rule of statutory interpretation is to ascertain and

effectuate the intention of the |egislature. Degren v. State,
352 Md. 400, 417 (1999)(quoting Oaks v. Connors, 339 M. 24, 35
(1995)); see State v. Green, 367 M. 61, 81 (2001); webster v.
State, 359 M. 465, 479 (2000); Board of License Comm’rs. v. Toye,
354 M. 116, 122 (1999). ““The primary source of |egislative

intent is . . . the language of the statute itself.’” State v.

Pagano, 341 Md. 129, 133 (1996) (citation omtted); see Adamson v.
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Correctional Med. Servs., 359 M. 238, 251 (2000); Huffman v.
State, 356 Ml. 622, 628 (1999).

Generally, we “will not ... divine a legislative intention
contrary to the plain |anguage of a statute or judicially insert
| anguage to i npose exceptions, limtations or restrictions not set
forth by the legislature.” TLangston v. Langston, 366 Ml. 490, 515
(2001). Simlarly, “[wle neither add nor delete words to a clear
and unanbi guous statute to give it a nmeaning not reflected by the
words the Legislature used or engage in a forced or subtle
interpretation in an attenpt to extend or limt the statute’'s
nmeani ng.” Taylor v. Nationsbank, 365 Ml. 166, 181 (2001); see Mid-
Atlantic Power Supply Assoc. v. Public Service Comm’n of Md., 361
Ml. 196, 204 (2000) (recognizing that “we neither add nor delete
words to a clear and unanbi guous statute to give it a neaning not
reflected by the words the Legislature used or engage in a forced
or subtle interpretation in an attenpt to extend or limt the
statute’s neaning”).

Odinarily, “if the plain neaning of the statutory | anguage is
cl ear and unanbi guous, and consistent with both the broad purposes
of the legislation, and the specific purpose of the provision being
interpreted, our inquiry is at an end.” Breitenbach v. N. B. Handy
Co., 366 M. 467, 473 (2001). So long as “the language [of a
statute] is clear and unanbi guous, there is usually no need to | ook

further.” Gary v. State, 341 Md. 513, 521 (1996). On the other
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hand, the plain neaning rule is “elastic, rather than cast in
stone[,]” and if “persuasive evi dence exi sts outside the plaintext
of the statute, [pertaining to the nmeaning of a provision,] we do
not turn a blind eye to it.” Adamson, 359 M. at 251. Rather, “in
determ ning a statute's neaning, courts may consi der the context in
whi ch a statute appears, including related statutes and | egi sl ative
history.” Ridge Heating, Air Conditioning & Plumbing v. Brennen,
366 Md. 336, 350-51 (2001). “We mmy al so consider the particul ar
problem or problens the |egislature was addressing, and the
objectives it sought to attain.” Sinai Hosp. of Baltimore v. Dep’t
of Employment and Training, 309 Md. 28, 40 (1987). *“This enables
us to put the statute in controversy in its proper context and
t hereby avoid unreasonable or illogical results that defy common
sense.” Adamson, 359 M. at 252.

I n addi ti on, we may al so consi der t he consequences resulting
from one neani ng rat her than anot her, and adopt that construction
whi ch avoids an illogical or unreasonable result, or one which is
i nconsi stent with common sense.’” Chesapeake Charter, Inc. v. Anne
Arundel County Board of Educ., 358 M. 129, 135 (2000) (citation
omtted); see Romm v. Flax, 340 Md. 690, 693 (1995).

Looking at the statutory schene as a whole, in light of the
wel | honed principles of statutory construction, we are satisfied

that the Guidelines apply to the establishnment or nodification of

child support for an adult destitute child as well as a mnor
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child. I ndeed, strict adherence to appellee’s position could
result in the subordination of Kelly's best interest in favor of
appel lee’s desire, for economc reasons, to limt his support
obligation. That position would conflict with the public policy
considerations that culmnated in the enactnent of F.L. § 12-202
and F.L. 8 13-102. (Cf. Shrivasta v. Mates, 93 M. App. 320, 330-
335 (1992) (recognizing the paranount inportance of the child s
best interests and the inportance of the guidelines as a matter of
public policy, even when the parents had an agreenent as to child
support).

Several other states have addressed the question of whether
their child support guidelines apply to adult destitute childrenin
the absence of clear |anguage in the applicable statute or rule.
In Ex Parte Cohen, 763 So.2d 253, 256 (Al a. 1999), for exanple, the
appl i cabl e statute stated: “CGuidelines for child support are hereby
established for use in any action to establish or nodify child
support, whether tenporary or permanent.” Because the text
referred to “any action,” the Al abama court held that the provision
enconpassed all actions for child support, not nerely actions
concerning mnor children. Id.

Simlarly, in DeMo v. DeMo, 679 So.2d 265, 266-67 (Ala. G v.
App. 1996), the Al abama Court of Civil Appeals construed the child
support guidelines established by a rule pronulgated by that

state’s highest court. The rule did not specifically provide that
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the guidelines apply to adult destitute children. I nstead, it

referred only to “child support.” The Al abana court concl uded t hat
the words “child” and “children” in the guidelines include
dependent adult children. It reasoned that the state’s highest

court “could have precluded the application of the guidelines to

adult disabled children by specifying that the guidelines are

applicable only to “mnor’ children.” 1Id. at 267. Because there
was no such “limtation” in the rule, the court reasoned that “it
is logical to conclude that no limtation was intended.” Id.

The Court of Appeals of California addressed the issue in In
re: Marriage of Drake, 53 Cal. App. 4th 1139, 1156, 62 Cal. Reptr.
2d 466 (Cal. App. 2d Dist. 1997), review denied, 1997 Cal. LEXI S
3395 (Cal. 1997). It noted that the |I|egislature had not
di sti ngui shed between m nor children and adult disabled childrenin
regard to the child support guidelines, which indicated to that
court that the legislature intended the guidelines to “enconpass”
incapacitated adult children. 1d. at 1155-1157.

In reaching its conclusion, the court observed that, with one
exception, the legislature had used the term “child” rather than
“mnor child” throughout the pertinent provisions. On the other
hand, the California legislature had enacted two separate but
rel ated provisions regarding the duty of parental support, one of
whi ch concerned a m nor child and the other of which concerned an

i ncapacitated adult child. The court said:
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We therefore infer that “the Legislature was fully aware

of the need to differentiate between ‘mnor’ children or

“adult’ children ... where it intended to Ilimt

applicability of a particular provisionto mnor children

on the one hand or adult children on the other,” and we

conclude that the Legislature’ s use of the unqualified

word “child” here “nust be deened to have been a

consci ous, deliberate choice intended to refer to any

child owed a duty of support by a parent.”
Id. at 1156-57 (citation omtted).

See also In re Marriage of Cropper, 895 P.2d 1158, 1160 ( Col o.
Ct. App. 1995) (finding application of the child support guidelines
appropri ate because the parties’ 24-year old daughter was nentally
retarded and required continued parental assistance); Crawford v.
Crawford, 633 A. 2d 155, 160, 163 (Pa. 1993) (stating that “parental
support is required where a child has a physical or nental
condition which exists at the tinme child reaches mjority and
prevents the [adult] <child from being self-supporting or
emanci pated,” and concl uding that “a court has discretion to enter
a support award that is outside the guidelines after considering
t he uni que needs of the parties.”); Peterson v. Smith, 415 S.E. 2d
431, 433 (S.C. . App. 1992) (“[We find no | ogical reason why the
gui del i nes shoul d not apply to such a disabled [adult] child.”); In
re M.w.T., 12 S.W3d 598, 602 (Tex. App. 2000)(The child support
obligation continues pursuant to the guidelines if a child s
infirmty is known before he reaches the age of majority); worford

v. Stamper, 801 S.W 2d 108, 109 (Tex. 1990) (concluding that trial

court did not err inutilizing child support guidelines for support
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of disabled adult child). But see Davis v. Davis, 84 S.W 3d 447,
452 (Ark. 2002)(providing that when a child is nentally or
physical ly disabled, the court may order a continuation of child
support as if the child were still under the age of mgjority;
anal yzing parents’ inconme in |ight of guidelines; and concl uding
that amount of child support award lies within court’s sound
di scretion); Sanders v. Sanders, 902 P.2d 310, 314 (Al aska
1995) (noting that in a case in which an adult child is incapabl e of
supporting hinmself due to enotional problens, the duty to provide
child support continues as if the child had never reached the age
of majority but guidelines do not apply); Streb v. Streb, 774 P.2d
798, 801 (Al aska 1989) (recognizing parental duty to support adult
di sabled child but concluding that child support guidelines are
i napplicable, and stating that “award should be reasonably
calculated to reinburse the noving party for a fair percentage of
funds actually spent....”); In re Marriage of Hansen, 514 NW 2d
109, 112 (lowa App. 1994) (“[Tlhe child support guidelines
promul gated by the suprenme court do not apply in fixing support in
cases invol ving adult dependent children”).

For the reasons so well stated by this Court in McCarthy I and
Goshorn, we conclude that the CGuidelines apply in calculating
support for Kelly, an adult destitute child.

IV.

Even if the Cuidelines apply, appellee’ s financial concerns
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are well protected by the statutory schenme, in that the court is
vested with discretion that allows it to depart formthe strict
application of the @iidelines wunder certain circunstances.
Moreover, in the case of an adult destitute child, F.L. 8§ 13-107
requires the court to consider “the financial circunstances of the
i ndi vi dual .” See Drake, 53 Cal. App. 4'" at 1157 (noting that
guidelines are not “fatally inflexible” with respect to adult
di sabl ed children and their parents).

In regard to an award of child support in an anount other than
what is mandated by the Guidelines, F.L. 8§ 12-202(a)(2) states:

(2)(i) There is a rebuttable presunption that the
anount of child support which would result from the
application of the child support guidelines set forth in
this subtitle is the correct anount of child support to
be awar ded.

* * %

(iv) 1. If the court determnes that the
application of the guidelines would be unjust or
i nappropriate in a particul ar case, the court shall nake
a witten finding or specific finding on the record
stating the reasons for departing fromthe guidelines.

2. The court’s finding shall state:

A. the anmount of child support
that would have been required wunder the
gui del i nes;

B. how the order varies from
t he gui del i nes;

C. how the finding serves the
best interests of the child;.

Even if the Guidelines apply, the court was certainly entitled
to consider Kelly' s earnings as a basis to nodify the child support

award and deviate from the GCui delines. As we noted, F.L. § 13-
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107(b) required the court to <consider Kelly' s financial
ci rcunst ances. The Court of Appeal s discussed contribution froma
m nor child in Drummond, 350 Ml. at 518, stating:

Al t hough section 12-202(a) does not specifically provide

that incone received by a child is to be considered as a

factor in deviating fromthe guidelines, we agree with

the Court of Special Appeals that the receipt of incone

by a child nmay be a relevant factor in determning

whet her "the application of the guidelines would be

unj ust or inappropriate.” FL 8§ 12-202(a)(2)(ii). Atrial

court has the discretion to deviate from the child

support award cal cul ated pursuant to the guidelines if,

after considering incone of a child, their application

woul d be unjust or inappropriate in a particular case.

The court bel ow determ ned that, under a strict application of
the Guidelines, Kelly was entitled to support fromappellee in the
range of $795 to $827 per nonth, depending upon which figure the
court accepted as to appellee’ s gross incone. In order to depart
fromthe Guidelines, a trial court nust make specific findings to
justify its ruling. In re: Joshua w., 94 Md. App. 486, 501 (1992);
see Tannehill v. Tannehill, 88 M. App. 4, 15 (1991). The court
deci ded to devi ate downward fromthe Gui deli nes, and awarded Kel |y
$150 per nonth (equal to $5 a day), because of Kelly’s enpl oynent
i ncone. The court recognized that its decision to reduce
appellee’s nonthly support obligation from $800 under the
gui delines to $150 “essentially nmeans [Kelly] can’t |ive where she
is living, she can’t nmake her car paynent.” But, the court was of

the view that the reduction was in Kelly's “best interest to

continue her lifestyle the way it is.”
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W do not quarrel wth the court’s determ nation to adjust
appel | ee’ s support obligation based on Kelly’s increased enpl oynent
i nconme. Nevertheless, we are of the viewthat the court failed to
expl ai n adequat el y how such a substanti al reduction conported with
Kelly’s best interest. Moreover, we conclude that the court erred
or abused its discretion in its analysis of Kelly' s expenses, and
that error, in turn, affected the court’s child support analysis.
W expl ai n.

The court acknow edged that Kelly's lifestyle is certainly not
“extravagant.” |t determ ned, however, that “it is not reasonable
for this child to have her own pl ace because she needs her nother
to be with her when she is hone....” The court explained: “l have
got to deal with the reality, and the reality is, well, here | am
saying you can’t have two hones, you can't live in two different
pl aces. There can only be one hone.” The court conti nued:

[ Appel l ant] can close the door when she goes to
sleep and get her privacy that way, but as odd as it

m ght seem ... the fact that she has her own place and

she has her own automobile is ... it is an option that

doesn’t necessarily nmean that -- and in this case | am

finding doesn’t nean that the father of this child has to

pay for it.

It is a choice that was nade by the child s nother

to ... broaden this child s Iife, put her out there in

her own place, ... and get her sone senblance of

i ndependence, but she can’t be independent. She can’t

be.

Therefore, the court disallowed all expenses associated with

Kelly’s housing and her car. It said:
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It is either one or the other, and if she is
i ndependent, she can take care of herself. |If sheisn't,
she can't. So I, for <child support purposes, am
determ ning that the expenses clained for rent, gas, and
el ectric, autonobil e paynent, gasoline, insurance for the
car, parking fee for tw cars is ... not a reasonable
expense under the context of the facts of this case, and
so | am excluding them
Appel l ant takes issue with the trial court’s decision,
claimng that the court had no legal authority to force Kelly to
“relinquish” the “benefits of residing in her own apartnent,” nor
any legal authority to order appellant to reside with Kelly.
Mor eover, appellant contends: “The Trial Court’s Order that Kelly
and her Modther nust |ive together, violates the Mther’s
fundamental constitutional right of liberty and freedom from
i nvoluntary servitude, and is contrary to the protections provided
to the Mdther under the 13'" Anendnent of the U.S. Constitution.”
Further, appellant asserts that, as a result of the court’s
ruling, she nust now secure a |arger apartnent. Therefore, she
argues that, at the very least, a proportion of the nother’s
expenses associated with procuring a larger apartnent to shelter
Kel Iy shoul d have been apportioned to Kelly in calculating Kelly’s
reasonabl e nonthly expenses. |In addition, appellant states that

the trial court erred because it did not include in Kelly's

expenses the cost of her health insurance.’

" Appellant also clains error because the court refused to
all ocate support to replace furniture and cl othes danaged by the
ruptured water pi pe. Appellant states: “The Trial court inproperly

(continued...)
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Appel lee insists that it is not reasonable for Kelly to have
a car or her own apartnent, and clains that the expenses for the
car and apartnent are “inconsistent” with “the evidence that Kelly
is alnost conplete[ly] dependent on others for her daily needs.”
Consequently, appellee agrees with the trial court’s finding that
“Kelly is not able to use either the car or the apartnent
I ndependent|y.” Further, he <clains that “Kelly' s financial
problens are due primarily to the fact that her nother has been
using Kelly’s noney for her own expenses and has incurred expenses
for Kelly that are not in Kelly s best interests.”

W have not been provided with any authority to suggest that
the court was entitled to require appellant, who is disabled, to
reside with Kelly. Although the applicable statute contenplates
financial support for a destitute adult child, so long as the
parent has the neans, it does not compel a parent physically to
reside with such a child. Mreover, in this case appellant has no

means to support Kelly financially. Therefore, we agree wth

(...continued)
reasoned that until Kelly actually incurred these additional costs
to purchase a bed and cl othing that her estimated repl acenent costs
included in her financial statenent were too speculative, and
therefore disallowed this expense entirely.”

This contention borders on frivolous. The court’s decision
regar di ng expenses due to the ruptured water pipe was not clearly
erroneous. The court nmay consider in futero expenses if
sufficiently docunented. However, appellant’s claimfor $420 per
nonth for the next year adds up to $5,040. The trial court acted
within its discretion in finding that such an anobunt exceeded the
necessary cost to replace furniture and that the expense was not
properly docunent ed.
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appellant that, in calculating Kelly's reasonabl e expenses, the
court should have allotted an appropriate amount for suitable
housi ng.

To be sure, many nentally inpaired people do manage to live
i ndependent|y or quasi-independently. G ven the countless hours
appel l ant continues to devote to Kelly’'s care, appellant’s desire
to house Kelly in a nearby apartnent, so as to facilitate a
senbl ance of independence and privacy for herself and Kelly, was
hardly unreasonable. But, if the court believed Kelly was truly
I ncapable of living alone, even with her nother’s assistance, it
shoul d have considered the cost of alternative housing, such as a
group hone or other assisted |iving options.

On the other hand, in the event that appellant is willing to
reside with her daughter, she is entitled to attribute to Kelly a
portion of her housing costs, includingrent, tel ephone, utilities,
i nsurance, and rel ated expenses. |In that circunmstance, then, the
court shoul d have i ncl uded such costs as part of Kelly’s reasonabl e
nont hl y expenses.

Interestingly, the court’s ruling requiring appellant to
reside with Kelly flies in the face of its other conclusion -- that
appel lant is not the | egal guardian or custodi an of Kelly, and has
no legal relationship to her. On that basis, the court seenmed to
chastize appellant for commngling Kelly's funds in a “famly

account.” It said:
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[ Appel lant] is not her guardian. She is not her

| egal custodi an. The nother has absolutely no right that

| know of — I know of no law that permts the nother to

commingle this child s noney with her own and t hen spend

it even though she is spending it for itens |ike food,

and cl othes, other sundries, thereis nolawthat pernits

the nother to do that.

We note that the court bel ow suggested that appellant failed
to present evidence of what a two-bedroom unit would cost.
Clearly, appellant did not anticipate that the court would require
Kelly to forfeit her apartment and nove in with appellant. Once
the court decided to follow that course, however, it should have
al l oned appellant an opportunity to present evidence as to the
additional cost to appellant of noving to a |larger apartnent, or
the cost of an alternative housing arrangenent for Kelly. |ndeed,
as an equity court focusing on Kelly s best interest, such an
opportunity was an inperative.

F.L. 8 12-102(e)(1)(ii) requires parents to maintain health
i nsurance coverage for their child unless “the child has been or
wi |l be enrolled under other reasonabl e health i nsurance cover age,
with the coverage to take effect no later than the effective date
of disenrollment.” F.L. 8 12-102(e)(1)(ii) (1999); see also
Goldberg v. Miller, 371 Md. 591, 606 (2002); Rohrbeck v. Rohrbeck,
318 M. 28, 37 (1989). Appel lee carried Kelly on his health
i nsurance policy until she turned twenty-one. Therefore, on

remand, the court should also consider Kelly's costs for health

i nsurance in assessing her reasonable expenses, along with any
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medi cal expenses that are not covered under Kelly' s health
i nsurance. The court may al so reconsider its ruling as to the car,
based on the extent to which Kelly's use of the car serves to
benefit Kelly.

In Iight of the foregoing, we shall vacate the Mdification
Order and remand for further proceedings. On remand, the circuit
court shoul d recal cul ate appell ee’ s child support obligation after
considering as part of Kelly' s reasonable expenses the cost of
Kelly’s housing and health insurance. Wiile the court shall use
the Guidelines as its starting point in determ ning appellee s
support obligation, a downward devi ati on may be warranted pursuant
to F.L. 8§ 12-202(a)(2)(iv) and F.L. 8§ 13-107(b).

JUDGMENT VACATED; CASE REMANDED TO
THE CIRCUIT COURT FOR MONTGOMERY
COUNTY FOR  FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION. COSTS
TO BE PAID BY APPELLEE.
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