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HEADNOTES: Costley v. State, No. 1013, September Term, 2004

Crimnal Law - Voir Dire

Trial court was not required to ask jury nenbers about in-Ilaw
probl ems or relationships in a case in which defendant was charged
with killing his nother-in-law because he Dblanmed her for
interfering in his marriage.

Crimnal Law - Confrontation Cd ause

The Confrontation Clause is not offended when an expert w tness
ot her than the author of an autopsy report testifies, based on the
objective findings stated in the report, to his or her own opinion
on the cause of death.
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A jury in the Grcuit Court for Carroll County (Mchael M
Gal | oway, J.) convicted Leon Costley, Jr., appellant, of the first
degree nurder of Helga N cholls, his fornmer nother-in-law, and of
wearing and carrying a weapon openly with intent to injure. Judge
Gal | oway sentenced appellant to a life term of incarceration
wi t hout the possibility of parole for the nurder conviction and to
a concurrent term of three years incarceration for the weapon
of fense. Appellant presents four questions on appeal:

|. Did the suppression court err in denying
his notion to suppress statenents he made
to the police?

I[1. Dd the trial court abuse discretion in
refusing to ask the jury questions
requested on voir dire?

I1l. Did the trial court err in admtting the
aut opsy report and Dr. Fow er’s testinony
about the contents of the report in
violation of the holding of Crawford v.
Washington?

IV. Dd the trial court err in refusing to
instruct the jury on second degree
depraved heart nurder and involuntary
mansl| aught er ?

We shall affirm

FACTS
Motion To Suppress
Prior to trial, appellant filed a notion to suppress
statements he made to State Police Corporals Bryan Pearre and
Christina Becker. The notion was heard and deni ed by the Honorabl e
Luke K. Burns, Jr.

State Police Corporal Bryan Pearre testified that at



approximately 11:55 a.m on August 14, 2002, he transported
appellant from 1647 O d Manchester Road to the State Police
Barracks in Westm nster. Appellant was under arrest at the tine.
Cpl. Pearre secured appellant in the front seat of the police car,
but did not advise appellant of his Miranda rights because he did
not intend to question himabout the crine.

Wil e stopped at a traffic light, Cpl. Pearre retrieved a
Maryl and State Pol i ce Detention Log, on which personal information,
such as nane, case nunber, address, social security nunber, was to
be recorded. Cpl. Pearce recounted:

| asked M. Costley what his social security
nunber was and he was -- he was sitting in the
passenger seat slunped over basically | ookin’
out the w ndow over to the right-hand side.
He didn’t acknow edge anything, so at that
point, | nudged himon the shoulder a little
bit and asked him what his social security
nunber was and his comrent was, “You have ny
wal l et, don’t you?” And ny -- ny exact words

back to himwas, “Yes, but why don’t you make
this easier on both of us and just give ne the

information | need?” M. Costley responded
by, “I'"'m not telling you shit.” | then
responded wth, “That’s good, | wouldn't
cooperate either if I was - - bein that you
have the upper hand here.” M. Costly then
said, “You have the upper hand here, not ne.”
And | made the coment, “You're right about
that.”

At that point the suspect stated, “Wy
don’t you hit me?” My -- ny response was,
“What ?” as in asking hima question, what. At
that point he said, “You heard ne, why don’t
you hit nme. That’'s all you people want to do
anyway, hit the poor little black man.” He
took a short pause and then stated, “I’m gl ad
that bitch is dead.”



Cpl. Pearre did not make any nore comments and ceased efforts
to fill out the format that tine. He denied that he sought any
information other than that needed for the form He also denied
t hat appel |l ant had asked for an attorney.

Corporal Christina Becker testified that at around 1:55 p. m,
she went to the hol ding cell area where appel | ant was i ncarcer at ed,
i ntroduced hersel f, and tol d appell ant she was going to take himto
an interviewroom®“where we could tal k.” Appellant did not object.
Cpl . Becker advi sed appel | ant of his Miranda rights by readi ng each
right to himand asking if he understood them and whet her he had
any questions. Appellant said that he understood themand did not
ask any questions. Cpl. Becker asked if he agreed to speak with
her, and appellant said he did. Becker then asked himto sign the
form which he did.

According to Cpl. Becker, appellant was initially “sonewhat
agitated.” He did not ask for nedical treatnent or make any ot her
requests during the interview She did not nmake any prom ses to
appel lant, nor did she threaten him or offer him inducenents to
talk to her. At approximately 4:00 p.m, appellant asked to speak
with an attorney. Cpl. Becker did not ask himany nore questions
and returned himto his holding cell.

On cross-exam nation, Cpl. Becker agreed that it was possible
t hat appellant “coul d have told not only Corporal Pearre, but sone

ot her troopers who had detained him” that “he wanted to speak to
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an attorney.”

Appel lant testified that when Cpl. Pearre began talking to
him he did not say anything. Appellant confirmed that Cpl. Pearre
asked him his social security nunber, and that he had responded
along the lines that Cpl. Pearre had indicated. According to
appellant, he told Cpl. Pearre he was not going to talk to himand
that he wanted to speak to a | awer, but Cpl. Pearre continued to
ask questions. Appellant also testified that he told the officer
who took himto a cell that he wanted an attorney.

Appel lant further testified that Cpl. Becker read him his
rights, slid the paper across the desk, and told himto sign it.
Appel l ant said that he did not pay attention when she read it, but
denied that she read his rights aloud Iine by line, and asked him
to sign or initial each. He said he signed the form because he
thought it nmeant he would get an attorney. He explained that he
“t hought you needed an attorney before they interviewed you.” He
deni ed that he had made the comrents Cpl. Pearre ascribed to him

Def ense counsel argued that Cpl. Pearre had “bait][ed]
[appellant] into a conversation,” and asked that the comments
appel l ant nade to him be suppressed. He further asked that the
statements be suppressed “from that point forward, when he's
al ready nmade that initial request for counsel at the station and in
the car.”

The suppression court denied the notion. After review ng the



evi dence,

Kristina Costley (Kristy)! testified that she was married to
appel l ant in 1995, and that they separated i n Septenber of 2000 and
di vorced i n June of 2002.

Brittany Costley, shortly after the marriage, and Kristy and

appel | ant

it comment ed:

There is certainly a question of
credibility here which we feel should be
resol ved in favor of Cpl. Becker. Qutside the
testinmony presented above the only other
evidence is the short form 180 which stated:
“I have read or have had read to nme this

expl anation of ny rights. | fully understand
questions w thout <consulting a |awer or
having a lawer present at this tine. My
decision to answer questions is entirely free
and voluntary and | have not been prom sed
anything nor have | been threatened or
intimdated in any manner.” This formis then

signed at the bottom by the defendant.
Def endant then proceeds to answer Cpl.
Becker’s questions for the next two hours
before requesting an attorney. At this tine
the interview ceased.

The Court can find no error in the
procedure followed by Cpl. Becker, and thus
finds no nerit in Defendant’s notion to
suppress the statenments nmade to the officer
It should be noted at the hearing that Cpl
Becker never asked Cpl. Pearre or any other
officer if Defendant requested an attorney
prior to her interaction with him G ven Cpl
Becker’s adm nistration of Miranda prior to
her questioning, the Court finds little
significance in this fact.

Trial

had a son, Tyler Costley, together. I n August

Because three of

shal |
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Appel | ant had adopted Kristy’'s daughter,

the w tnesses have the sane surnanme, we
refer to themby their first nanes.



appel I ant had supervised visitation with the children, and had not
had a visit with them since Novenmber of 2001.

According to Kristy, appellant resented her nother, Helga
Ni choll's. She said appellant thought Ms. Nicholls was controlling
her, that she was causing the separation between Kristy and him
and that she was keeping the children from him She said that
appellant felt that as a result of the divorce he |lost his house,
his children, his car, and her.

At around 7:50 on the norning of August 14, 2002, Kristy took
her children to the N cholls hone at 1647 A d Manchester Road in
Westm nster so Ms. Nicholls could watch them while Kristy was at
wor K. Appel lant knew that M. N cholls watched the children
because she had done so while he and Kristy were married. Although
the hone was “in normal array,” there were tools in the kitchen
because M. Nicholls was renodeling the bathroom

On that sanme norning, appellant went to a Wstm nster car
deal ership and took a truck for a test drive. He headed off to a
| ocal Target store where, at 10:20 a.m, he bought a chef’s knife
and a pack of gum At trial, the sales clerk from Target who had
sold the knife identified appellant in photographs nmade from a
store vi deotape of the transaction. Wen shown enpty packagi ng the
police had found in the truck appellant had taken for a test drive,
the clerk agreed it |ooked |like the package appel |l ant had bought.

The clerk confirnmed that when appellant purchased the knife, the



packagi ng was seal ed.

Brittany Costley, who was twelve years old at the tine of the
incident, testified that at approxinmately 10:30 a.m she was in the
living room watching television, and “was halfway asleep” in a
chair. She heard Ms. Nicholls scream She saw appel |l ant enter the
house through the kitchen door and, wthout saying anything,
approach Ms. N cholls quickly and choke her. M. Nicholls triedto
push appellant off but was unable to do so. M. N cholls started
to break away, but fell. Brittany went to the tel ephone and di al ed
9-1-1. As Brittany was dialing, appellant pulled a knife fromhis
pocket and stabbed Ms. Nicholls as she lay on the ground. Brittany
dr opped t he phone and ran out the front door to a nei ghbor’s house.
As she ran, appellant saw her and called to her to wait. According
to Brittany, Ms. Nicholls did nothing to defend herself.

When Brittany arrived at her nei ghbor’s house, she was cryi ng,
“hollering and screanm ng,” and holding herself. She told her
nei ghbor, Barbara Reed, “M grandnot her’ s been st abbed,” and “ She’s
going to die, My dad did it.” She asked Ms. Reed to go into the
Ni chol I's house and get Tyl er, who was upstairs. M. Reed called 9-
1-1.

Tyl er Costley, who was six days shy of his sixth birthday at
the tine of the incident, testified that he was halfway up the
stairs to the bathroom when he heard his grandnother scream He

went downstairs and saw appel | ant stabbing his grandnother with a



big knife. When appellant saw Tyler, he told himto go upstairs.
Tyl er conpli ed. Appel l ant then went upstairs to M. N cholls

bedroom He had two knives when he came upstairs. According to
Tyl er, appel |l ant gave hi mcandy, “ny grandma’s noney,” and a chain
from around his neck. Appel lant tried to |lock the door to M.
Ni cholls’ bedroomw th one knife and hid the other knife under Ms.
Ni chol | s’ bed.

On cross-examnation, Tyler testified that, when appellant
cane to the house, he wanted to take himto his house. He said
that there was an argunent, and that M. N cholls “started
screamng.” He said that appellant tripped her.

The State played 9-1-1 tapes between a State Police Operator
and appellant and a crying Tyler while appellant was in the
Ni cholls hone. Tyler told the operator, “My daddy shot and kill ed

my grandma” “with a knife.” Appellant denied that anyone in the

house was hurt. Appellant told the operator, “l |ost everything.
| lost my house, | lost my car,” “lI lost ny job, | don't have
anything,” “all because of her and her nother.” He later said, “I

| ost everything because of ny nother-in-law. She got invol ved and
put up ny house which was sonething that | didn’t do.”

First Sergeant Keith Runk, the conmander of the State Police
SWAT team arrived at the Nicholls home around 11:45 or 11:50 a. m
that day for a hostage rescue. As he took his team upstairs, he

heard a child yelling, “Help me. Help nme,” froma bedroom and saw



appellant comng to the top of the stairs. The officer told
appellant tolie on the floor, and, when appel | ant conplied, placed
handcuffs on him Another officer took Tyler fromthe bedroom and
handed himto another officer, who took himoutside the house.

First Sergeant Mark G bbons entered the kitchen to attenpt to
rescue Ms. Nicholls, but found that she was not breathing, had no
pul se, and had “sustained injuries that were not conpatible with
life.” Police officers collecting evidence found a hamer under
Ms. Nicholls’ body, but no other tools in the area.

Two days after the nurder, Kristy and Robert N cholls were
permtted to return to the Nicholls home. Wen they went into M.
Ni cholI's’ bedroom Kristy “happened to | ook in his closet” and saw
a shirt with blood all over it bundled up with a washcloth with
bl ood all over it. She had not seen the shirt at her parents’
house before. At trial, Kristy identified photographs of appel | ant
wearing the shirt. 1In addition, Kristy found a Target receipt for
a butcher knife and a pack of gum purchased the norning of the
murder; it was crunpled up in the downstairs hallway. She turned
the receipt over to the State Police. Robert N cholls testified
that when he returned to the house, several itens were m ssing,
i ncluding a hanmer and a wooden-handl ed knife, a shirt and tennis
shoes. He identified the shirt that appellant was wearing when he
was arrested as being the shirt mssing fromhis house.

M chael Forame, a forner co-worker of appellant, testified



that in Novenber or Decenber of 2001, he had a conversation with
appellant in which appellant told him about “his wife and his
children and | osing his house and his car and everything and that
he woul d stab his nother-in-lawto death if it was the |ast breath
he woul d ever draw.”

After his arrest, appellant was taken to the State Police
Barracks in Westmnster, where Cpl. Becker spoke to him The
of ficer who conpl eted t he nedi cal intake formnoted bruising around
the wist and right and left arm and the back shoul der, but no
ni cks, cuts or marks on his hand.

After appellant waived his right to remain silent and his
right to an attorney, he told Becker that he had no pernmanent
address, but had been living at the Boston I nn Mdtel since February
of 2002. He said he was unenpl oyed because of the stress in his
personal life. He reported that he married Kristy Costley in June
1995, that they had one child together, Tyler, and that he had
adopted Brittany, Kristy's daughter. He said that they had
separated in Septenber of 2000 and divorced in May 2002, and that
all he had gotten was $4, 700 in cash, which represented the equity
froma town honme he and Kri sty had bought. He said that he had | ost
his car and a notorcycle in the settlenent.

Appel lant also told Becker the following. He had initially
shared custody of his children, but, in Novenber 2001 “there were

sone i ssues with Court-ordered visitation” and he had not seen t hem
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since. He saw two causes for his divorce: noney probl ens because
Kristy controlled the noney and was funneling off noney for her
nother to hold “in anticipation of her leaving him” and “the
constant interference of Kristy’'s parents, Bob and Hel ga Nicholls,
into their marriage.” On the norning of the 14'" at approximtely
9:45, he had gone to a car dealership and test driven a Chevy
Si |l verado pi ckup truck, but he did not renmenber where he had driven
the vehicle. He had entered the Nicholls house through the
unl ocked kitchen door, and did not see his children at first. He
did not renenber what had happened after that. He gave Tyl er
noney, approximtely $900, which was the remai nder of his divorce
settl enment.

Cpl . Becker testified that appellant said he did not renenber
what happened, but then said he wi shed it had never happened. She
said that appellant “never offered any explanation as to why he
went there that day or any kind of argunent or altercation.” She
reported that he made statenents to the effect of “he should just
be taken to jail,” and “should be given the death penalty.”

Additional facts will be set forth as necessary in our
resolution of the questions presented.

I. Motion To Suppress

Appel | ant contends that the suppression court erred i n denying

the notion to suppress the statenents he nmade to Corporal Becker at

the State Police barracks. He argues that his coment, “l’m not
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telling you shit,” made to Cpl. Pearre while the corporal was
driving himto the barracks, was an invocation of his right to
remain silent which Cpl. Becker failed to “scrupul ously honor.”
Appel | ant al so asserts that his statenent to Cpl. Becker shoul d be
suppressed because the State did not rebut his assertion that he
request ed counsel before the interview

The State counters that appellant did not nake clear “his
intention to remain silent in the face of police questioning”
because when he told Cpl. Pearre “I’mnot telling you shit,” he was
not bei ng subjected to interrogation. The State al so asserts that,
even if appellant did invoke his right to remain silent, that
i nvocation did not bar Cpl. Becker fromaski ng appel | ant whet her he
would talk to them It further asserts that the suppression court
“credited the testinony of the police officers that Costley did not
I nvoke his right to counsel prior to Corporal Becker’s interview”

Standard Of Review

In considering the circuit court’s denial of a notion to
suppress, we are limted to the record of the suppression hearing.
See Myers v. State, 395 MI. 261, 274 (2006); State v. Green, 375
Md. 595, 607 (2003); State v. Collins, 367 Md. 700, 706-07 (2002).
We consider the evidence in the light nobst favorable to the
prevailing party, in this case, the State. See Green, 375 M. at
607; Collins, 367 M. at 707.

We accept the suppression court’s findings of first-Ievel
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fact unless clearly erroneous, giving due regard to the court’s
opportunity to assess the credibility of wtnesses. See Swift v.
State, 393 Md. 139, 154 (2006); Green, 375 Md. at 607. We nake our
own constitutional appraisal as to whether an action taken was
proper by reviewing the law and applying it to the facts of the
case. See Ornelas v. United States, 517 U S. 690, 696-97, 116 S.
Ct. 1657, 1661-62 (1996) ; Myers, 395 MJ. at 274; Collins, 367 M.
at 707.
Admissibility Of A Statement

The introduction of a confession as evidence against an
accused at trial is permitted only after it is determ ned that the
confession was (1) “vol untary under Maryl and nonconstituti onal | aw,
(2) voluntary under the Due Process Cause of the Fourteenth
Amendnent of the United States Constitution and Article 22 of the
Maryl and Declaration of Rights, and (3) elicited in conformance
with the mandates of Miranda [v. Arizona, 384 U S. 436, 86 S. Ct.
1602, 16 L. Ed.2d 694 (1966)]." wWinder v. State, 362 M. 275, 305-
06 (2001)(internal footnote omtted, alteration in original); Ball
v. State, 347 Md. 156, 174 (1997), cert. denied, 522 U.S. 1082, 118
S. C. 866 (1998)). In this case, appellant asserts that the
police did not conply with the requirenents of Miranda

Invocation Of The Right To Remain Silent
In Marr v. State, 134 Md. App. 152 (2000), cert. denied, 362

Md. 623 (2001), this Court opined that Marr did not validly waive
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his Fifth Amendnent right to counsel because the invocation
occurred outside the context of custodial interrogation. Marr, 134
M. App. at 173. The Court commented that “Miranda’s safeguards
were intended to provide protection against the inherent
coerci veness of custodial interrogation. Quoting Rhode Island v.
Innes, 446 U.S. at 291, 100 S. C. at 297, the Marr Court comrented
that “[i]Jt is clear . . . that the special procedural safeguards
outlined in Miranda are required not where a suspect is sinply
taken in to custody, but rather where a suspect in custody is
subject tointerrogation.” (Brackets and ellipses present in Marr)
The Marr Court further noted that the principle was applicable to
i nvocation of a suspect’s right to remain silent as well as his or
her right to counsel. 1d. at 177.

The Marr Court al so cited McNeill v. Wisconsin, 501 U.S. 171,
111 S. . 2204 (1991) to the sane effect. Marr, 134 Md. App. at
173-74.

The word “interrogation,” as used in Miranda, “refers not only
to express questioning, but also to any word or actions on the part
of the police (other than those normally attendant to arrest and
custody) that the police should know are reasonably likely to
elicit anincrimnating response fromthe suspect.” Innes, 446 U.S.
at 300, 100 S. C. at 1689.

In the present case, the suppression court concluded that

there was nothing in Cpl. Pearre’'s conversation with appel | ant that
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“shoul d have nade the officer aware that his questions would |ikely
elicit an incrimnating response.” W agr ee. The officer’s
comments nmight have been unwi se, but the comments conplai ned of
were not questions and did not relate to the crine.

Even if we consider appellant’s coments to be an invocation
of hisright toremain silent, that woul d not render the statenents
he made to Cpl. Becker inadnmissible. |In Michigan v. Mosley, 423
US 96, 96 S. C. 321 (1975), the United States Suprene Court held
that a defendant’s invocation of his right to remain silent does
not preclude | ater questioning for an indefinite period. See id.,
423 U. S. at 102-03, 96 S. C. 326. The Court, noting that the case
was not one “where the police failed to honor a decision of a
person in custody to cut off questioning, either by refusing to
di scontinue the interrogation upon request or by persisting in
repeated efforts to wear down his resistance and nake hi m change
his mnd,” concluded that a statenent Msley made two hours after
invoking his right to remain silent and after being again advised
of his Miranda rights did not violate Miranda. See id., 423 U.S. at
105-06, 96 S. Ct. at 327.

We applied that principle in Latimer v. State, 49 Md. App. 586
(1981). There, Latiner had declined to sign a wai ver of his Miranda
rights at the Hagerstown City Police Departnment. See id. at 587.
Later that day, he was transported to the Maryland House of

Correction, where he signed two waivers of his Miranda rights and
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made several statenents that he |later sought to suppress. See id.
at 588. The trial court denied his notion to suppress and this
Court affirmed Latimer’s conviction. W explained that,

in the situation where the defendant has

chosen to remain silent wthout nore, he has

not necessarily indicated a belief that he is

unabl e to speak for hinself and is in need of

an attorney. Instead, he has chosen to remain

silent for the present; that choice should

not, in our opinion, destroy all Iines of

communi cation nor neke a prelude by the

def endant absol utely necessary before further

questi oni ng.
Latimer, 49 MI. App. at 588. The Court recognized that "“Miranda
does not create a per se proscription of all further interrogation
once the person being interrogated has i nvoked his desire to remain

silent.” See id. at 490.
We di scussed Mosley and Latimer in Freeman v. State, 158 M.

App. 402 (2004). There, we concluded that the trial court had
erredinfailing to recogni ze Freeman’s sil ence as an i nvocati on of
her right to remain silent. 71d. at 433. We further concl uded,
however, that her invocation of her right to remain silent did not
bar another officer fromattenpting to interrogate her three hours
| ater. We expl ai ned:

Consi stent with Mosley, a reasonabl e peri od of

ti me el apsed between appel |l ant’ s i nvocati on of

her right to silence [], and the interrogation

conducted by Ruel. Although the | ocale and the

topic were the sane, the interrogator was

different.

Freeman, 158 Ml. App. at 440.
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I N Manno v. State, 96 Ml. App. 22, cert. denied, 332 M. 454
(1993), we held that Manno’s telling the Towson State University
officer who arrested himthat he wished to remain silent did not
bar a Baltinore County detective fromasking appellant if he wanted
to talk to himafter the detective readvised himof his Miranda
rights 40 mnutes later. See id. at 40-41. W comment ed:
It i's el enent al to Fifth Anendnent
constitutional review that the overriding
consideration is whether a statenment is the
product of the conpul sive and coercive effect
of deliberate efforts on the part of agents of
the State to extract incrimnating information
against the wll of +the target of the
i nvestigation. In no sense can the actions of
Oficer Gunbach be considered the opening
vol | ey of a succession of coercive efforts on
the part of the police to extract a statenent
fromappel | ant. There i ndeed was no attenpt on
his part to wear down the will of appellant or
to obtain a statenent that was the product of
i ntimdation, coer ci on, decepti on, or
overborne will.

Manno, 96 M. App. at 42.

This, of course, is consistent with the rule that a Miranda
violation does not preclude a later voluntary confession by a
defendant. In Miller v. State, 380 Md. 1 (2004), the police, who
had been looking for MIler, found him at hone. See id. at 33
They renmoved himfrom his apartnment into the hallway, but did not
arrest or handcuff him See id. They asked hi mabout where he had
been and what he had done that day, and elicited incrimnating
answers. See id. MIller later gave a statenent at the police
station after he had been advi sed of his Miranda rights. See id. at
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34. M ler sought to suppress the statenents nade at hi s apartnent
and at the police station. See id. The trial court suppressed the
former, but not the latter statenents. See id. The Court of
Appeal s affirnmed. Citing Oregon v. Elstad, 470 U.S. 298, 309, 105
S. G, 1285, 1293 (1985), the Court conment ed:

The interrogation at the apartnent, even if

custodial in nature, was not coercive, his

responses were |argely excul patory, and they

had Ilittle, if any, influence on the

i ncul patory statenents nmade l|ater at the

police station.
Miller, 380 Ml. at 34.

Here, Cpl. Becker’s interviewof appellant occurred al nost two
hours after appellant told Cpl. Pearre that he was not going to
tell himanything. The interview was at a different |ocation and
by a different officer, and was preceded by Miranda warni ngs. The
comrent s appel |l ant made to Cpl. Pearre were not so i ncul patory that
they affected the later interview. Appellant was not subjected to
continued interrogation designed to “wear down his resistance and
make hi m change his mnd.” See Mosley, 423 U. S. at 106, 96 S. Ct.
at 327. Thus, even if appellant’s statenment was an invocation of
the right to remain silent, that would not preclude Cpl. Becker
from asking after a reasonable tinme whether appellant was then
willing to waive his Miranda rights.

Request For Counsel
The trial court did not specifically find that appellant did

not ask for counsel, but commented that, “[g]iven Cpl. Becker’s
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adm ni strati on of Miranda prior to her questioning, the Court finds
little significance in this fact.” To the extent that the tria
court believed that Cpl. Becker could interview appellant even if
he had invoked his right to counsel as |ong as she advi sed hi m of
his Miranda rights, the trial court was incorrect. As the United
States Suprene Court made clear in Edwards v. Arizona, 451 U. S
477, 101 S .Ct. 1880 (1981),

when an accused has invoked his right to have

counsel present during cust odi al

interrogation, a valid waiver of that right

cannot be established by show ng only that he

responded to further police-initiated

custodial interrogation even if he has been

advi sed of his rights. We further hold that an

accused, such as Edwards, havi ng expressed his

desire to deal with the police only through

counsel , IS not subj ect to further

interrogation by the authorities until counse

has been made available to him unless the

accused hi msel f initiates further

comuni cation, exchanges, or conversations

with the police
Edwards, 451 U.S. at 484-485, 101 S. C. at 1884-85.

We concl ude, however, that appellant did not validly invoke
his right to counsel
In Marr, we commented that, even if appellant’s attorney could

have i nvoked his right to counsel for him we would concl ude that
“appellant did not validly invoke his Fifth Armendnment right to
counsel because the invocation by counsel occurred outside of the
context of custodial interrogation.” See id. at 173. W noted that

“Miranda’s safeguards were intended to provide protection agai nst
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the inherent coerciveness of custodial interrogation. The
“inherent conpul sion’ that is brought about by the conbination of
custody and interrogation is crucial for the attachnment of M randa
rights.” 1d. W quoted McNeil v. Wisconsin, 501 U.S. 171, 111 S.
Ct. 2204 (1991), in which the Court held that McNeil’s request for
counsel in a prelimnary hearing did not act as an invocation of
his Fifth Amendnment right to counsel during custodial
i nterrogation:

We have in fact never held that a person
can invoke his Miranda rights anticipatorily,

in a context other than “custodial
interrogation”-which a prelimnary hearing
will not always, or even usually, involve. If

the Mranda right to counsel can be i nvoked at
a prelimnary hearing, it could be argued,
there is no | ogical reason why it coul d not be
i nvoked by a letter prior to arrest, or indeed
even prior to identification as a suspect.
Most rights nust be asserted when the
governnment seeks to take the action they
protect agai nst. The fact that we have allowed
the Miranda right to counsel, once asserted,
to be effective with respect to future
custodial interrogation does not necessarily
mean that we will allow it to be asserted
initially outside the context of custodial
interrogation, with similar future effect.

Marr, 134 Md. App. at 174-75 (quoting McNeil, 501 U.S. at 182 n. 3,
111 S. C. at 2211 n.3) (citations onmtted and enphasis added in
Marr) .

The facts in Marr are different from those in the present
case, in that Marr's attenpted invocation of his right to counse

occurred before he was in custody. See Marr, 134 Ml. App. at 178.
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We specifically declined to decide whether, “in addition to
custody, interrogation nust be actual or at |east inmm nent before
the right to counsel can be invoked.” See id. Nonetheless, the
| anguage of McNeil suggests that custody, absent interrogation, is
insufficient. See also Fenner v. State, 381 Ml. 1, 9, cert. denied,
543 U. S. 885, 125 S. Ct. 158 (2004), in which the Court of Appeals
noted that, “in order for the Miranda safeguards to take effect,
there must first exist ‘custodial interrogation.’” Therefore, any
request to the officer who placed appellant in a holding cell was
i neffective.

In addition, the suppression court believed Cpl. Becker’s
testinony that appellant did not make a request for counsel until
two hours into her interview with him Accordingly, the trial
court did not err in denying appellant’s notion to suppress.

W would, in any event, consider any error to be harm ess
error. Al though appellant acknow edged t hat he bl aned Ms. Nichol|s
for his divorce and the |loss of his honme, his family and his car,
Kristy Costley had already testified to that, and her testinony was
corroborated by appellant’s corments on the 9-1-1 tape. Appellant
did not tell Cpl. Becker of “any kind of argunment or altercation,”
but any prejudice that m ght cause was al ready present because he
had not told the State Police Operator of any altercations, and
because Brittany had said there was none. Al t hough appel | ant

admtted that he went to the Nicholls honme and entered through the
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ki tchen door, Brittany Costley had already testified to that and
the police who responded to Brittany’s and Ms. Reed’s 9-1-1 calls
found appellant in the hone. Brittany testified to seeing
appel l ant choke Ms. N cholls, and both she and Tyler Costley
testified to seeing appellant stab Ms. N cholls. Appellant was
seen in photographs purchasing a chef’s knife at a Target store.
Kristy found the shirt appellant was wearing in the photographs,
bl oody and balled up in M. Nicholls closet. Gven the [imted
nat ure of appellant’s adm ssions, and the overwhel m ng evi dence of
his qguilt, we are persuaded beyond a reasonable doubt that his
statements to Cpl. Becker did not contribute to the jury’'s verdict.
See Dorsey v. State, 276 Ml. 638, 659 (1976); Freeman, 158 Ml. App.
at 434.
IT. Voir Dire

Appel l ant’ s second contention is that the trial court abused
its discretion in r refusing to ask the jury, on voir dire: "“Has any
menber of the jury panel ever been divorced? Or has any nmenber of
the jury panel ever had ‘in-law problens such as where you had
difficulty getting along with or had an in-law that caused narital
interference or were denied visitation because of a spouse or in-
l aw?”

Appel | ant contends that the questi on was necessary because t he
State attenpted to establish that the notive for the killing was

t hat appell ant believed Ms. Nicholls interferedin his marriage to
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Kristy Nicholls and bl amed her for their divorce. He argues that
“def ense counsel sought to determ ne whether any juror woul d have
been so affected by his or her own relationships with forner
spouses or in-laws that the juror would not be fair and inpartial.
The court abused its discretion by failing to ask a specific
guestion to uncover such bias.” The State counters that the
guestion was nothing nore than a “*fishing expedition’ designed to
gather information for use in perenptory challenges.”
Scope Of Voir Dire

The scope of wvoir dire and the form of the questions
propounded rests within the discretion of the trial judge. See
Curtin v. State, 393 M. 593, 603 (2006); Hill v. State, 339 M.
275, 279 (1995); Davis v. State, 333 M. 27, 34 (1993). “The
overriding principle or purpose” of voir direis to ascertain “the
exi stence of cause for disqualification.” See Hill, 339 Mi. at 279
(citations omtted).

“I[1]f a prospective juror is ‘unable to apply the law or
“holds a particular belief . . . that would affect his ability or
di sposition to consider the evidence fairly and inpartially,’” he
‘shoul d be excused for cause.’” Foster v. State, 304 Ml. 439, 454
(1985)(citation omtted), reconsideration denied, 305 M. 306,
cert. denied, 478 U.S. 1010 (1986). |In determ ning what questions
are likely to uncover a cause for disqualification, “the questions

shoul d focus on issues particular to the defendant’s case so that
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bi ases directly related to the crinme, the wtnesses, or the
def endant may be uncovered.” See State v. Thomas, 369 Ml. 202, 207
(2002). “Questions which are not directed towards a specific ground
for disqualification, but instead are ‘specul ative, inquisitorial,
catechising, or ‘fishing,” asked in the aid of deciding on
perenptory challenges, may be refused in the discretion of the
court, even though it would not have been error to have asked
them’'” Dpavis, 333 MI. at 34-35 (citation omtted).

“This Court has identified areas of nmandatory inquiry when
conducting voir dire: (1) racial, ethnic, and cultural bias; (2)
religious bias; (3) predisposition as to the use of circunstanti al
evidence in capital cases; and (4) placenent of undue weight on
police officer credibility.” Uzzle v. State, 152 Ml. App. 548, 562,
cert denied, 378 M. 619 (2003). “Any other inquiries should not be
peri pheral, but should go directly to the potential bias that woul d

be a basis for the prospective juror’s disqualification.” Curtin v.
State, 165 MJ. App. 60, 68, affirmed, 393 MI. 593 (2005). The
court “need not nmke any particular inquiry of prospective jurors
unless that inquiry is directed toward revealing cause for
di squalification.” curtin, 165 MI. App. at 68.

Here, appellant was charged wth first degree nurder and a
rel ated weapons offense. Although appellant’s relationship wth

his in-laws was the alleged notive for the killing, there is

not hing about the relationship that would affect the crimna
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nature of appellant’s acts. There were no facts at issue that
would allow the jurors to determine that the appellant’s actions
were mtigated by his relationship with his nother-in-law. There
were no real issues of credibility, because, although appellant’s
father in-lawtestified, his testinony related to peripheral issues
only. The proposed question was not reasonably cal cul ated toward
reveal ing cause for disqualification, and the trial court did not
err in declining to ask it.
III. Autopsy Report And Testimony

At trial, the State introduced the autopsy report pertaining
to Helga Nicholls. Because neither of the Assistant Medical
Exam ners who prepared the report was enployed by the Medica
Exam ner’s O fice at the tine of trial, Dr. David Fow er, the Chief
Medi cal Examiner, testified. As Chief Medical Exami ner, Dr. Fow er
had reviewed the report and signed the opinion page.

The trial took place in Cctober 2003, before the United States
Suprene Court’s decision in Crawford v. Washington, 541 U.S. 36,
124 S. . 1354 (2004), which was decided on March 4, 2004. In
Crawford, the Court held that, “[w here testinonial evidence is at
issue . . . the Sixth Anmendnent demands what the common |aw
required: wunavailability and a prior opportunity for cross-
exam nation.” See Crawford, 541 U.S. at 68, 124 S. C. at 1374.
Appel I ant contends that the autopsy report is testinonial and that

the trial court should not have been adnmtted it into evidence. He
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al so contends that, pursuant to Rollins v. State, 392 M. 455,
cert. denied, U S | 127 S. C. 392 (2006), the trial court
erred in failing to redact the portions of the autopsy report
cont ai ni ng the opinions and concl usi ons of the doctors.

Appel | ant acknow edges that he made no objection to the
adm ssion of the autopsy report, but argues that “where the |aw
changes while a case is on direct appeal, the appellant nay raise
an issue generated by the new state of the law for the first tine
in the appellate court.”

The State responds that the issue is unpreserved. It asserts
that, in the alternative, RolIlins is dispositive and that, in any
event, the autopsy reports are business records and public records
and are not testinonial.

Preservation

Appel | ant concedes that he did not object to the adm ssion of
t he aut opsy report on confrontati on grounds, and attenpts to excuse
his failure to do so by explaining that Crawford had not yet been
decided at the tinme of his trial. The State disagrees that
Crawford not havi ng been deci ded excuses appel |l ant from objecting
to the adm ssion of the autopsy.

Even before Crawford, this Court and the Court of Appeals had
noted that, even when a docunent is a business record, not all
parts of it are necessarily admssible. |In Benjamin v. Wooding

268 M. 593 (1973), the Court of Appeals construed the statute
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setting out the duty of the nedical exam ner as indicating that the
portion of a death certificate stating the nedical examner’s
opi nion as to manner of death was i nadm ssible in evidence. See id.
at 608. This Court applied that decision in a crimnal context in
Grover v. State, 41 M. App. 705 (1979), and concluded that an
aut opsy report, i ncl udi ng t he fact ual findi ngs of a
neur opat hol ogi st enpl oyed by the nedical exam ner to testify, had
been properly admtted into evidence. In rejecting Gover’s
Confrontati on C ause argunent, the Court expl ai ned:

In Gregory v. State, supra, Wwe noted that the
field of forensic psychiatry was an inexact
science and that differences of opinion
frequently existed between experts in the
field. This being so, we concluded that the
opportunity to cross-exam ne a W tness giVing
such opinion evidence could be of crucial
i nportance. It should not be supposed that
Gregory stands for the proposition that the
confrontation clause of the constitution
precl udes the adm ssion of all evidence under
exceptions to t he hear say rul e. Dr.
Azzarelli's statenent in the autopsy report
did not express any opinion. It nerely stated
his findings of the physical condition of the
decedent's brain. As such it falls under the
category of a “fact or condition objectively
ascertained,” and was probably adm ssible as a
busi ness record as provided by the Md.cCode,
Courts and Judicial Proceedings Article,
Section 10-101. It was clearly admssible
under Ml. Code, Article 22, s 8 which has been
construed by Benjamin v. Woodring, 268 M.
593, 608, 303 A 2d 779 (1973) to make autopsy
reports admi ssible as to facts, but not as to
opi ni ons.

Grover, 41 Md. App. at 710-11 (internal footnote omtted).

In Bowers v. State, 298 Md. 115 (1983), the Court of Appeals
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rejected Bowers’ assertion that the adm ssion of an autopsy report
wi thout the testinobny of the nedical examner who prepared it
violated his constitutional right to confront w tnesses against
him The Court noted the decision in Grover, stating:

As in Grover, the autopsy report here nerely

stated findings as to the physical condition

of the victim The only thing that conmes near

to an opinion in the report are its final two

sent ences which state, “In view of the history

and findings at autopsy, the death of MON CA

MCNAMARA, a twenty-eight year old Wite

female, is attributed to strangulation. The

manner of death is HOM CIDE.” Although it was

only the opinion of the nmedical exam ner that

this was a hom cide, there has never been any

di spute but what it was. Mreover, Bowers

adm tted that she was strangl ed.
Bowers, 298 Ml. at 136-37.

Thus, even before Crawford, there was support for the position
that opinions in autopsy reports, as opposed to factual findings,
wer e not adm ssi bl e without the testinony of the author. Appell ant
could have nmade the sane argunent at trial that he makes now.
Appel lant’ s objection is, therefore, unpreserved.

W also note that, even if the objection was preserved, we
woul d find no reversible error.

The Autopsy Report In This Case

In the autopsy report on Helga N cholls, the “pathologica
di agnoses” were listed as “multiple blunt and sharp force
injuries.” The follow ng was |isted under “Qpinion”:

This 53 year old white fermal e, Helga Nicholls
died of multiple blunt and sharp force
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injuries. The blunt force injuries consisted
of at least two inpacts to the head that
caused injury to the brain with one area of
bl eedi ng. The inpacts may have stunned or
I ncapacitated Ms. Nicholls.

There were multiple (13) stab wounds to the
chest (5), abdomen (6), face (1), and right
arm (1). Stab wound A to the right front of
the chest injured the right lung and caused
mar ked i nternal bl eeding. Stab wound Eto the
left side of the chest injured the diaphragm
(a nuscle to assist one in breathing). Stab
wounds F,GH/ 1 and J to the front of the
abdonmen injured intestine and soft tissue in
the belly. Stab wound K to the right side of
the body injured the liver and fractured a
rib. The remai ning stab wounds did not injure
vital structures and contributed to death
t hrough bl eeding. There were nultiple cuts on
the hands and a stab wound to the right arm
consistent with a defensive posture. The
manner of death is homicide.

The report was signed by Drs. Pestaner, Gwnn and Fow er.

At trial, Dr. Fower testified as an expert in the field of
forensic pathology. He reported that he had revi ewed the autopsy
as Chief Medical Examner and had “signed off” on the case. He
testified that the autopsy was perfornmed “according to a very
standard protocol” at the office.

Fowl er described the objective findings, stating that the
exam nation showed “a wel | -nouri shed white femal e who had nmultiple
stab wounds at first exam nation and as the exam nation went on,
additional blunt force injuries were also identified to the head
area.” He explained that one “was an area of three by two inches

surrounding the left eye and onto the left cheek and this was
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associated wth swelling and discoloration of the eyelid area and
some evidence of a hematonma.” He explained that there “was al so a
hemat oma of the upper base and back area of the neck which
stretched down onto the back to the area close to the actual
shoul der bl ades,” and that “[a] ssociated with these injuries was a
small area of bleeding on the surface of the brain in the
arachnoi ds nmeni nges, which i s one of the nenbranes which aligns the
surface of the brain.” He then noted that “there was a series of
thirteen stab wounds which were identified on the body,” and
described in the autopsy report. The injuries described in the
report were detailed observations made during the exam nation
wi t hout explanation relating themto Nicholls’ death. Dr. Fow er
used the description of the injuries to explain their effects. For
exanple with “Stab Wund A,” Fow er explained the significance of
the 540 milliliters of blood in the right pleural cavity:
This is a significant amount of bl eedi ng.

First of all, that anmount of bl eeding is going

to cause the person to go i nto what we know as

henorrhagi ¢ shock, which is a rapidly life-

t hreat eni ng process. But, also to allowus air

to cone in through the cut and al so through

the cut surface of the | ung and get in-between

the lung and the lining of the chest, which

causes the lung to coll apse. Once the lung

collapses, it is functionally of no use in

being able to exchange oxygen and carbon

dioxide with the air around us. So, she’s not

only lost a significant proportion of her

circulating blood volune, at least into the

chest, but she’'s also potentially suffered a

col | apsed | ung because of that.

Wth respect to the stab wound to the right forearm Fow er
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expl ai ned:

There is another stab wound that does

need to be brought to your attention and that
is the stab wound to the right forearm.
This is one, which, in the opinion at the end
of the autopsy, 1is connected wth the
statenent with is consistent -- the injuries
to the right arm is consistent wth a
def ensi ve posture.

Asked to explain “defensive posturing,” Fow er said:

Def ense posturing or defense injuries .

are quite sinply injuries which you find on
the part of the body of a person where you
woul d expect the person normally to have
I nterposed that part of their body between
t hensel ves and sone sort of noxious attack, so
I f soneone attenpted to attack ne, | woul d use
ny hands and ny arns in order to defend nyself
and so, in cases of sharp force injury, it’s
not at all unusual to find injuries in those
areas whi ch we cannot certainly absol utely say
are defense posturing, because we were not
present and wi tnessed, but they are entirely
in the right position and shape and size and
are consistent wwth that type of activity.

He explained “the conclusion process and how that was
formulated in regard to the cause of death and the manner of
deat h”:

The cause of death was certified as
mul tiple blunt and sharp force injuries and

al t hough we say blunt force first, it doesn’t,
again, inply that the blunt force was nore

i nportant than the sharp force. It is merely
the convention of the Ofice of the Chief
Medical Examiner to list all injuries as

potentially being life-threatening even sone
of the stab wounds that did not pass into
vital organs still caused bl eedi ng whi ch woul d
accelerate and contribute to the death
certainly in a lesser fornmat than say the one
to the right lung, but they certainly stil
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contributed and so they are listed. So, the
cause of death was listed as nultiple blunt
and sharp force injuries.
The doctor further stated: “The manner of death was, in our
opi nion, homcide.” He explained their opinion that the inpacts

may have stunned or incapacitated Nicholls:

When one finds henorrhaging on the surface of
the brain, that indicates nore than enough

force to damage, i f not tenmporarily
i ncapacitate, the neurons. There's a -- well
docunent, again, in the nedical literature

that bl ood vessels are far stronger than the
actual neurons and nerve tissues, so by the
time you see bleeding, which nmeans that the
bl ood vessels, thensel ves, have been ruptured
and Dbroken because of the force that was
applied to that area, it goes w thout saying
that there’'s also been danage to the nerve
ti ssues and since the nerve tissue inside our
cranial cavity is the one which governs our
consci ousness, it’s not an unreasonable
expectation that she may have been at | east
di soriented, if not rendered unconscious, at
| east tenporarily, by one of these bl ows, but,
agai n, everybody is an individual.

Fowl er also viewed the knife alleged to be the nurder weapon
and opined that “that weapon is entirely consistent with the
description of the wounds noted in the autopsy report by Doctor
Pestaner and Doctor Gmnn,” and explained the basis of that
concl usi on.

Def ense counsel cross-exam ned Dr. Fow er with respect to the
report and his testinony.

Rollins v. State, et. al.

The victimin Rollins, Ms. Ebberts, was a seventy-one year old
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wonan with a heart condition. Rollins, 392 Mi 461. She was found
unresponsive, lying in her bed with her oxygen nachi ne operating.
Id. WIlliamGarland, the relative who found the victim called the
paranedi cs and told them she had suffered “cardiac arrest.” The
par anedi cs recognized “no signs of traumm,” and turned off the
oxygen machi ne. Id.

There were signs that Ebberts’ honme had been the subject of a
burglary: there was an open window with “dirt and debris” on the
wi ndow sill and a garbage can just outside the wi ndow I1d. The
pillows were in the mddle of the bed, w thout covers, and there
was “sone evi dence of ransacking or searching the bedroom” I1d. at
461-62. The officers discovered that cash and jewelry boxes were
m ssing. Id. at 462. Rollins, Ebberts’ neighbor, became a suspect
when his girlfriend told the police, inter alia, that Rollins “told
her he could kill the victimby ‘putting a pillow over her head.’”
Id. at 462. After his arrest, Rollins admtted breaking into the
Ebberts house to “borrow noney, but denied harm ng her. Id.

Dr. Pestaner perforned the autopsy on Ebberts. He concl uded:

This 71 year old white fenale, Irene Ebberts,
died of snothering, a lack of oxygen from
covering the nose and nouth. Ms. Ebberts was
found dead in bed at her house. Investigation
reveal ed personal property mssing and
previous threats of harm had been nmade to
snot her Ms. Ebberts. Autopsy revealed a sick
woman who had significant heart and |ung
di sease and an acute pneunbnia was present in
the lung. Evidence of snothering included
henorrhage in the nucosa on one side of the

nmout h. The manner of death is homcide. The
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decedent was not consum ng al cohol i c beverages
prior to death and a conprehensive drug test
was negative. There was no evidence of sexual
activity.

Rollins, 392 Ml. at 463-64.

At the time of trial, Dr. Pesterer was no | onger enployed by
the O fice of the Chief Medical Examner. Id. at 465 n.4. Before
trial, Rollins noved to exclude, inter alia, the testinony of the
Deputy Medi cal Examiner, Dr. Mary G Ripple, which Rollins clainmed
was derived from “hearsay information wunrelated to nmedica
findings.” 1d. at 459. The primary defense at trial was to be that
the victimdied of natural causes, not hom cide. 1d. at 467. The
court ordered that all references in the autopsy report as to the
cause and manner of death be redacted, including all references to
snot hering, hom ci de and di sease, and to the “ulti mate concl usi on”
that “the manner of death was hom cide by asphyxiation.” Id. at
465. The court nonethel ess agreed that Dr. Ripple could testify as
to her conclusions and opinions based on the information in the
aut opsy report.

At trial, the State presented expert testinony fromDr. Ripple
that Ebberts’ death was a homcide, while the defense countered
with three expert wtnesses who testified that Ms. Ebberts died of
nat ural causes. Id. at 466-67. Rollins was found guilty of first
degree felony nurder, second degree nurder, robbery and burglary.
Id. at 467. On appeal, Rollins clainmed that the adm ssion of the

aut opsy report into evidence, without the testinony of the doctor
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who prepared it, violated his rights under the Confrontation
Cl ause. Id.

The Rollins Court concluded that the autopsy report was, by
statute, conpetent evidence, not excluded by the hearsay rule. Id.
at 479-80. It concluded that the report was a business record and
a public record, id. at 482-83, but noted:

The nere fact that a docunment is part of a
hospital record nmade in the ordi nary course of
the hospital's business, and may therefore be
adm ssi bl e under the hearsay rule, does not
i pso facto nake its adm ssion conply with the
confrontation requirement....

Id. at 491 (citation omtted). The Court of Appeals noted that
various parts of the report were different in nature:

Al t hough an autopsy report nmay be
classified as both a business and a public
record, it is the contents of the autopsy
report that nust be scrutinized in order to
determ ne the propriety of its admi ssion into
evidence w thout the testinony of Its
preparer. |If the autopsy report contains only
findi ngs about the physical condition of the
decedent that nay be fairly characterized as
routi ne, descriptive and not analytical, and
those findings are generally reliable and are
afforded an indicumof reliability, the report
may be admitted into evidence w thout the
testinony of its ©preparer, and wi thout
violating the Confrontation Cause. If the
autopsy report contains statenents which can
be categorized as contested opinions or
concl usi ons, or are central to t he
deternmination of the defendant's guilt, they
are testinonial and trigger the protections of
the Confrontation C ause, requiring both the
unavai lability of the wtness and prior
opportunity for cross-exani nation.

Id. at 497.
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The Court rejected Rollins’ assertion that an autopsy report
could not be submtted without the testinony of its author,
expl ai ni ng:

W reject petitioner’s theory that the
adm ssion of an autopsy report, wthout the
testinmony of its preparer, is a per se
viol ation of the Confrontation C ause. Bowers
makes it clear that an autopsy report my be
admtted wthout the testinmony of the
physi ci an who prepared it. An autopsy report,
however, shoul d be supplenented at trial with
expert testinony in regard to the “manner” of
death. See Joseph F. Mrphy, Jr., Maryland
Evi dence Handbook § 804(D)(1) at 328 (3d ed.
1999) (citing Benjamin v. Woodring, 268 M.
593, 608-609, 303 A 2d 779, 788 (1973)). Cur
decisions in Benjamin v. Woodring and in
Sippio, supra, support the proposition that,
while the determ nation of manner of death is
clearly within the purview of the nedical
exam ner, the manner of death portion of an
autopsy report should be supplenented wth

expert testinmony at trial. In the instant
case, consistent with the requirenments of
Maryl and | aw, Dr. Ri pple’'s testi nony

suppl emented the autopsy report both as to
manner and cause of death.

Rollins, 392 Ml. at 509-10.

In Sippio v. State, 350 Mid. 633 (1998), Dr. John Smi al ek, then
the Chief Medical Exam ner for the State of Maryland, perfornmed an
autopsy on Sippio’s victim Brenda Branch. Based on his
exam nation of Branch, Dr. Sm alek concluded that the cause of
death was a cl ose-range gunshot wound to the head, and that the
manner of death was hom cide, rather than accident or suicide. Id.
at 640. Sippio testified, however, that he had been “playing with

the gun” when it fired. Id. at 641-42. Si ppio objected to
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Smalek’s opinion testinony that the manner of death was
“hom cide.” I1d. at 643.

The Court concluded that Dr. Sm al ek was qualified to testify
as an expert in the area in which he was testifying and that the
matter about which he testified was appropriate for expert
testinony. 1d. at 649-50. Dr. Smial ek explained to the jury why he
rej ected acci dent and sui ci de as the possi bl e manners of death. I1d.
at 650-51. He also explained to the jury that “hom cide” in that
context neant that “soneone else fired a weapon to kill M.
Branch,” id. at 651 (enphasis onmtted), and did not rule out self-
defense or justifiable hom cide. 1d. at 652.

Al t hough there was no Confrontation C ause problemin Sippio,
the Rollins Court noted that that was not the controlling issue
t here:

The fact that Dr. Smalek had perforned the
autopsy on the victimin Sippio was not the
sol e reason for our decision that the subject
matter that Dr. Smialek testified about was
appropriate. We noted Dr. Sm al ek’s testinony
concerni ng his know edge of Sippi o’ s statenent
to police that he had shot the victim taken
together with the investigation, allowed him
to reach the conclusion that the victims

death was a hom ci de.

Rollins, 392 Md. at 507 n. 29.
Application To This Case

In Rollins, as noted, the Court of Appeals stated that if the

aut opsy report contai ned statenents “which can be categorized as
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contested opinions or conclusions, or are central to the
determ nation of the defendant’s guilt, they are testinonial and
trigger the protections of the Confrontation Cl ause.” Rollins, 392
MI. at 497. Here, in contrast, appellant notes that neither that
concl usi on nor the conclusion that the manner of death was hom ci de
was challenged at trial. Al t hough appel |l ant adds that “defense
counsel did <cross-examne Dr. Fower wth an eye toward
establishing sone evidence bearing on self-defense,” the
categorization of the killing as a “hom cide” does not indicate
that it was not self-defense. Sippio, 350 MI. at 652. Therefore,
al though the autopsy report was properly redacted in Rollins, it
does not follow that redaction was necessary in this case.

In the present case, Dr. Fow er had revi ewed t he opi ni ons set
forth in the report and had approved them He explained why the
“cause of death” was listed as “nultiple blunt and sharp force
injuries” and the manner of death was |isted as hom cide, using the
findings in the report as his bases. He expl ai ned the opinion that
Ms. N cholls may have been “stunned” or “incapacitated,” and
opined that the weapon found in Ms. N cholls” bedroom was
consistent with the stab wounds found on her body, again based on
the findings in the report. Defense counsel cross-exam ned hi mon
the findings and opinions. Wi |l e asking about alleged bruises
vi si bl e on phot ographs of appellant, defense counsel acknow edged

that the opinions given during Fow er’s testinony were those of
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Fow er:

: Your Honor, he didn’t exam ne Hel ga
Ni cholI's either and he gave an opi ni on and now
he opened the door as to defense wounds and |
have a right now to explore that. He's given
an opi nion based on reading a report, | ooking
at photographs, that he can now give an
opinion that’'s is [sic] possible so that
injuries on Ms. Nicholls were consistent with
bei ng def ensi ve wounds.

In short, Dr. Fower testified to his opinions based on the
physi cal findings in the autopsy report, and defense counsel was
able to cross-examne him on how his conclusions were reached.
Appel lant did not dispute the opinions set forth in the report.
There was no error in admtting the report or Dr. Fower’s
t esti nony.

IV. Instruction On Depraved Heart Murder
Appel | ant requested that the trial court instruct the jury on

second degree depraved heart nurder and i nvol untary mansl aughter as

set forth in MPJI-C. 4:17.8.2 The State asserted that the

2MPJ1 -Cr. 4:17.8 provides:

HOM Cl DE - SECOND DEGREE DEPRAVED HEART
MURDER AND | NVOLUNTARY MANSLAUGHTER ( GROSSLY
NEGLI GENT ACT AND UNLAWFUL ACT)

The defendant is charged with the crine
of murder. This charge includes second degree
murder and i nvoluntary mansl aughter.

A

SECOND DEGREE DEPRAVED HEART MURDER
(continued...)
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2(...continued)
Second degree nmurder is the killing of anot her
person while acting with an extrene disregard
for human Ilife. In order to convict the
def endant of second degree nurder, the State
must prove:

(1) that the conduct of the defendant caused
the death of (victinm;

(2) that the defendant's conduct created a
very high degree of risk to the life of
(victim; and

(3) that the defendant, conscious of such
risk, acted with extrene disregard of
the |ife-endangeri ng consequences.

B

| N\VOLUNTARY MANSLAUGHTER — GROSSLY
NEGLI GENT ACT

The defendant is charged with the crine
of involuntary nanslaughter. 1In order to
convi ct t he def endant of i nvol untary
mansl| aughter, the State nust prove:

(1) that the conduct of the defendant caused
the death of (victin); and

(2) that the defendant, conscious of the
risk, acted in a grossly negligent

manner, that 1is, in a nmanner that
created a high degree of risk to human
life.

C

I NVOLUNTARY MANSLAUGHTER — UNLAWFUL ACT

The defendant is charged with the crine
of involuntary nmanslaughter. In order to
convi ct t he def endant of i nvol unt ary
mans| aughter, the State nust prove:

(conti nued...)
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evidence had not generated those crines, and the trial court
agreed. Inthis appeal, appellant asserts, “[b]ecause the evidence
supported a finding of general intent to engage in |ife-threatening
conduct, without a specific intent to kill,” the trial court erred
in not giving the instruction. The State disagrees. So do we.
Need For An Instruction

M. Rule 4-325(c) provides that “[t]he court may, and at the
request of any party shall, instruct the jury as to the applicable
law.” When requested to do so by a party, the trial court is
required to give an instruction that correctly states the
applicable law if it has not been fairly covered in the
instructions actually given. See State v. Martin, 329 Ml. 351, 356
(1992), cert. denied, 510 U.S. 855, 114 S. Ct. 161 (1993); Mack v.
State, 300 Md. 583, 592 (1984).

The instruction need not be given, however, unless the
def endant has generated the issue, i.e., has produced *“sone

evi dence” sufficient to give rise to a jury issue on the defense.

2(...continued)

(1) that t he def endant [ or anot her
participating in the crime wth the
defendant] [committed] [attenpted to
commt] a (unlawful act(s));

(2) that t he def endant [ or anot her
participating in the crinme] killed
(victim; and

(3) that the act resulting in the death of
(victim occurred during t he
[ commi ssi on] [attenpted conmmi ssi on]
[ escape fromthe i medi ate scene] of the
(unlawful act(s)).
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See Dykes v. State, 319 Md. 206, 216 (1990). Nonethel ess, when a
court is requested to instruct on a |l esser included of fense,

the test is not whether there is sufficient

evidence to convict of the lesser included

of fense but whether the evidence is such “that

the jury could rationally convict only on the

| esser included offense.”
Burch v. State, 346 Md. 253, 279 (citation omtted), cert. denied,
522 U.S. 1001, 118 S. C. 571 (1997).

We agree with the State that Burch is dispositive here. In
Burch, the Court of Appeal s expl ai ned that depraved heart nurder is
“a killing resulting from ‘the deliberate perpetration of a
knowi ngly dangerous act with reckless and wanton unconcern and
indifference as to whether anyone is harnmed or not.’” Burch, 346
Ml. at 274 (quoting Robinson v. State, 307 M. 738, 744 (1986),
which, in turn, quoted from De Bettencourt v. State, 48 M. App.
522, 530, cert. denied, 290 Md. 713 (1981)).

The Court in Burch expl ained why an instruction on that issue
was not required under the facts of that case. It noted the facts
involved in the nurder of Ms. Davis:

As we have indicated, appellant pumelled a
78-year old, 97-pound frail woman, apparently
with a tel ephone receiver, with such force as
to break 13 ribs and two ot her bones and cause
extensive bleeding. Neither the fact that he
could have done even nore damage and thus
ended her |ife even quicker nor the fact that
the victimwas still alive when he left the
house detracts, in the Ileast, from the
conpelling inference that the beating he did
adm ni ster nust have been with the intent
either to kill or to do such serious bodily
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harm that death would be the likely result.
Under appellant’s theory, virtually any nurder
comrtted by beating or that does not involve
I nst ant aneous death could qualify as depraved
heart nurder. That is not the |aw.

This is not a case |like Hook [v. State, 315
Ml. 25 (1989)] or Fairbanks [ v. State, 318 M.
22 (1989)]. The jury was not left with an
all-or-nothing option. It was instructed on
the two varieties of second degree nmurder upon
which a plausible verdict could have been
returned. It is sinply beyond the realm of
reasonabl eness to suppose that any rationa
jury could find that appellant adm nistered
the beating to Ms. Davis wth nere
reckl essness or indifference as to the result.

Burch, 346 M. at 280.
It reached the sane conclusion with respect to the killing of
M. Davis:

What appellant conveniently overlooks, of
course, is that he stabbed M. Davis at |east
11 times, once severing the aorta, once
plunging nore than three inches into his
heart, and once penetrating the lung. That is
hardly conduct engaged in “without regard to
whether M. Davis lived or died.” For the
reasons set forth in the di scussi on concerning
Ms. Davis, it is clear that there was no
basis for a depraved heart nurder instruction
as to M. Davis.

Burch, 346 Ml. at 281.
In the present case, the evidence established that appell ant

went to a Target store and bought a chef’s knife, then i mediately

went to the Nicholls’ hone. He imredi ately began to choke M.
Ni cholI's. Then, when she fell, appellant stabbed her as she | ay on
t he ground. The autopsy report established that there were
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thirteen stab wounds, one of which penetrated seven and a half
inches into the body, through the third and fourth ribs, through
ski n and chest mnuscl es, causing a “significant anmount of bl eeding.”
There was a wound that penetrated five and a half inches into the
body and fractured a rib, and another that penetrated into the
liver, also causing a great deal of bleeding. There were “a group
of stab wounds” in Ms. Nicholls' abdonen, and ot her stab wounds to
the chest. Al of the wounds were sufficient “to cause
henorrhagi ng externally” as well. In addition, Ms. N cholls
suffered blunt force injuries to the head with enough force to
cause henorrhaging on the surface of the brain. There were al so
seven cutting wounds.

As in Burch, the jury was instructed on second degree nurder
based on appel l ant’ s engagi ng i n conduct either with the intent to
kill Ms. Nicholls or theintent toinflict such serious bodily harm
that death would be the likely result. G ven the nature and nunber
of the injuries inflicted on Ms. Nicholls, the jury in this case
was faced with a “conpelling inference” that appellant’s actions
“must have been with the intent either to kill or to do such
serious bodily harm that death would be the likely result.” See
Burch, 346 Ml. at 280. The trial court did not err in declining to
instruct the jury as appellant requested.

JUDGMENTS AFFIRMED;

COSTS TO BE PAID BY APPELLANT.
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