HEADNOTE : Chri stopher Cotillo v. WIIliam Duncan, et al., No.
2859, Septenber Term 2005

TORTS-NEGLIGENCE-ASSUMPTION OF THE RISK

Appel lant was injured while attenpting to bench press 530
pounds in a powerlifting conpetition. The injury occurred
when appellant’s attenpted |ift failed, and the bar fell on
him Appellant alleged that the bar fell because the
persons | ocated at opposite ends of the bar (spotters), who
were there for the purpose of intervening in the event of
danger, failed to intervene because they were instructed not
to do so unless signaled. Appellant brought negligence

cl aims, and appel |l ees asserted assunption of the risk. The
circuit court entered summary judgnent in favor of appell ees
on that ground.

A sports participant assunmes all risks normally incident to
the sport. Held that the inappropriate instructions to the
spotters created an enhanced risk not normally incident to

the sport, and thus, appellant did not assune the risk as a
matter of |aw.
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Chri stopher Cotillo, appellant, appeals fromthe grant of
sumary judgnent by the Circuit Court for Calvert County in favor
of the American Powerlifting Association (“APA’), WIIiam Duncan
(“Duncan”), and the Board of Education of Calvert County
(“Board”), appellees. Appellant’s clains against appellees were
all based on negligence. 1In granting appellees’ notions, the
court found that appellant assuned the risk of injury, and thus,
appellant’s clains were barred as a matter of |aw.

Appel I ant contends that the court erred in granting
appel | ees’ notions because assunption of the risk is a disputed
material fact. W conclude that sunmmary judgnment was properly
entered as to sone clains but not as to all clainms. Thus, we
shall affirmin part and reverse in part.

Factual Background' and Procedural History

On Novenber 8, 2003, appellant was injured while attenpting
to bench press 530 pounds in the 2003 Sout hern Maryl and Open
Bench Press & Deadlift Meet (the “Meet”), a powerlifting
conpetition sanctioned by the APA, and organi zed by Duncan, the
faculty sponsor? of Patuxent Hi gh School’s weightlifting club,

and APA president, Scott Taylor (“Taylor”). The Meet was hosted

"We shall summarize the evidence presented by the parties.
Because this case was decided on notions for summary judgnent,
for purposes of disposition, we shall view the evidence in the
| ight nost favorable to appellant.

2Duncan was al so enployed in a salaried position as a
sci ence teacher at Patuxent H gh School .
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by Patuxent H gh School in Calvert County, which operates under
the jurisdiction of the Board. Appellant’s injuries, including a
shattered jaw, occurred on his third lift attenpt, when

according to appellant, the “‘spotters’ failed to grab
[a]ppellant’s |ift bar when he was unable to successfully
conplete the attenpted bench press lift,” and the 530 pound
barbell (“bar”) fell, striking himin the jaw

According to appel lant, Duncan and Tayl or were both
responsi ble for organizing the event. As the |ocal?® organizer of
t he event, Duncan’s responsibilities included obtaining the
spotters to assist at the Meet. Duncan obtained Chris Smth
(“Smth”) and Chris Bair (“Bair”), Patuxent H gh School students,
to act as “side spotters”* during the conpetition. Both Smith
and Bair had spotted for Duncan in the gym before.

Duncan testified at his deposition that, on the norning of
the Meet, he spoke with the spotters for “a few nmi nutes” about
“how things work in a conpetition.” He stated that he told them
“to keep their hands close [to the bar] but they couldn’t touch

the bar because that would disqualify the lift.” Duncan stated

Duncan testified during his deposition that Tayl or resides
in Florida, so, because of proximty, Duncan was responsible for
“setting up the facility.”

‘Si de spotters stand on opposite ends of the bar.
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that he was the “hand off”° person for appellant’s lifts.

During appellant’s third lift attenpt, Duncan handed off the
bar to appellant and noved out of the judge s line of vision so
t hat she could have an unhindered view of the lift. During the
bar’s descent to appellant’s chest, Duncan heard a tearing sound.
Duncan recal |l ed that when appel |l ant began to press the bar up,
“his elbows flew like this and the bar cane down, and at that
point | reached out and | grabbed the bar.”

Taylor testified at his deposition that both he and Duncan
briefed the spotters before the neet as to “howto do it
correctly.” He said that he also instructed the lifters as to
the “rules of performance” and told themthat they were entitled
to have their own spotters for the Meet. Taylor stated that he
generally encourages lifters to use their own spotters, who are
famliar with their techni ques, because spotting is “mnd
readi ng,” and having spotters who are famliar with the lifter
“decreases the likelihood of anything . . . happening.” Taylor
stated that it was Duncan’s job to get spotters for the Meet for
t hose who did not have their own spotters, and Duncan told
Tayl or that he woul d get nmenbers of the high school powerlifting
teamto spot at the Meet. Taylor did not give Duncan any

criteria or specific requirenents for the spotters. There are no

The “hand off” person assists the lifter by taking the bar
off of the rack and handing it to the lifter before the lift and
replacing the bar in the rack after the lift.
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APA requirenents regarding spotters that work at conpetitions.
Tayl or stated, however, that he would prefer spotters who have
had experience around powerlifting.

Tayl or was aware that Duncan had briefed the spotters
before the Meet, but Taylor also briefed them explaining to them
safety aspects during the performance of a |lift. He stated that
he told the spotters to be “near the bar at least within six
inches or so so in case anything happens |ike what happened with
[ appel l ant] they get in there as fast as possible. At the sane
time they cannot touch the bar because it will cause a
disqualification for the lifter’s |ift . . . . [because] [i]t’s
considered . . . assisting of the |[ift.” He also instructed them
that “if the lifter hesitates in the mddle [of the Iift] but
there’s no dowmmward notion, don’t just go in and grab it, that’s
when you wait, it’'s a referee discretion thing, they tell you to
take the bar. However, if the lifter hesitates and they’'re on
their way down, obviously you don't have to wait for the
referee.” He explained to the spotters that they should stay
close to the bar because an accident can happen quickly, but also
t hat they should not be so close to the bar that they
accidentally touch it and disqualify the lift. Taylor said that
at one point during the conpetition, with respect to a conpetitor
ot her than appellant, and before appellant’s accident, he

observed one of the two spotters stepping “too far back away from



the bar,” and Taylor told himthat he had to stay closer to the
bar .

Tayl or saw appellant’s third lift attenpt. |In this regard,
he stated that appellant “was given the conmand [to press], you
coul d hear sonething rip, started comng up, | amjust guessing
four, six inches, it happened so fast. The bar started com ng
back and as it was com ng back his wists went like this
(i ndicating) and everything was down. The spotters stepped in,
grabbed the bar, but 530 pounds velocity you' re going to get a
downward notion no matter how big, how strong you are and that’s
where that happened (indicating).”

Smith testified at his deposition that at the tinme of the
Meet he was fifteen years-old, approximately five feet eight or
ten inches tall and 180 pounds, and he could bench press
approxi mately 200 pounds. He had been weightlifting for
approxi mately seven nonths prior to the Meet, and had been taught
how to spot a bench press, although he had never spotted in a
weightlifting conpetition before. Smth stated that sonetine in
t he week before the conpetition, Duncan explained to himhow to
spot in the conpetition. Duncan also went to the gymwith Smth
during the “whol e week” before the conpetition to show hi m*“how
to spot” and to “make sure” Smith knew what he was doing. On the
norni ng of the Meet, Duncan practiced with Smith and Bair, and

spoke with themfor five or ten m nutes about the rul es of



spotting in a conpetition. He told themthat they could not
touch the bar until the judge indicated to do so or else the
l[ifter would be disqualified. Smth said that when he spotted
people in the gym it did not matter if he touched the bar.

Smith testified that he, Bair, and Duncan spotted appel |l ant
during his lift attenpts at the conpetition. The first and
second lifts were uneventful. Smth stated that, during the
third [ift attenpt, “the dude was lifting |ike 550, he was
l[ifting a lot of weight, so M. Duncan said nake sure you stay
under the bar, but he was al ways sayi ng nake sure you don’t touch
the bar until [the judge] said so, or [appellant] would be
disqualified.” Smth testified that appellant |ifted the bar
about m dway up and then stopped. At that tinme, Smth’s hands
were “[a] bout two inches” under the bar. Smth said that he was
going to grab the bar, and he had an instinct to grab the bar
about four seconds before he actually did grab the bar, but the
judge did not tell themto, and he was afraid that appell ant
woul d be disqualified if he touched the bar. By the tinme the
judge said sonething, it was too late. Smth had never spotted
anybody bench-pressing in excess of 500 pounds before.

Bair testified at his deposition that at the tinme of the
Meet he was in ninth grade, fourteen years-old, approximtely six
feet tall, and wei ghed 260 pounds. He stated that he had been

weightlifting since eighth grade. Bair was taught how to spot in



t he school gym where he weightlifted. Before the incident,
however, he had never spotted anyone lifting over 500 pounds and
had never spotted anyone in a conpetition before. Bair stated
that he had never taken any classes in weightlifting, never read
any books or articles on weightlifting or spotting, and had never
taken any cl asses about spotting.

At sone point in the week before the conpetition, Bair had a
conversation wi th Duncan about how to spot. Duncan showed Bair
where to hold his hands, telling himthey should be “no nore than
six inches away fromthe bar at all tinmes, always keeping them
underneath . . . . [with his] fingers . . . laced so you get a
better grip and it is hard to break through it, the bar, in case
it dropped.” Duncan also explained to Bair when to touch the bar
and what woul d happen if he touched the bar when he was not
supposed to. Bair had never spotted anybody “[o]n the sides”
bef ore and had never spotted anybody | acing his fingers together.
Duncan al so had Bair practice by “getting used to the feel of the
bar and picking it up, and if it dropped, howit would feel.” On
t he norning of the conpetition, Duncan repeated the instructions
t hat he had given Bair in the gym and “wanted us to go over it”
to “make sure we were doing it right.” Duncan told Bair and
Smith that “the only time we should touch the bar is when [the
judge] told us . . . .7 Specifically, Bair stated that Duncan

“told us that what we should dois . . . if we feel |ike we need



to help, is to put our hands under there and not to touch it
until the judge tells us to . . . but keep it as close as we can
and be ready for anything, because if he did, ended up not
needi ng help and we were wong, then they would get upset and we
woul d get in trouble.”

During the Meet, Smth and Bair spotted for lifters other
than appellant. Prior to appellant’s accident, Smth and Bair
had to assist one or two of the other [ifters wth the bar.
Smth stated that the people they hel ped were “struggling and as
soon as the judge saw that they were struggling, she told us to
go ahead and pick up the bar for them”

Bair stated that appellant’s first two lifts were
uneventful. Wth respect to the third lift attenpt, Bair
testified that appellant “had no trouble bringing [the bar] down.
And he brought it up and he started having trouble, and that is
when | started sliding my hands closer. And then the judge said
grab it, and when we went to grab it, it was too |ate, and he
dropped it all of a sudden, and we got there and picked it up as
fast as we could.” Bair said that he had an instinct to grab the
bar “a couple seconds” prior to the tine that he actually did
grab it, but he did not because the judge told themnnot to touch
t he bar unless she instructed themto do so.

Em |y Roberts, a friend of appellant’s, videotaped the Met

for appellant on her digital canmera. She filnmed all three lift



attenpts. After his second lift, and before his third attenpt,
appel l ant reviewed the video. He testified at deposition that he
observed nothing out of the ordinary. He also testified that he
had no difficulty with any of the spotters during his first two
lifts.

Appel lant testified at deposition that he had been
powerlifting conpetitively since approximately 1994. From 1994
t hrough 1999, appellant conpeted in between 15 and 20
conpetitions at the local, national, and international |evels,
and won awards at nost of the conpetitions. He won a gold nedal
at the World Ganes in Sweden in 1999. Appellant was aware that
there are certain risks associated with the sport of powerlifting
such as pulled or strained nuscles. He stated that if a
powerlifter “was failing on a lift and there were no spotters and
[the powerlifter] couldn’t stop the weight . . . it could be a
dangerous situation.” He said, however, that he had never seen
anyone injured while doing a bench press, and had only once seen
soneone drop the bar on his chest while bench pressing. He
couldn’t renmenber if the individual had spotters, but didn’t
bel i eve that he did.

On appellant’s third lift attenpt, he was trying to break a
record by lifting 530 pounds. To this end, he was wearing a
“Karin’s Xtreme Power” double denimbench shirt, a shirt that is

designed to allow a person to lift a significant anmount nore



wei ght than he could lift without the shirt.® Appellant had worn
this type of shirt before in conpetition and had experienced

“bl ow outs,” where the shirt rips fromneck to sternum tw ce
before, but both times the spotters were able to grab the bar
before it fell. Appellant said that “[w] hen the shirt blows you
no | onger have the shirt assisting you in the Iift,” and w thout
that assistance, the powerlifter is essentially left doing a raw
bench press of approxi mately 150 pounds nore than he can usually
do raw.” To keep the weight “from com ng down and crashi ng on
top” of the powerlifter in this situation, spotters are
necessary. Appellant stated that, generally, when he wore the
shirt in the gymfor training, “[c]ertain guys had to be in [the
gym to spot” him because he was |ifting heavy wei ght and he
wanted to be sure that whoever was spotting himcould stop the
weight if the need arose. Appellant stated that before the Meet,
Duncan told himthat the spotters at the Meet “were nenbers of

t he Patuxent Hi gh School powerlifting team. . . .” Appellant

believes that the shirt tore slightly, but did not blow out,

The APA and Board filed third party conpl ai nts agai nst
Karin s Xtreme Power, LLC, the seller of the shirt, alleging that
the shirt was defective when sold, in design, manufacture and
warning, and the tear in the shirt contributed to appellant’s
injury. Later, APA and the Board voluntarily dism ssed the
conpl ai nts.

"Appel | ant stated that he was able to bench approximately
450 to 460 pounds raw, and with the shirt on, he was able to
bench about 600 pounds.
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during his third lift attenpt. He stated he did not know the
shirt had torn until after his |lift attenpt had failed, and he
did not know why the attenpt had fail ed.

Appel I ant described his third Iift attenpt as foll ows.

Q Let’s talk about the third [ift in
particular. Were were the spotters
positioned fromthe time that you sat down
till the time that the bar fell?

A Wll, to the best of ny know edge, | nean
| " mconcentrating on the lift, | had one at
each side and | had Bill [Duncan] lifting off
and at the head of ne. And, you know, |I'm
not trying to be smart or anything but you
keep saying the bar fell and the bar never
fell, 1 had a hold of the bar the whole tine.

Q Tell nme what happened. Just take nme step
by step through the |ift starting from when
you sat down till the accident.

A | was given — | lifted the bar off with

[ Duncan’ s] assistance, | was told to start
the lift. | canme down to ny chest, paused it
on ny chest, he told ne to lift. As |I'm
l[ifting I’mcomng up and | got to about
here, and | got to a sticking point where |
couldn’t press anynore, and fromthe best |
can renmenber the bar started com ng back
down. And | heard crunching which was ny
teeth, | felt the bar hit nmy chin and then it
was plcked up off of ne

* * *

Q How far up fromyour chest did you get
t he bar before you stalled out?

A. To the best of ny know edge and what |
can renmenber . . . | got it about hal fway, I
woul d say about here [indicating
approximately six to ten inches off of his
chest].
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* * *

Q Do you know why the bar fell towards your
face?

[ Counsel for Karin' s Xtreme Powerwear]:
objection. | think he testified earlier the
bar didn't fall

Q Do you know why the bar went down towards
your face?

A.  No.

* * *

Q \Wen the bar cane towards your face at
what point did the gentleman [sic] on either
side of the bar, the spotters, at what point
did they first touch the bar?

A. | have no idea. You know, I'mtrying to
get the weight up. As the bar is com ng down
for a split second |I’mthinking they’' re going
to grab the bar and the next thing | know I'm
eating it

* * *

Q Now, inthis incident in the APAIlift
when you got hurt you’ ve shown us, you’ ve
denonstrated on your body, that you had
gotten the bar approxi mately anywhere from
six to ten inches, according to the estinates
around the table, off of your chest and you
couldn’t get it any higher; is that correct?

A. Yes.

Q Al right. Dd you say anything at that
poi nt ?

A.  No.

Q Did you ask for any assistance at that
poi nt ?

A.  You pretty nmuch can’'t ask. | nean you're

-12-



pushi ng heavy weight. You can’t. No, | did
not .

Q It’s inpossible — what you' re sayi ng when
you say you can’t, it’s not that you' re not
allowed to, you' re just not able to; is that
what you’'re saying?

A Well, I mean I'mstill fighting the

wei ght. Even though it’s com ng down on ne
I’mstill thinking | can try to get it, get
it and I'mstill fighting it, and the next

thing you knowit’s on top of ne.

Q Now, would you describe the incident as
it happened fromthat point on, when you got
it to the maxi mum el evation to the point
where it struck your chin would you describe
that as sonething that happened gradually or

very quickly.

A, Quickly.

Q It was al nbst instantaneous, wasn’'t it?
A Yes. Well, | nmean | was — it didn't
fall, you know, I'mstill fighting it, so as
it’s comng down I'mstill fighting it. So
it was quick but it wasn't like it was free
falling.

Appel lant testified that either the night before or the day
of the Meet, he filled out a registration formand paid an entry
fee. Appellant had signed docunments containing rel ease or waiver
| anguage at conpetitions in the past. Specifically, before he
conpeted in the 2000 Sout heastern Police and Fire Chanpi onshi ps,
whi ch was not an APA sponsored event, he signed a rel ease of
l[iability, assumng “all risks in the ganes including,
specifically (but not exclusively) the dangers of any mal function

of equipnent, etc. . . .” Appellant did not renenber this type
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of waiver |anguage being on the formthat he filled out before
t he APA Meet .8

Appel l ant testified that before the Meet, he read the APA
powerlifting rules. The rules provide, inter alia, that contact
of the bar by the spotters between the referee’s signals is a
cause for disqualification of a bench press. Pursuant to APA
rule VI.7., a spotter “shall not touch the lifter or the bar
during the actual [lift] attenpt. The only exception to this
rule is if the lifter is in jeopardy and likely to result in
injury, either at the request of the lifter, the center referee,
or when it is very obvious to the spotter . . . that the lifter
will nost likely be injured if the lift is to continue.”

Furthernore, “if the lifter is deprived of an attenpt by an error

8This evidence is relevant to appellant’s know edge of the
risk of injury attendant to the sport, although appell ant
testified to such know edge i ndependent of information contained
I n any docunents.

Inits initial notion for sunmary judgnment, in addition to
common | aw assunption of the risk, the APA argued that
appellant’s claimwas barred by a witten docunent in which
appel | ant acknow edged risk of injury and agreed that APA assuned
no liability for injuries. According to APA, the docunent was
execut ed by appellant and was part of the application for
registration, filled out by appellant on or before the norning of
t he Meet.

There was sone di spute, however, as to the authenticity of
t hat docunment. Appellee APA was unable to produce the original
docunent, and appellant’s forensic docunent exam ner testified at
deposition that the copy provided was altered and/ or mani pul at ed.
Appel | ee’ s docunent expert could not conclude with a reasonabl e
degree of probability that the docunent had not been altered.
Thus, appellee APA withdrew the purported waiver as a basis for
Its claimthat summary judgnent was appropriate, and we shall not
consi der the purported waiver in our analysis.
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of a spotter, and through no fault of his own, he wll be granted
anot her attenpt if he w shes.”

Mark Chaillet (“Chaillet”), appellant’s expert, is the
presi dent of the International Powerlifting Association (“IPA"),
a professional powerlifting association simlar to the APA
Chaillet, a powerlifter for over 25 years, has trained others in
the sport of powerlifting and in spotting.

During deposition, Chaillet testified that it is the
practice of the IPAto instruct the spotters not to touch the bar
“Iolnly in specific instances where the bar does not drop or
where the athlete is not endangered.” By affidavit, Chaillet
attested that he had reviewed the video of the incident and
concl uded that the “spotters did not conformto accepted safety
practices in spotting [appellant] and that, had they been
properly trained and utilized the appropriate safety nethod in
spotting, the injury to [appellant] would not have occurred as
the spotters woul d have been able to control the bar prior to it
i mpacting [appellant].” Chaillet stated that in all of his
“years and experience in training and powerlifting,” he had
“never encountered a situation where the designated spotters
failed to prevent a bar frominjuring a lifter during an
unsuccessful lift.” Furthernore, at his deposition, Chaillet
testified that in his opinion the spotters “were too far away

fromthe bar to do any good,” and that their positioning was
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“pretty much the sane . . . in all three lifts.” Chaillet
conceded that the spotters prevented appellant from being kill ed.
Al'l an Siegel (“Siegel”), appellees’ expert, and a
powerlifter for nore than 26 years, testified at deposition that,
based on what he saw in the video, it was his opinion that the
spotters did their job correctly. He stated that in his opinion,
“they reacted as quickly . . . as they humanly could have.”
Si egel stated that on appellant’s third Iift, the bar did not go
up — i.e., perpendicular to appellant’s body — as it was supposed
to, and as the spotters would have anticipated it to go, but
rat her “cane back towards the face,” making it inpossible for a

spotter to stop it fromfalling. He said that in a situation

like that, “you’'re still talking of a human reaction tine in a
matter of a second or two . . . . It happens that quick (clapping
hands) .”

Si egel stated that he has trained spotters for neets, and in
doing so would instruct themthat their “job is the safety of the
lifter, and if at any time you see the bar going down, grab it.
Don't wait for a referee to tell you. If you grabbed it too
soon, we can award the lifter another attenpt. But you're there
for their safety.”

By affidavit, Siegel attested that based on his review of
t he depositions of Smith, Bair, Duncan, and Taylor, and the video

of the incident, “the spotters were adequately sel ected, trained,
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and supervised. Although they were under 16 years of age, their
si ze, experience in the weight room and training fromBill
Duncan and Scott Taylor nade them valid candi dates to spot at the
[ Meet].” Furthernore, Siegel stated that Duncan’s “all eged
statenent to the spotters that they not grab the bar until the
j udges said so nmust be taken in context with the rules of bench
press conpetitions, the APA's rules, and Scott Taylor’s
instruction that they could grab the bar if it started to go
down. Taken in context wth all other rules and information
given to the spotters and conpetitors, Duncan’s all eged statenent
was correct in that it was neant to protect lifters from
unnecessary disqualified lifts. Spotters generally are not
permtted to grab a bar that is still rising or has stopped
(w t hout downward novenent) because that will disqualify the
lift.” Siegel concluded that the video showed that appellant’s
third lift attenpt was appropriately spotted and the spotters
responded as quickly as they could, saving appellant’s life.

We shall review the procedural history only to the extent
rel evant to the issues before us. 1In his conplaint, appellant
al l eged that Duncan was negligent in failing to properly position
hinmself as a spotter and in failing to properly position the
ot her spotters and, generally, in failing to take appropriate
safety precautions. Appellant further alleged that Duncan was

acting as an agent of the APA and the Board.
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Appel l ees filed notions for summary judgnment asserting, in
part, assunption of the risk. A hearing on those notions was
postponed in order to permt two additional depositions,
specifically, the depositions of Smth and Bair.

Subsequent to the depositions, appellant filed an anmended
conplaint. Appellant included additional allegations of
negligence, alleging that Smth and Bair were inexperienced,
untrai ned, and inadequately instructed. Additionally, appellant
all eged that Smith and Bair had been instructed not to grab the
bar during a lift unless and until signaled to do so by the
judge. Appellant alleged that Duncan was negligent in selecting
i nexperienced and untrained spotters, in entrusting the bar to
them and in failing to instruct and supervise them
appropriately. Appellant also alleged that the APA and the Board
negligently selected and retained i nexperienced and untrai ned
spotters and negligently entrusted the bar to the spotters.
Finally, appellant alleged that the APA was |iable as the
princi pal of Duncan, Taylor, Smth, Bair, and the Meet judges,
all of whomwere negligent. The alleged negligent acts,
underlying all of the clainms, were (1) inproper positioning of
the spotters, (2) selecting and using inexperienced and untrained
spotters, and (3) giving the spotters inappropriate instructions.

Subsequent to the anmended conplaint, the APA filed a notion

to dism ss the negligent entrustnent count. Appellant filed a
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nmotion for summary judgnent, asserting that appellees were |iable
as a matter of law. Appellees did not re-file their notions for
sumary j udgnent .

On January 17, 2006, the court held a hearing on pending
notions. By opinion and order dated February 3, 2006, the court
hel d that appellant assumed the risk of his injuries and, thus,
deni ed appellant’s notion for summary judgnment and granted
appel l ees’ notions for sunmary judgnent.

The court’s opinion foll ows.

[ Appel l ant] is an acconpli shed
powerlifter and holds | ocal, national and
i nternational bench press records. He has
been lifting conpetitively since 1994 and had
conpeted in 15 other conpetitions prior to
t he Sout hern Maryl and event. Prior to
conpeting in the event at Patuxent Hi gh
School on Novenber 8, 2003, the [appellant]
executed a release of liability in which he
assunmed all risks in the gane.

“A voluntary participant in any | awf ul
gane, sport or contest, in |egal
contenpl ation by the fact of his
participation, assumes all risks incidental
to the ganme, sport or contest which are
obvi ous and foreseeable.” Nesbitt v.
Bethesda Country Club, Inc., 20 M. App. 226,
232[,] 314 A .2d 738 (1974) as cited in Kelly
v. McCarrick, 155 Md. App. 82 (2002). The
usual and foreseeabl e dangers contenpl at ed
are those a simlarly situated “player” would
encounter. Foreseeabl e dangers include risk
of injury resulting fromthe type of contact
that is an integral part of the sport as it
is typically played. See Kelly, 155 Md. App.
82, 97.

Powerlifting invol ves obvious
foreseeable risks to all participants who
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voluntarily undertake the chall enge of
pressing nore than two tines their body

wei ght while lying on a bench. [Appellant]
and the experts deposed in this case al

agree there are inherent dangers in the sport
of powerlifting. Because of the anount of
wei ght being lifted, situations can turn
seriously dangerous in fractions of seconds.

The [appellant] had two lifts | eading up
to his record attenpt. Although he
successfully conpleted the two previous
lifts, all three attenpts involved the sane
foreseeable risk — the weight falling on him
The fact that spotters are used indicates
that an anticipated risk associated with
powerlifting is the risk the weight could
fall and injure the contestant. The opinion
of the powerlifting experts deposed in this
case was that the spotters “saved”
[appellant’s] life. Viewing the DVD
recording of the failed attenpt, reasonable
persons could not differ in concluding the
speed at which the 530 pound bar cane
crashi ng down nmade prevention of the injuries
i npossi bl e by human spotters.

Furthernore, the nore experience the
[ appel lant] has in the sport, the nore likely
it is that he nade an inforned judgnent
regarding the inherent risks. Id. at 104.
As stated previously, [appellant] was a very
experienced powerlifter. [Appellant] alleges
the spotters were trained inproperly and
acted negligently. During the event at which
he was injured, he had two successful lifts
prior to the failed attenpt, all with the
sanme spotters, using the sane techniques. He
did not question the conpetence or technique
of the spotters. Based on his vast
experience as a powerlifter and his ability
to observe the spotters during the two
previous lifts, it is clear [appellant] knew
or should have known of the risks involved in
attenpting to lift 530 pounds.

The evidence in this case suggested the
spotters, although young in age, were
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experienced weight lifters, had acted as
spotters on numerous occasions in the weight
room and were specially trained for this
event. In addition, no evidence was
presented to raise the inference that
additional training of the spotters would
have avoided the injury. See Kelly at 113.
The injury occurred so quickly that
prevention was inpossible due to the
constraints of human reaction tine. The
defense expert testified that the spotter’s
performances were reasonable. The

[ appel  ant] urges the court to accept that if
the spotters had acted on their initial gut
instinct to grab the bar before the judge had
si gnal ed, he woul d have been spared the
injuries in this case. This, however, is
contrary to the training they received
regardi ng the appropriate tinme to touch the
bar. Had the spotters touched the bar prior
to the signal, the lifter woul d have been
disqualified. It was because of the specific
training the spotters received for this
official powerlifting event that they waited
for a signal before assisting the l[ifter with
the bar. These are the rules under which
powerlifting is conducted and [appellant] was
very much aware of these restraints fromhis
prior experiences.

“Al t hough the question of whether the
plaintiff assunmed the risk is normally for
the jury, if it is clear that an individual
of normal intelligence, in the plaintiff’s
posi tion, mnmust have understood the danger,
then the issue is for the court.” Saponari,
126 Md. App. at 32, 727 A 2d 396; see ADM
P’ship, 348 Md. at 91-92, 702 A 2d 730;
Schroyer v. McNeal, 323 Ml. 275, 283-84, 592
A 2d 1119 (1991) as cited in Kelly at 95.

When viewi ng [appellant’s] failed
attenpt, it is apparent that events unfol ded
so qui ckly that human response to prevent the
[appellant’s] injury was inpossible. That is
the nature of the sport and the risk one
assunes when attenpting to powerlift a record
530 pounds.
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Appel lant filed a nmotion for clarification as to whether the
court’s ruling extended to appellant’s negligent selection and
retention clains, contained in the anended conplaint.® By
subsequent order, the court clarified that its opinion and order
di sposed of all counts in the anended conpl ai nt.

Discussion
Summary Judgment

Summary judgnent is appropriate when there is no genuine
di spute as to any material fact and the noving party is entitled
to judgnment as a nmatter of law. Maryland Rule 2-501. The
pur pose of the summary judgnent procedure is to allow the court
to deci de whether there is an issue of fact sufficiently material
to be tried, not to try the case or to resolve factual disputes.

Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335 Mi. 135,

144 (1994). A material fact is a fact that, depending on how it
is decided by the trier of fact, will affect the outcone of the

case. Mandl v. Bailey, 159 Md. App. 64, 82 (2004) (other

citation omitted)); see also King v. Bankerd, 303 M. 98, 111

(1985). In determ ning whether there is a genuine factual

di spute, the trial court nust view the facts in the |ight nobst
favorabl e to the non-noving party and construe all inferences
reasonably drawn therefromin favor of that party. Beatty v.

Trailmaster Prods., Inc., 330 Md. 726, 739 (1993). Furthernore,

°There was no nention of the negligent entrustnent claim
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if the evidence and the inferences therefromare susceptibl e of
more t han one concl usi on, the choi ce between those concl usi ons
shoul d not be made as a matter of |aw, but should be submtted to

the trier of fact. Goodwich v. Sinai Hosp., 343 M. 185, 207

(1996) .
Appel l ate courts review an order granting sumrary judgnent

de novo, Beyer v. Mrgan State Univ., 369 M. 335, 359 (2002),

to determ ne whether the trial court was legally correct.

Southland Corp. v. Giffith, 332 Md. 704, 712 (1993). To this

end, inreviewing a trial court’s grant of a notion for summary
judgnent, we review “the sane naterial fromthe record and deci de
[] the sane |legal issues as the circuit court.” Lopata v.

MIller, 122 Md. App. 76, 83, cert. denied, 351 MI. 286 (1998).

Qur review includes a determ nation as to “whether there was

sufficient evidence to create a jury question.” Saponari v. CSX

Trans., Inc., 126 Ml. App. 25, 37, cert. denied, Saponari v. CSX

Transp., Inc., 353 Md. 473 (1999) (other citation omtted)).

Contentions
Appel | ant contends that the court erred (1) in holding that
appel l ant assuned the risk as a matter of law, and (2) in
entering summary judgnent, sua sponte, With respect to the
negli gent selection and retention clains. W shall address the

contentions in reverse order.
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Summary judgment, sua sponte

Appel | ant observes that appellees did not refile or renew
their sunmary judgnent notions after appellant filed his amended
conpl ai nt, and noreover, appellees asserted there was a genui ne
di spute of material facts in their responses to appellant’s
notion for sunmary judgnment. Appellant argues that the court
could not enter summary judgnent, sua sponte, on the negligent
sel ection and retention clainms, which were asserted for the first
time in the anended conpl ai nt.

Contrary to appellant’s position, the court did have the
authority to enter summary judgnent in favor of appellees,
assum ng no notions by appel |l ees, because appel | ant noved for

summary judgnent. See Conmercial Union Ins. Co. v. Porter Hayden

Co., 116 Md. App. 605, 636 (1997). Al of appellant’s clains
were based in negligence, and assunption of the risk is a

conpl ete defense to all claims. Crews v. Hollenbach, 358 M.

627, 640 (2000). W perceive no procedural error by the court,
and we proceed to address the nerits.
Assumption of risk
The question is whether, as a matter of |aw, appell ant
assumed the risk of the injuries he sustained.
Generally, a “plaintiff is said to have assuned the risk of
injury when, wth full know edge and understandi ng of an obvi ous

danger, he voluntarily abandons his right to conplain by exposing

- 24-



himself to that particular risk.” Auto Village, Inc. v. Sipe, 63

Md. App. 280, 293 (1985) (quoting Kirby v. Hylton, 51 M. App.

365, 378 (1982)). The concept is grounded on the theory that a
plaintiff who voluntarily consents, either expressly or

inpliedly, to exposure to a known risk cannot |ater sue for
damages incurred fromexposure to that risk. Crews v.

Hol | enbach, 358 MI. 627, 640 (2000) (citations omtted)). Thus,
the el enments of assunption of the risk require that the defendant
prove that the plaintiff “(1) had know edge of the risk of the
danger; (2) appreciated that risk; and (3) voluntarily confronted
the risk of danger.” Saponari, 126 Md. App. at 32 (quoting ADM

Partnership v. Martin, 348 Ml. 84, 91 (1997)). Furthernore,

“[i]n the determ nation of these el enents, an objective standard
nmust be applied and a plaintiff will not be heard to say that he
did not conprehend a risk which nust have been obvious to him”

ADM Partnership, 348 Md. at 91.

Usual |y the question of whether the plaintiff assuned the
risk is for the jury, however, “if it is clear that an individual
of normal intelligence, in the plaintiff’s position, must have
under stood t he danger, then the issue is for the court.”
Saponari, 126 Md. App. at 32. W note, however, that “[t]he
gquestion of a party’s assunption of a risk should always be |eft
to the trier of fact in all but the clearest of cases.” Auto

Village, Inc. v. Sipe, 63 Ml. App. 280, 293 (1985) (citing_Hooper
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v. Mougin, 263 Md. 630 (1971)). In order for a plaintiff to
assurme voluntarily a risk of danger, there nust exist “the
willingness of the plaintiff to take an informed chance.”

Saponari, 126 Md. App. at 35 (quoting Schroyer v. MNeal, 323 M.

275, 283 (1991).

Recently, in Kelly v. MCarrick, 155 Md. App. 82 (2004),

this Court reviewed the | aw of assunption of the risk extensively
in the context of a sports injury. |In that case, we held that a

sports participant assunes all risks incidental to the sport

whi ch are obvi ous and foreseeable, i.e., the usual and

f oreseeabl e dangers that a participant expects to encounter. 1d.

at 96-97 (citing Nesbitt v. Bethesda Country Cub, Inc., 20 M.

App. 226, 232 (1974) (other citation omtted))). Stated
differently, the risks assuned by participants in a gane, sport,

or contest, are only the usual’ and foreseeabl e dangers that a
simlarly situated player reasonably woul d expect to encounter”
during that game, sport, or contest. Kelly, 155 Md. App. at 96-
97. The usual and foreseeable dangers include “risk of injury
resulting fromthe type of physical contact that is an integral

part of the sport as it is typically played,” 1d. at 97 (citing

Hammond v. Bd. of Educ. of Carroll County, 100 Md. App. 60, 69-70

(1994)), as well as dangers that are “known to be within the
range of possibilities; neither sure nor necessarily apt to

happen; but one that will happen if the conditions are ripe for
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it.” 1d. at 106 (citation omtted). It follows that a
partici pant does not assune an enhanced ri sk beyond what is
i nherent in the sport unless the participant has know edge of
facts that, applying an objective test, would charge the
partici pant with know edge of the enhanced risk. See id. at 104.
These principles govern our disposition of this case.

Assunption of the risk is independent of the duty owed by a
def endant, but to apply the above assunption of risk principles
and determ ne whet her an enhanced risk existed, we nust identify

the particular risk. Gbson v. Beaver, 245 M. 418, 421

(1967) (assunption of the risk rests on the plaintiff taking a
chance of harmfroma “particular risk.”)). This means that, in
order to identify the risk, we must identify those acts,
supported by evidence, that appellant asserts constitutes
negl i gence. *°

A review of the evidence reveals that appellant’s clains of
negl i gence, including negligent selection and retention of the
side spotters, rest on (1) inproper positioning of spotters
(Bair, Smth, and Duncan), (2) selecting and using inexperienced
and untrai ned spotters, and (3) giving inappropriate instructions

to the side spotters, that they were not to act w thout a signal

19The question of whether any or all of the appellees owed a
duty and were negligent is not before us. Assunption of the risk
is based on a plaintiff’s willingness to take a chance and is
I ndependent of a defendant’s duty. ADM Partnership, 348 M. at
102.
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fromthe event judge.

Applying the applicable principles to the evidence in this
case, we conclude that appellant, given his admtted know edge
and experience, assuned the risk, as a matter of |aw, of being
injured by the bar during a |ift, under usual circunstances.

This includes risks normally associated with spotters. The risk
of a bar falling and seriously injuring the lifter, during a lift
of heavy weights, is a risk attendant to the sport. Appellant
acknow edged as nuch. Consequently, speaking generally,
appel l ant assuned the risk that the spotters would fail to
protect himin the event of a failed lift.

The risk attendant to the sport also includes differences in
| evel s of training and experience by other participants and those
involved in the sport. W do not have to deci de whether and
under what circunstances the |ack of training and experience by
persons involved in the sport, other than the plaintiff, gives
rise to an enhanced risk. W only consider the specific risks
generated by the evidence in this case. Putting aside
generalities, insufficient to defeat a notion for summary
judgnent, the only specific risks generated by the evidence,
regardl ess of whether they were causally connected to the

spotters’ lack of training and experience, ! related to inproper

H1Appel | ant focuses on the positioning of Smth and Bair,
but al so asserts that Duncan failed to properly position hinself
as a third spotter.
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posi tioning and inproper instructions.?!

Wth respect to inproper positioning by Smth, Bair and
Duncan, the evidence indicates that appellant assumed the risk.
This is because the evidence, the testinony of Chaillet, is that
all three persons, who were to act as spotters, enployed the sane
positioning during appellant’s two prior lifts as they enpl oyed
during the third lift. Additionally, appellant testified that he
reviewed the video of the two prior lifts, and he had no
difficulty with the spotters on the two prior lifts. Wile
appellant also testified that he did not notice the positioning
of the spotters on the prior lifts, he is charged with know ng
what was clearly in front of him both during the |ifts and on
vi deo. Thus, appellant is charged with actual know edge of the
negl i gent positioning and chose to encounter the consequent ri sk.

We reach a different conclusion with respect to the inproper
i nstructions, concluding that they presented an enhanced ri sk,
not normally incident to the sport. As stated previously, a
person lifting heavy wei ghts assunes that spotters nay not
prevent injury that occurs as a result of a failed |ift, but the
lifter does not assune the risk that a spotter has been
instructed not to intervene until signaled to do so, even if the

spotter perceives danger. Absent know edge of any facts

2Appel | ant did not have actual know edge of Smith and
Bair’'s training and experience.
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i ndicating that spotters had been given inproper instructions,
appellant did not assune the risk, as a matter of law, with
respect to negligent acts causally related to such instructions
and which were a proxi mate cause of the injuries.

Al t hough an injured party will be held to have assunmed even
t he enhanced, or non-usual risk, when the injured party had
actual know edge of the facts giving rise to the risk and
voluntarily chose to encounter the risk, the evidence does not
denonstrate that appellant had actual know edge of the assuned
| mproper instructions given to Smth and Bair, i.e., that they
were not to touch the bar until signaled by the judge.' Snith
and Bair testified that, as a result of the instructions given
them they did not react inmediately when they perceived that
appel l ant was in danger. Consequently, appellant did not assune
the risk as a matter of |aw of clains based on the instruction
not to touch the bar until signaled by a judge.

JUDGMENT AFFIRMED IN
PART AND REVERSED IN
PART. CASE REMANDED
TO THE CIRCUIT COURT
FOR FURTHER
PROCEEDINGS NOT

BAppel | ant characterizes the testinony as just stated. It
is clear that Smith and Bair were instructed that if they touched
the bar during a lift, the lift would be disqualified. OQur
review of the testinony reveals that it is not so clear, however,
that they were instructed not to touch it if they perceived
danger. Nevertheless, we resolve all reasonable inferences in
appel l ant’ s favor for purposes of addressing the issue before us.
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INCONSISTENT WITH
THIS OPINION. COSTS
TO BE PAID ONE-HALF
BY APPELLANT AND
ONE-SIXTH BY EACH OF
THE APPELLEES.



