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In the Crcuit Court for Cecil County, County Banking and
Trust Conpany (“the Bank”), the appellee, sued Bonni e Cruickshank
Wal | ace (“Bonnie”), the appellant, for actual and constructive
fraudul ent conveyances under the Maryland Uniform Fraudul ent
Conveyance Act (“MJFCA"), M. Code (1975, 2000 Repl. Vol.),
sections 15-201 through 15-214 of the Commercial Law Article
(“CL").

In a prior suit (“the Debt Action”), the Bank had obtained a
judgnent against Geat Christian Books, Inc. (“GCB"), and WIIiam

Wal |l ace (“WIlliani), Bonnie’ s husband, as guarantor of a debt of

GCB. It is wundisputed that the judgnent in the Debt Action
rendered Wlliaminsolvent. 1In the case at bar, the Bank all eged
that, in 1999, after he was insolvent, WIlliam fraudulently

conveyed his 1998 federal and state income tax refunds to Bonnie,
t hus keeping them out of the Bank’s reach.
Bonnie and the Bank each noved for sunmary judgment. The
court denied Bonnie's notion and granted the Bank’s notion.?
Bonni e noted an appeal, posing two questions, which we have
rephrased slightly:

l. Did the circuit court err in denying her notion for
sunmary judgnment on the fraudul ent conveyance claim

The Bank’s conplaint included other allegedly fraudulent
conveyances, in addition to the transfer of the i ncome tax refunds.
The court granted summary judgnent in favor of Bonnie on sone of
t hose ot her fraudul ent conveyance clains. They are not the subject
of this appeal. The court denied summary judgnent on yet other of
those fraudulent conveyance cl ains. The Bank thereafter
voluntarily di sm ssed those clains.



for the ambunt of the 1998 federal and state i ncone
tax refunds?

Il. Dd the circuit court err in granting sumary
judgnment to the Bank on its fraudul ent conveyance
claimfor the anount of the 1998 federal and state
i ncome tax refunds?

For the reasons set forth below, we answer “no” to both

questions and shall affirmthe judgnment of the circuit court.

FACTS AND PROCEEDINGS

At all times pertinent to this case, WIIliam and Bonnie were
husband and wife and were living together in an intact narriage
with their two sons, born in 1990 and 1993. W Iliam has an adult
child froma prior marriage who visits the Wal |l aces occasionally,
but does not live with them

The Wal | aces were married in 1987. On Novenber 27, 1987, they
executed a property agreenent.? They anended that agreenent on
Decenber 4, 1991, while residing in the State of Washi ngton, which
is a community property state, by means of a docunment entitled
“Separate Property Status Agreenent.”® |t appears fromthe nane of
t he Decenber 4, 1991 agreenent that it and the prior agreenent were
entered into for the purpose of characterizing sone of the
Wal | aces’ property—that ot herwi se woul d be community property under

the |l aws of the State of WAshi ngt on—as their own separate property.

’That agreenent is not in the record.
That docunent also is not a part of the record.
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On June 8, 1994, WIIliam purchased 75% of the stock of GCB
fromWalter C. Hi bbard and Phillip Hi bbard.

A week later, the Wallaces executed a “Community Property
Agreenent,”* nmodifying their Decenber 4, 1991 Separate Property
Status Agreenment. The nodification |anguage states:

[Bonnie] and [WIllian] agree as follows . . . . [Bonnie]

and [WIliam shall own as conmunity property the assets
pertaining to the June 8, 1994 Agreenent Stock Ownership

O Geat Christian Books, Inc. entered into between
Walter C. Hibbard, Phillip Hi bbard, and [WIIliani
including, wthout I|imtation: 203 shares of Geat
Christian Books, Inc. (“GCB’) stock transferred from

Wal ter C. H bbard; and 547 shares of authorized GCB stock

to be imediately issued; and all future issued and

transferred GCB Stock and any stock of any present and

future affiliate of GCB to either [Bonnie] or [WIIliam

or any entity owned in part or whol e by either or both of

the parties hereto.

Sonetine in late 1994 or early 1995, the Wall aces noved from
Washi ngton to Pennsylvania, which is not a comunity property
state. In May of 1995, the Bank extended a one-year revolving |line
of credit and a $234,000 secured |loan to GCB. WIlliam gave a
personal guaranty of paynent for GCB on both obligations.

On June 1, 1995, the \Wallaces executed a docunent entitled

“Transfer Agreenent,”® which nodified their June 15, 1994 Comunity

Property Agreenent. The Transfer Agreenent states:

“The Community Property Agreenent does not bear a signed date
but states in the body of the agreenent that it is “dated effective
June 15, 1994.”

*The “Transfer Agreenent” is not dated either, but states in
its body that it is “dated effective June 1, 1995.~
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[Bonnie] and [WIllian] agree as follows

[WIllian] transferred his interest in the stock of C}eat
Christian Books, Inc. (“GCB’) to the comunity property
of [Bonnie] and [WIlliam, as provided in the June 15,
1994 Community Property Agreement, and [William] hereby
transfers all his rights and property (“benefits”) from
his late father’s estate, and from GCB to and to be
derived by [William], including without Ilimitation,
deposits in GCB’s employee deposit plan, loan repayment
obligations, pension and retirement plans, wages,
reimbursements, refunds, options, commissions, bonuses,
deferred compensation, automobile and equipment leases,
and from legal claims that [William] may have concerning
GCB, to [Bonnie] and [William] to be held in common
during the term of their marriage with the survivor
owning these benefits in entirety.

(Enphasi s added.)

At the end of 1996, the GCB credit |ine was paid off, and t hen
was renewed for $750,000. It was again renewed in early 1998. The
| oans were current until October of 1998.

That nonth, GCB mi ssed a paynent. The Bank accel erated the
| oan bal ance and, in the Grcuit Court for Cecil County, filed a
confessed judgnent action against WIliam as guarantor. On
Novenber 25, 1998, a confessed judgnent was entered in favor of the
Bank and against WIlliam?®

In 1998, GCB was paying WIlliama salary, fromwhich federal
and state incone taxes were withheld. | Mmedi ately after the

judgnment was entered against him in the Debt Action, WIIliam

®The anount of the judgnment is unclear. Bonnie states that it
was $722,534, while the Bank maintains that it was $865, 959.34. In
either case, the debt rendered WIIliaminsol vent.
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stopped taking a salary from GCB and started collecting $1,000 a
nonth i n unenpl oynent benefits.

Somewhere in this time frane, not clearly disclosed by the
record, the Wallaces noved to El kton, Maryl and.

In early 1999, WIlliam and Bonnie filed joint federal and
state income tax returns for the 1998 tax year. The returns
prepared by an accountant, showed they were entitled to a $19, 984
tax refund fromthe Internal Revenue Service (“IRS") and a $2, 821
tax refund fromthe State Conptroller’s O fice. The refund anounts
equal ed the anounts of federal and state incone tax withheld from
Wlliam s 1998 salary fromGCB. Bonnie did not earn any incone in
1998. She did have a loss carry-forward, however, from her
subchapter S corporation, Cruickshank Hol steiners, Inc., a horse
boar di ng and breedi ng busi ness.

In April and May of 1999, the Willaces received incone tax
refund checks fromthe IRS and the Maryland Conptroller’s Ofice.
The checks were payable to both of them Wl liam endorsed the
checks and gave themto Bonnie, who deposited themin her Merril
Lynch CVA account (“CMA account”™). Bonnie’'s CVA account statenents
show that the anmount of the state refund check, $2,821, was added
to her account balance on April 19, 1999, and the amount of the
federal refund, $19, 984, was added to her account bal ance on May 3,

1999. Statenents for the CMA account show in detail how the funds



were spent.’ Bonnie spent the entire $22,805 i n i nconme tax refunds
by June 30, 1999.

The Bank |earned of these and other transfers through
di scovery in aid of enforcenent, including a deposition of WIIiam
taken on May 21, 1999, and a deposition of Bonnie taken on March
31, 2000.

On February 24, 2000, in the Crcuit Court for Cecil County,
the Bank filed the instant suit agai nst Bonnie.® The Bank all eged
that Wlliamis transfer to Bonnie of the refund from his 1998
f eder al incone tax return was a fraudul ent conveyance
Specifically, it alleged that the transfer was an actual fraudul ent
conveyance, because it was nade with the actual intent to defraud
WIlliams creditors, see CL § 15-207; and that the transfer was a
constructive fraudul ent conveyance, because, even if made w t hout
an actual intent to defraud, it was made when WIliamwas i nsol vent
and was not for fair consideration. See CL 8§ 15-204. The Bank
asked the court to set aside the conveyance or, in the event that
Bonnie had nade a subsequent transfer of the noney, enter a

judgnent against her in the anmount of the transfer.

"W discuss these account statenents, as well as other
evidence in the record as to how these funds were spent, in Part |
of our di scussi on.

8 her defendants were nanmed as well; the clainms agai nst them
all were dism ssed or resolved.



Bonnie did not fileatinely answer. Utimately, on Septenber
11, 2001, the court entered a default judgment against her for
$19, 984, the amount of the 1998 federal income tax refund.® Bonnie
pursued an appeal to this Court. 1In a reported opinion, filed on
Sept enber 26, 2002, we vacated the default judgnent. See Holly
Hall Publ’ns, Inc. v. county Banking and Trust Co., 147 M. App.
251 (2002) .1

Upon remand to the circuit court, the parties engaged in
di scovery, the Bank anmended its conplaint to add actual and
constructive fraudulent conveyance of the 1998 Mryland state
i ncone tax refund, and each filed a plethora of notions and cross-
notions. After still nore discovery was undertaken, the operative
notions | eft pending were those by each party for sumrmary judgnent.

Bonni e’ s theory on sunmary j udgnent was that, on the undi sput ed

facts, the inconme tax refunds were fromtheir inception tenancy by

*There were other default judgnents entered agai nst Bonni e,
but they are not pertinent to this appeal.

°I'n the neantinme, between the entry of default judgnent and
the decision by this Court, the Bank instituted enforcenent
proceedi ngs agai nst Bonni e by requesting wits of garni shnent (for
assets held by several banks and by Crui ckshank Hol steiners, Inc.)
and wits of execution (for personal property located in Bonnie' s
hone and | ocated at Crui ckshank Hol steiners, Inc.). The Bank was
in the process of acquiring judgnments of absol ute condemati on on
sonme of the assets held by the garni shees when all of the execution
efforts were stayed pursuant to Bonnie’'s filing Chapter 11
bankruptcy in the United States District Court for the Eastern
Di strict of Pennsyl vani a on Novenber 13, 2001. Bonni e’ s bankruptcy
case ultimately was “dism ssed” by that court as of February 22,
2002.



the entirety property not reachable by WIlliams creditors. For
that reason, there was no conveyance of the property fromWIIliam
to her, let alone a fraudul ent conveyance. She put forth four
reasons as to why the refunds were tenancy by the entirety property.
First, the Transfer Agreenment made all benefits to WIIiamgenerated
by GCB, including wages and future inconme tax refunds, tenancy by
the entirety property. Second, the refunds were tenancy by the
entirety property because they were paid by checks i ssued to WIIliam
and Bonnie as joint payees. Third, the Wallaces’ filing status of
“married filing jointly” made the refunds tenancy by the entirety
property. Finally, the tax refunds were tenancy by the entirety
property because they resulted at least in part froman operating
| oss carry-forward on Bonni e’ s subchapter S corporation.

The Bank responded that the inconme tax refunds were Wllianis
i ndi vidual property, not tenancy by the entirety property. | t
argued that the Transfer Agreenent could not, wthout further
action, convert future incone tax refunds into tenancy by the
entirety property; that, under controlling casel aw, when wi t hhol di ng
can be ascribed to an individual’s incone, an inconme tax w t hhol di ng
refund i s the individual property of that incone earner, regardl ess
of joint filing status or that the joint filers both are payees on
the refund check; and that Bonnie’ s | oss carry-forward di d not make

the refunds tenancy by the entirety property.



The Bank sought summary judgnent on its claimfor constructive
fraudul ent conveyance only. It argued that, on the undisputed
material facts, the inconme tax refunds were transferred by WIliam
t o Bonni e when Wl liamwas i nsol vent and not for fair consideration.

Bonni e responded that, even if the refunds were not tenancy by
the entirety property, and were solely WIliams property, he
received fair consideration for the transfer of the refunds to her,
because she used the refund noney for “fam |y necessaries,” that is,
necessary support for Wlliamand their two children.

The Bank replied by stating that Bonnie could not show fair
consi deration by denonstrating that she spent the funds on “famly
necessaries,” because the doctri ne of necessaries has been abol i shed
in Maryl and and, in any event, Bonnie did not nake a show ng on the
summary judgnment record that she spent the funds on “famly
necessaries.” Additionally, because Bonnie knew about WIllians
“unfavorable financial situation,” even if the transfers were
supported by adequate consideration, she could not show that she
acted in good faith, which is an elenent of fair consideration.

The court held a hearing on all open notions on April 16, 2004.
It took the matter under advi senent and, on May 24, 2004, issued a
menor andum opi nion and order, entered the sanme day. It denied
Bonnie’s notion for summary judgnent and granted summary | udgnent

in favor of the Bank for $22, 805.



The court concluded that the inconme tax refunds were not
tenancy by the entirety property; that it was undisputed that
William transferred the refunds to Bonnie when he was insolvent;
that there was no evi dence on the sumary judgnent record that coul d
support a finding that the transfers were for fair consideration;
and, to the contrary, the evidence on the summary judgnment record
showed that WIlliamreceived “no consideration” for the transfers.
Accordingly, the court found that the transfer of the tax refunds
constituted a constructive fraudul ent conveyance as a matter of | aw

Bonnie noted a tinely appeal .

W shall include additional facts as necessary to our

di scussi on of the issues.

STANDARD OF REVIEW

W reviewa circuit court’s decision to grant summary judgnent
de novo, as it is a purely legal decision. 0’Connor v. Baltimore
County, 382 Md. 102, 110 (2004); Hines v. French, 157 Ml. App. 536,
549-50 (2004). W determ ne whether the circuit court properly
concluded that there was no dispute of material fact, and, if so,
whet her the circuit court’s decision that the noving party was
entitled to summary judgment was legally correct. MI. Rule 2-
501(f); walk v. Hartford Cas. Ins. Co., 382 MI. 1, 14 (2004); Smith
v. City of Baltimore, 156 Ml. App. 377, 382-83 (2004).

A material fact is a fact that would alter the outcone of a

case dependi ng upon how the fact-finder resolves the dispute. King
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v. Bankerd, 303 Md. 98, 111 (1985); Bagwell v. Peninsula Reg’l Med.
Ctr., 106 M. App. 470, 489 (1995). The nonnoving party nmnust
denonstrate a dispute of material fact by proffering facts that
woul d be admi ssible into evidence. 0’Connor, supra, 382 Mil. at 111

Beyer v. Morgan State Univ., 139 Ml. App. 609, 634 (2001), arff’d

369 Md. 335 (2002). Moreover, “[b]ald, unsupported statenents or
conclusions of |aw do not generate a genuine dispute of materi al
fact, and thus cannot defeat a notion for sunmmary judgnment. Hoffman
Chevrolet, Inc. v. Wash. County Nat’l Sav. Bank, 297 Ml. 691, 712
(1983).

Finally, “*even in cases involving intent and notive, if the
prerequi sites for summary judgnent are net—there being no dispute
of material fact—sunmary judgnent may be granted.’” Rite Aid Corp.
v. Hagley, 374 Md. 665, 685 (2003) (quoting Gross v. Sussex, Inc.,

332 Mi. 247, 257 (1993)).

DISCUSSION

I.

Bonni e contends the circuit court should have granted summary
judgnent in her favor on all of the Bank’ s fraudul ent conveyance
cl ai nrs because the incone tax refunds were tenants by the entirety
property that belonged to the marital wunit, not to WIIliam
i ndividually, and could not be attached by WIllianis creditors.
Therefore, it was not a fraudul ent conveyance against WIllians
creditors for the two of themto transfer their entireties property

11



to her. She supports her contention with the same four argunents
she made bel ow. The Bank responds as it did bel ow

Wiile sonme states have either abolished or significantly
altered the common-1 aw estate of tenancy by the entirety, Mryl and
retains the estate in its traditional form? Beall v. Beall, 291
Md. 224, 234 (1981); Columbian Carbon Co. v. Kight, 207 Md. 203, 208
(1955). The common-law i ncidents of estates by the entireties are
that the tenants can only be and nmust be husband and wife; that each
spouse is seized of the entire property (which can be real or
personal ); that each spouse is entitled to the incone derived from
t he property and cannot encunber or dispose of it w thout the other
spouse’ s consent; and, upon the death of one spouse, the other takes
the whole. Arbesman v. winer, 298 MI. 282, 288-90 (1983); State v.
Friedman, 283 Ml. 701, 705-06 (1978).

Because entireties property is owned by the husband and wife
as the marital unit, it is not subject to the clains of individua
creditors of either spouse. Schlossberg v. Barney, 380 F.3d 174,
178 (4th Gr. 2004) (applying Maryland | aw); In re Bell-Breslin, 283

B.R 834, 836 (Bankr. D. Ml. 2002); State v. One 1984 Toyota Truck,

INei ther party has argued to this Court, or to the court
bel ow, that another state’s | aw governing the creation of a tenancy
by the entirety is controlling. See Maryland Code (1974, 2002
Repl. Vol.), 88 10-501 to 10-507 of the Courts and Judicial
Proceedings Article (“CJ”) (noting that, under the Uniform Notice
of Foreign Law Act, a party intending to rely on the | aw of anot her
state nust give reasonable notice to an adverse party “either in
t he pl eadings or by other witten notice”).
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311 Md. 171, 187 (1987); Arbesman, supra, 298 Ml. at 289.'?2 For
this reason, a creditor of one spouse nmay not attack as a fraudul ent
conveyance the transfer of entireties property by the spouses. Van
Royen v. Lacey, 266 Ml. 649, 651 (1972). In this case, for exanpl e,
if the tax refunds were entireties property, the Wallaces could
transfer the property to anyone (including Bonnie) wthout
contravening the rights of the Bank, because the Bank never had a
right to attach the property to begin wth.

“A tenancy by the entireties is essentially a joint tenancy,
nodi fied by the comon | aw t heory that the husband and wi fe are one
person.” Schilbach v. Schilbach, 171 Md. 405, 407 (1937); see also
Schlossberg, supra, 380 F.3d at 178. Thus, just as the creation of
a joint tenancy requires the four essential comon |aw unities of
interest, title, time, and possession, so does the creation of a
tenancy by the entirety. Bruce v. Dyer, 309 M. 421, 427 (1987);
Alexander v. Boyer, 253 M. 511, 519 (1969) (citing Eder v.
Rothamel, 202 M. 189 (1953)). The husband and w fe nust *“enjoy
identical interests; enjoy identical, undivided possession; and ...
t he tenancy [nmust] commence at the sane tine via the same interest.”
Bruce, supra, 309 Md. at 427. The unities “nust exist concurrently;

if any one is mssing, the estate cannot be one of joint tenancy,”

2Entireties property is subject to clains of a creditor of
bot h tenants, however. In re Carroll, 237 B.R 872, 874 (Bankr. D.
MI. 1999); see also Phillips v. Krakower, 46 F.2d 764, 765 (4th
Cr. 1931) (applying Maryl and | aw).
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including a tenancy by the entirety. Helinski v. Harford Mem’]1
Hosp., Inc., 376 Mi. 606, 615 (2003).

G ven these requirenents to create a tenancy by the entirety
in Maryland, all four of Bonnie's argunments that the tax refunds
were tenancy by the entirety property, as opposed to individua
property of Wlliam nust fail.

A. The Transfer Agreement

In the 1995 Transfer Agreenent, WIliam states he has
transferred all his “rights and property” from GCB “to and to be
derived fromhim?” including “wages” and “refunds,” to hinself and
Bonnie “to be held in comon during their marriage,” wth the
survivor owning the benefits “in entirety.” Bonnie maintains that
this 1995 agreenent had the effect of making all of Wlliams future
wages from GCB (and all tax refunds deriving from such wages)
tenancy by the entirety property before Wlliamactually cane into
possessi on of the wages or refunds. |n other words, having decl ared
in 1995 that his future wages and refunds from GCB woul d belong to
him and Bonnie as entireties property, the wages and refunds
automatically becane entireties property as soon as they canme into
exi stence. 1In oral argunent before this Court, when asked whet her
the effect of the Transfer Agreenent executed in 1995 would be to
make all of WIliams future GCB wages tenancy by the entirety
property before he ever received it, so as not to be subject to wage
garni shnment by his creditors, Bonnie's counsel responded in the

affirmati ve.
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As we have expl ai ned, the creation of a tenancy by the entirety
requires the co-existence of unities of interest, title, tine, and
possessi on. None of these unities existed in 1995 when the
Transfer Agreenent was signed, with respect to the 1998 i ncone tax
refunds now at issue. WIliamdid not obtain a property interest
in the refunds until 1999, when he received the refund checks, or
when it was cl ear that he was going to receive them c¢rf. CL § 9-203
(providing that, in the context of perfecting a security interest,
attachnment, and thus perfection, cannot occur as to particular
collateral until the collateral itself comes into existence and the
debtor has rights init); In re Krumpe, 60 B.R 575, 578 (Bankr. D
Md. 1986) (holding that, for bankruptcy purposes, a debtor does not
acquire an interest in his wages until he earns themand, therefore,
a garni shnent |lien divests a debtor of ownership of his wages on the
day the wages are earned) (citing In re Cox, 10 B.R 268, 271-72
(Bankr. D. Md. (1981)).

Moreover, WIlliamdid not have possession of any of his wages
from GCB until they were paid and did not have possession of the
1998 incone tax refunds generated by those wages until 1999, four
years after the Transfer Agreenent was signed. He also did not have
title in the refunds until they were received; and, as is evident,
the timng of the Transfer Agreenent and the i ncone tax refunds were
not coterm nous.

To be sure, a husband and wife my together cone into
possession of property from a third party that will be deened

tenancy by the entirety property upon receipt, so long as the four
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unities have been net and it is the intention of the transferor that
the property be so held. See, e.g., Young v. Cockman, 182 M. 246,
251 (1943) (hol ding that a conveyance to husband and wi fe ordinarily
creates a tenancy by the entirety, although an intention clearly
stated in the instrunent that they shall take as joint tenants or
as tenants in common wi Il be effective); M. Lit, Inc. v. Berger, 225
Md. 241, 248 (1961) (holding that a conveyance to husband and w fe
gives rise to presunption that property is held as tenants by the
entireties, unless the contrary is designated).

Li kewi se, a spouse who hol ds property individually may transfer
It to the marital unit, provided the transferring spouse has the
present intent to create such a tenancy. See Diamond v. Diamond,
298 Md. 24, 31 (1983); Jones v. Jones, 259 M. 336, 340 (1970)
(di scussed infra). Intent al one does not nake property entireties
property, however; the four unities of interest, title, time, and
possessi on al so nust exi st.

Here, none of the unities required to make Wl liam s GCB wages
and tax refunds entireties property existed in 1995 when the
Transfer Agreenent was executed. So, regardl ess of any intentions
the Wall aces may have had in 1995 to declare that future GCB wages
or refunds that WIlliam m ght come to possess would be entireties
property, their intentions then were not sufficient to convert his
future wages and refunds from GCB into entireties property
i mredi ately upon their comng into existence years later. Either
there had to be evidence that the IRS and the Conptroller each

i nt ended, upon issuing the refund checks to WIIliamand Bonnie, that
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they should hold themas a marital unit (which, as we shall explain
in the next subsection, there was not), or there had to be evi dence
that, wupon receipt of the refund checks, WIlliam intended to
transfer those nonies to the marital unit. There was no evidence
that WIlliam did anything, however, that would evidence a present
intention to transfer his individual tax refunds to the nmarita
unit. For exanple, there was no evidence that WIliamdeposited the
refund checks in a marital bank account or used the refund checks
to purchase entireties property. The only evidence was that he
transferred the tax refunds to Bonnie, alone.?*

Accordi ngly, because the unities required to create entireties
property in the tax refunds did not exist, the tax refunds were not
entireties property. W note, too, that any ot her concl usi on woul d
wr eak havoc with the | aws of garnishnent; thereis nolegally viable
basis for Bonnie's assertion in this case that spouses can years in
advance declare their future wages entireties property, and thereby
I nsul ate the wages, before they even are paid, from garnishnent by
creditors of one spouse.

B. The Jointly Issued Tax Refund Checks

In McClelland v. Massinga, 786 F.2d 1205, 1209 (4th Cir. 1986),

the United States Court of Appeals for the Fourth Circuit, applying

Maryl and | aw, hel d that the Conptroller’s i ssuance of a state i ncone

13As we explain in addressing Question Il, if, upon receiving
the refunds, WIIliam had deposited the checks in an entireties
account, that transfer would have been a constructive fraudul ent
conveyance, unless it was for fair consideration, because he was
i nsol vent .
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tax refund check in the names of a husband and a wife did not create
a tenancy by the entirety in the refund nonies. |In that case, a
nunber of fathers whose state incone tax refunds were intercepted
to be applied to delinquent child support obligations sued state
authorities, alleging due process violations. In addition, two
current wves of two of the fathers sued, alleging that the incone
tax refunds were entireties property that could not be attached.
Both of the wives did not earn any incone in the tax year in
guestion; the refunds all were of overw thhol di ng on their husband’ s
sal ari es.

In holding that the refunds were not entireties property (and
therefore the wives lacked standing to join in the due process
challenge), the Fourth Grcuit relied on two Maryland Court of
Appeal s cases. In Jones, supra, 259 MI. 336, a husband and wife
retained a |l awyer to represent themin connection with an aut onobile
accident in which the wife was injured. The wife' s claimwas for
damages for personal injuries and the husband’ s claim was for
rei mbursenent for nedical expenses he paid for his wfe.

Eventual ly, the case was settled, but not before the pair
separated. A single settlenent check was issued, payable to the
wi fe, the husband, and their lawer. The wife filed a declaratory
judgnent action, asking the court to determ ne ownership of the
funds. The husband maintained that the funds were entireties
property, and therefore could not be apportioned. The Court of
Appeals held that to create entireties property there nust be

evidence of a discernible intent to transfer property previously

18



held by an individual to the marital unit. For exanple, when a
spouse purchases real estate and directs that it be titled as
tenants by the entireties, “he has manifested a positive intent to
create the estate.” 1d. at 340. Likew se, when one spouse creates
a bank account and directs that it be titled as tenants by the
entireties, or purchases chattel and so directs, anintent to create
the estate can be determned. 1Id.; see Haid v. Haid, 167 M. 493
(1934) (intent to create entireties property nay be presuned when
one spouse insists that property be titled in name of husband and
w fe); Baker v. Baker, 123 MI. 32 (1914) (intent to create tenancy
by the entirety property nay be presuned when spouse creates joint
bank account with other spouse).

The Jones Court concluded that, when a husband and w fe have
separate but related clains arising out of a single accident, “[t] he
act of obtaining an attorney to represent themboth falls far short
of being evidence of [an intent to transfer the settlenent proceeds
to the marital unit].” 259 M. at 341.

In Diamond, supra, 298 Ml. 24, an insurance conpany issued a
check payable to a husband, his wfe, and their lawer, in
settlenent of the husband s claimfor personal injuries and their
joint claim for loss of consortium The issue in the case was
whet her the settlenent noney, or any part of it, was entireties
property that could not be attached by a judgment creditor of the
husband. The Court, citing Jones, explained that “to create a
tenancy by the entireties there nust be evidence of an intent to

transfer property previously held by an individual to the marital
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unit,” id. at 31, and concluded that there was nothing in the
factual situation at hand to indicate an intention by the transferor
i nsurance conpany or the husband and wife to create entireties
property. The Court commented that, in both cases, “there was no
apportionnment of the clains; yet there also was no indication of an
intent to create a tenancy by the entireties in the check.” 1d. at
32. Accordingly, the husband’ s share of the settlenent funds was
attachable. See also Newborn v. Newborn, 133 M. App. 64, 94 n.13
(2000) (noting that “[h]lere, there was no evidence that the
i nsurance conpany issuing the settlenment check did so with the
intent to nmerge the clains of each party and transfer all the funds
tothe parties as a marital unit. Thus, a tenancy by the entireties
will not be assuned.”).

The Fourth Circuit in McClelland, supra, 186 F.2d 1205,
concl uded that there was no evi dence that the State, as payor of the
tax refunds to the husbands for their overw thheld incone tax
paynments, intended to create a tenancy by the entireties estate in
the refund nonies. To the contrary, the State issued the refund
check to the husband and wfe “sinply to assure that each party
recei ved such of the refund as he or she by his or her contribution,
was entitled to receive on the basis of his share in the
over paynent.” Id.

Under the holding in McClelland, the Wallaces did not receive
the state inconme tax refund check as tenants by the entireties.
Li kewi se, entireties property was not created in the federal incomne

tax refund when the RS i ssued a check to the Wall aces jointly. cCr.
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Rosen v. United States, 397 F. Supp. 342, 343 (E.D. Pa. 1975)
(stating that “[s]pouses filing a joint return have separate
interests in any overpaynent, the interest of each depending on his
or her incone”).
C. The "Married Filing Jointly” Tax Status

So too WIliam and Bonnie did not create a tenancy by the
entirety in either the federal or state tax refund checks by virtue
of their “married filing jointly” tax status. I n discussing
Maryl and state incone tax returns, the Court in McClelland, supra,
noted that the nere filing of a joint tax return by a husband and
wi fe does not render the property taxed, or the tax paid, joint
property or property held as tenants by the entirety. Furthernore,
the Rosen court stated that “the filing of a joint [federal incone
tax] return does not have the effect of converting the i ncone of one
spouse into the incone of another,” and that “a joint incone tax
return does not create new property interests for a husband or wife
in each other’s incone tax overpaynent.” 397 F. Supp. at 344. See
also U.S. v. Elam, 112 F.3d 1036, 1038 (9th G r. 1997) (stating that
“Ia] joint return does not itself create equal property interests
for each party in arefund”); In re Alden, 73 B.R 215, 216 (Bankr.
N.D. Fla. 1986) (holding that “*the nmere fact that the tax return
was a joint tax return by the debtor with his non-debtor spouse did
not create a tenancy by the entireties ownership interest in the tax
refund’”) (quoting In the Matter of Crum, 6 B.R 138 (Bankr. MD.

Fla. 1980)).

D. Loss Carry-Forward
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Finally, Bonnie argues that a tenancy by the entireties was
created in the tax refunds because WIlliams wthholding fromhis
sal ary at GCB was an over paynent only because Bonnie clained a | oss
carry-forward fromher subchapter S corporation. Even assum ng this
fact to be true, it would not have the effect of naking the tax
refunds entireties property. At nost, it could nean that sone
portion of the refunds was attributable to Bonnie, and not to
WIlliam and therefore would not be subject to attachment by
Wlliams creditors. McClelland, supra, 786 F.2d at 1210 (“‘'[A]ln
overpaynent is apportionable to a spouse to the extent that he or
she contributed to the overpaid tax.’”) (quoting Gens v. United
States, 615 F.2d 1335, 1342 (Ct. O . 1980)); Rev. Rul. 74-611, 1974-
2 CB 399 (“[A] joint income tax return does not create new
property interests for the husband or the wife in each other’s
i ncome tax overpaynent.”).

Bonni e did not nmake an apportionnent argunment bel ow, and she
did not present any evidence on the summary judgnment record that
coul d have supported an apportionnment finding. Her sole argunent
was and is that the use of her | oss carry-forward converted the tax
refunds into entireties property. For the reasons we have expl ai ned,

that argunent |acks nerit.

II.

Bonni e contends the circuit court erred in granting sumrmary

judgnent to the Bank because there was a genui ne di spute of materi al
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fact as to whether WIlliam received fair consideration for the
income tax refund transfers. Specifically, she argues that the
affidavits and di scovery responses she submitted in opposition to
t he Bank’s notion showed that she spent all or at |east sone of the
tax refunds on “fam |y support” or to satisfy “antecedent debts.”
Accordi ngly, whether there was fair consideration for the transfers
was a disputed question of fact that should not have been deci ded
on sunmary judgnment.

The Bank responds that the evidence did not generate a genui ne
di spute of material fact on the i ssue of fair consideration because
the common |law doctrine of necessaries (and its statutory
counterpart) was abolished by the Court of Appeals in Condore v.
Prince George’s County, 289 M. 516 (1981); therefore, a spouse’s
purchase of fam |y necessaries is no |longer fair consideration, and
thus the transfers were constructive fraudul ent conveyances. Inthe
alternative, the conveyances were nevertheless constructively
fraudul ent because they were not made for fair value (i.e., Bonnie
did not spend all of the noney on fam |y necessaries) or were not
made in good faith (i.e., Bonnie received the noney with the intent
to defraud Wlliam s creditors).

As noted above, CL section 15-204 governs constructive
fraudul ent conveyances. It provides that “[e]very conveyance made
and every obligation incurred by a person who is or will be rendered

insolvent by it is fraudulent as to creditors without regard to his
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actual intent, if the conveyance is made or the obligation is
incurred without a fair consideration.” Id.

Under the MJUFCA, “fair consideration” is given for property or
an obligation if:

(1) I'n exchange for the property or obligation, as a fair

equi valent for it and in good faith, property i s conveyed

or an antecedent debt is satisfied; or

(2) The property or obligation is received in good faith

to secure a present advance or antecedent debt in an

anount not disproportionately small as conpared to the

val ue of the property or obligation obtained.

CL § 15-2083.

Thus, in the absence of proof of actual intent by an insol vent
debtor to hinder, delay, or defraud future creditors by conveying
property, he will be presuned to act with that intent, unless “*for
a fairly equivalent consideration, whether presently arising or
being in satisfaction of an antecedent debt, [he] transfer[s] in
good faith all or part of his property to one of his creditors.’”
Nat’1l Mortgage Warehouse, LLC v. Trikeriotis, 201 F. Supp. 2d 499,
502 (D. Md. 2002) (quoting Long v. Dixon, 201 Md. 321, 323 (1953));
see also Kennard v. Elkton Banking & Trust Co., 176 Ml. 499, 504
(1939). The intent of the transferee “is determ native only if the
transfers nade to [him were fair consideration in satisfaction of
a bona fide debt.” Nat’l Mortgage Warehouse, supra, 201 F. Supp

2d at 503.

A. Pertinent Evidence in the Summary Judgment Record
About Fair Consideration
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On May 21, 1999, the Bank took WIllianm s deposition in aid of
enforcenent in the Debt Action. He testified that he was receiving
$1, 000 per nonth in unenpl oyment conpensation, which he placed in
hi s bank account in his own nane at the First National Bank of North
East. No other funds were deposited into that account. WIIiam
further testified that Bonnie receives noney as incone but he has
no know edge of where from He clained that he did not know, and
had never known, what investnments Bonnie has. Her investnents and
bank accounts are in her own nanme. “She has her own independent
assets and her own inconme. |’ve never examined it. [It’s none of
nmy business.” He added that Bonnie “pays the rent and ot her things.
Al ways has.”

Bonni e’ s deposition in aid of enforcenent in the Debt Action
was taken on March 31, 2000. She testified that she does not know
where her husband banks. For their entire 13 years of marriage,
they “al ways kept [their] finances conpletely separate[,]” meaning
that she has her “own personal noney, [her] own investnents” that
WIlliam has “never been involved in, had no know edge of, nade
deci sions on,” and that the sanme holds true for him She testified
that “zero” nonies from WIIliamwere deposited in her CVMA account
over the past year, except for the tax refunds. The tax refunds
were deposited in her CMA account because she “was paying all the

bills and . . . needed funds to pay the bills with, and that’s the
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active account that [she] had.” Bonnie owns stocks and bonds t hat
are kept in accounts in her own nane.

In the case at bar, Bonnie filed supplenmental interrogatory
answers on Cctober 23, 2003, setting forth how the income tax
refunds were spent in May and June of 1999: $6,000 was paid to
WIlliam s | awer; approximately $1, 500 was taken in cash from ATMs;
$2,250 was paid to the New London Presbyterian Church for
“organi zation fees”; $1,500 was paid to the Wallaces’ |andl ady for
rent; slightly nore than $1,100 was paid to the private school
attended by one of the Wallaces’ sons, sone of which was for a
“pl edge”; $1,000 in checks were made out to Wlliam $800 was paid
to a CPA for preparing personal tax returns; about $600 was paid for
food. The Wallaces’ cleaning |ady was paid $700; about $500 was
spent on “honme nai ntenance” (to stores such as Hone Depot) and $250
was spent on lawn care; a little over $400 was placed in Bonnie's
stock trading account. About the same anpbunt was paid for food,
gas, and lodging and a canera for a trip to Virginia. Mre than
$100 was spent on Bonnie’'s trip to visit her brother; about $300 was
paid to a community college for Wllianm s adult son, and to that son
directly; about $460 was paid for gas and electric and tel ephone;
alittle over $200 was spent on toys, activities, and books for the
children; $210 was spent on clothing; $163.69 was spent on

aut onobi | e mai nt enance; sitters for the children were paid $47. The
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remai ni ng expenses were for mscellaneous itens, sone for the
chil dren.

In her answers to interrogatories, Bonnie explained that she
made paynments to WIIliam because he

is [her] dependent husband . . . [she] gave him

approxi mately $500 a nonth [fromthe i ncone tax refunds],

whi ch was used for fam |y support. The cash was given to

Wlliam. . . for the following famly support: 1) gas

for [her] autonobile that [he] drove; and 2) support for

sons, WIliam and Janes, Cecil County rmunicipal soccer

program
Al so, the cash givento WIlliamwas used for food and gas, hair cuts
for famly nenbers, the children's allowances, sitters for the
children, support for Terry Wall ace, support for their son WIlIliam
in the formof noney to his boy scout troop and canp, and support
for their sons’ recreation prograns. She also answered that all of
t he paynments she made fromthe tax refunds were “used to support the
famly.”

At her depositioninthis case on Novenber 12, 2003, Bonni e was
guestioned extensively about how the tax refunds were spent in
April, My, and June of 1999. She testified that she did not know
then that WIliamhad a bank account. She assuned that he used the
checks she gave himfromthe CVA account for “fam |y support,” but
did not know how he translated the checks into cash. She did not

have any docunentary evidence about how he spent the nobney. She

testified that she used the ATM cash to buy food, gas, and snacks
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for the children, but she did not have any docunents to show that
t hat was how t he nobney was spent.
B. Family Support as Fair Consideration

At common | aw, under coverture and other |egal disabilities,
a married wonan did not have a separate |egal existence but was
considered to be nmerged with her husband into one |egal person.
Married wonen could not own property, enter into contracts, devise
property, sue individually, or use their own credit. Also under the
common | aw, as an outgrow h of coverture, “the husband had a | egal
duty to supply his wife with necessaries suitable to their station
of life, but the wife had no correspondi ng obligation to support her
husband, or supply him with necessaries, even if she had the
financial neans to do so.” Condore, supra, 289 Ml. at 520; see also
Mar gar et Dearden, Note, Condore v. Prince George’s County - Is the
Necessaries Doctrine Necessary?, 41 Ml. L. Rev. 527 (1982).

The common-law doctrine of necessaries was an enforcenent
mechani sm for the husband’s duty to support his wife. At comon

law, “[t]he husband had an obligation of support, which was to

furni sh necessaries to the wife. |If he did not, her renedy was to
purchase the necessaries on his credit.” Ewell v. State, 207 M.
288, 292 (1955). The creditors could look to the husband’ s

resources to satisfy the debt incurred by the wife. Because the
right of a wife to support from her husband depended upon the

marriage rel ati on, not upon whether she in fact had adequate neans,
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““Thler inplied authority to pledge his credit spr[ung] from his
obligation, as husband, to provide for her, and not fromthe fact
that otherw se she [would] be destitute.’” Id. at 293 (quoting
McFerren v. Goldsmith-Stern Co., 137 Md. 573 (1921)). “Necessaries”
were itens “suitable to [the wife' s] situation and [the husband’ s]
circunmstances in life.” Vaccarino v. Cozzubo, 181 M. 614, 617
(1943) .

Al so under the common | aw, “the father was primarily |liable for
t he support of his minor children.” Rand v. Rand, 280 Md. 508, 510
(1977). A nother’s support obligation was subordinate, in that it
existed only to the extent that the father was financially incapable
of supporting the children hinself. See Ross v. Hoffman, 280 M.
172, 176 (1977).

In the late 1800s, Maryland, |ike nmany other states, enacted
| aws designed to place married wonen on a nore equal |egal footing
with their husbands. Maryland s “Married Wnen's Acts” of 1892 and
1898, anong other things, granted wives the right to own property
and enter into contracts as if they were not nmarried and protected
the property of a marri ed woman frombei ng used to satisfy the debts
of her husband. sSee 1892 MI. Laws., ch. 267, 1898 Ml. Laws, ch.
457. The Married Wnen’ s Acts preserved t he doctri ne of necessari es,
however, by stating that nothing in the Acts was to be construed as

elimnating a husband’s comon-law liability for debts incurred or
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entered into on credit by his wwfe for necessaries for herself and
their children. 1898 MI. Laws, ch. 457, § 20.

The Acts also included a statute concerning transfers of
property between spouses. Specifically, it providedthat a transfer
of property between spouses is invalid if made in prejudice of the
rights of present creditors. Id. at 8 1 (current version at M.
Code (1984, 2004 Repl. Vol.), 8 4-301(d)(2)(i) of the Famly Law
Article (“FL")).

At around the same time, in 1896, Mryland enacted cri m nal
statutes for non-support of wives and children. The statutes nade
it a msdeneanor for a person to “wthout just cause desert or
wi |l fully neglect to provide for the support and mai ntenance of his
wfe and mnor child.” 1896 Ml. Laws., ch. 73. These statutes
| ater were recodified in Article 27, section 88, which was divided
into two parts, one addressi ng non-support of the person’s wife, and
t he ot her non-support of his child. See Mi. Code (1957, 1976 Repl.
Vol.), Art. 27, 8 88. \Wile one purpose underlying the crimna
non- support laws was to protect wi ves and children from becom ng
public charges, the primary objective was “to provide directly for
unsupported wi ves and children, and to punish this offense [of non-
support] against them and by fear of punishnent to prevent the
conm tting of such offenses.” Ewell, supra, 207 M. at 295 (quoting

State v. Moran, 99 Conn. 115 (1923)).
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Al so, in 1951, Maryl and enacted a | aw stating that the parents
of a mnor child, as the child s joint natural guardi ans, both are
responsi bl e for the child s support. Nevertheless, Maryl and courts
continued to apply the conmon-lawrul e that the father was primrily
responsible in deciding child support disputes. Rand, supra, 280
Ml. at 511.

In 1972, the people of Maryland ratified the Equal Rights
Amendnent (“ERA’), which is now article 46 of the Declaration of
Rights. It states: <Equality of rights under the | aw shall not be
abridged or denied because of sex.” Id. Passage of the ERA
produced a series of appell ate cases decl ari ng unconstitutional the
common- | aw pri nci pl es we have just di scussed, which applied the | aw
differently on the basis of gender, as well as |egislative changes
to the law that were pronpted by these judicial decisions, or in
antici pation of nore to cone.

In 1977, in Rand, supra, 280 Mi. 508, the Court of Appeals held
that the ERA nmade unconstitutional the comon-|aw rul e inposing on
the father of a mnor child the primary obligation of support. The
Court declared that both parents are to share, in accordance wth
their means, the duty for child support. Id. at 516; see also Elza
v. Elza, 300 MI. 51 (1984) (abolishing the comon-|aw naterna
preference for custody of children of tender years).

Soon thereafter, in Coleman v. State, 37 M. App. 322 (1977),

this Court held the statute crimnalizing non-support of a spouse
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unconstitutional under the ERA, because it penalized only nmen who
refused to support their wives (and not wonen who refused to support
t heir husbands). 1In 1978, the General Assenbly anended the cri m nal
non- support statutes to place responsibility for fam |y support on
bot h spouses. See 1978 MJ. Laws, ch. 921 (current versions at FL
§§ 10-201, 10-203).

In 1980, following up on dicta by this Court in a 1973 case
suggesting that the alinobny statute construed by the courts to
i npose a support obligation only on husbands was unconstitutional,
the General Assenbly anended the statute to allow either spouse to
recover alinony. See 1980 MJ. Laws, ch. 575; Minner v. Minner, 19
Mi. App. 154 (1973).

In 1981, in Condore, supra, 289 M. 516, the Court of Appeals
held that the ERA rendered the conmon-|aw doctrine of necessaries
unconstitutional . By then, the statute codifying the comon-I|aw
doctrine appeared in Maryl and Code (1957, 1980 Repl. Vol.), Article
45, section 21. In the Condore case, Prince George s County sued
awfe for paynment of hospital bills incurred for services rendered
t o her husband (who di ed before being di scharged fromthe hospital).
The circuit court granted sunmary judgnent in favor of the hospital,
ruling that the ERA had the effect of nodifying the conmmon-I|aw
necessari es doctrine to i npose a correspondi ng | egal obligation on

Wi ves to pay for their husbands’ necessari es.
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The Court of Appeals reversed. It held that, as a consequence
of the ERA, the “ancient necessaries doctrine . . . is no |onger
part of the common |law of this State and that neither the husband
nor the wife is |iable, absent a contract, express or inplied, for
necessari es such as nedical care supplied to the other.” 1d. at
532-33. The Court concluded that, if the doctrine were to be
revived by inposing upon wves a reciprocal liability for
necessaries (i.e. a new cause of action), that was best left to the
| egi slature to do. Utimately, in 1989, the GCeneral Assenbly
declined to create such a cause of action, and repeal ed the al ready-
void statutory codification of the doctrine.?

The result of these court rulings and | egislative enactnents
was to alter fundanmentally the legal responsibilities of spouses
toward each other, and of parents toward their children, in
Maryl and. Now, both spouses in a narriage owe a |legal duty to the
ot her spouse to refrain from wllful non-support when they are
capabl e of providing support. Mthers and fathers are jointly and
severally responsible for their children’s support, care, nurture,

wel fare, and educati on. See FL 8 5-203(b)(1). A spouse cannot

By then, the statute retaining the doctrine of necessari es,
whi | e decl ared unconstitutional and thus void, had been recodified
in the Code revision process, in 1984, to section 4-302 of the
Fam |y Law Article. The 1989 Md. Laws, ch. 360, noted that House
Bill 38, which repealed FL section 4-302, was for the purpose of
“repeal i ng the doctrine of necessaries that inposes liability on a
husband,” and would “elimnate the necessaries doctrine in its
entirety.”
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pl edge the credit of the other spouse for necessaries for the
famly, wthout the other spouse’ s agreenent. A creditor of a
spouse who owes a debt upon purchase of famly necessaries has
recourse agai nst only the contracti ng spouse, not agai nst the ot her
spouse.

Bonnie’s argunment in this case is that Wlliamreceived fair
consideration for his transfer of the tax refunds to her because she
used the noney to satisfy his legal obligation to support her and
their children, i.e., for “famly support.” Wth respect to the
sunms she paid back to him-- about $1,000 -- she seens to be taking
the position that she was using themto satisfy her | egal obligation
to support him The predicate for Bonnie’'s “famly support”
argument i s Pearce v. Micka, 62 M. App. 265 (1985).

In Pearce, a husband was rendered insolvent when a forner
client obtained a |l arge judgnent against himin a | egal nal practice
case. He was disbarred in |ate 1980 and did not work thereafter.
He and his wife owned a hone together. In 1979 and 1980, he nade
paynments on the nortgage from funds in his law firm checking
account. In 1981, he made cash paynents on the nortgage from suns
borrowed fromfriends and relatives. Al so, from 1979 to 1981, he
made cash deposits of noney into his wife' s checking account,
totaling $6, 000.

The primary issue in the case was whether the husband’ s

transfers of his own noney to pay the nortgage on the famly hone
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wer e fraudul ent conveyances.!® A secondary issue, and the one that
is of significance here, was whether the trial court erred in ruling
that the husband’'s transfers to his wfe were not fraudul ent
conveyances. W deternined that there was evidence in the record to
support the trial court’s finding that the wife spent the $6, 000
“for food, clothing, shelter and other necessaries for the debtor
and his famly[,]” and addressed the issue in one paragraph:
We agree with the chancellor’s decision that deposits of
noney used by [the husband] to support his famly did not
constitute fraudulent conveyances because, wthin the
meani ng of the UniformAct, there is “fair consideration”

for the paynent of noney by a debtor to satisfy his
obligation to provide necessaries to his wfe and

chil dren. Nor do such expenditures constitute
i nterspousal transfers of property to the prejudice of
creditors . . . . Providing necessaries for a famly is

not a transfer of property fromone spouse to another.

Id. at 278. (W have omtted internal citations that were to
provi sions of the MJFCA we have cited above.)

In the intervening 20 years, this holding has been cited but
never directly applied; that is, there has been no case in which a
spouse has successfully argued that a transfer of noney fromthe
ot her spouse, when the other spouse was insolvent, was “fair
consi deration” because the noney transferred was used to purchase

househol d basics for the famly. See Molovinsky v. Fair Employment

\W¢ hel d that the transfers were fraudul ent to the extent that
t hey reduced t he principal indebtedness, but not to the extent that
they went to bona fide creditors, such as the county (for property
taxes), the nortgagee (for interest), and the insurer of the
property (for prem uns).
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Council of Greater Wash., Inc., 154 M. App. 262, 277-78 (2003)
(stating the holding in Pearce but affirm ng finding of fraudul ent
conveyance when there was no evidence that transfers were used for
famly support).

Courts in other jurisdictions that have addressed the i ssue of
whet her an i nsol vent debtor’s transfer of property (includi ng noney)
toafam |y nmenber when the debtor has a | egal obligation to support
the famly nenber is fair consideration, within the meaning of
f raudul ent conveyance | aw, have not reached t he sane concl usi on t hat
we did in Pearce.

In Carneal v. Leighton, 237 F. Supp. 2d 104 (D. Me. 2002)
(applying the Miine Uniform Fraudul ent Transfer Act), the court
expressly di sapproved of the holding in Pearce. There, an insol vent
husband and his wfe and children were |iving together as an intact
fam ly. The husband transferred a $5,000 nutual fund to his w fe,
who used the noney to pay for household expenses, including for
support of their mnor children. The husband’ s creditor alleged
that the transfer was a constructive fraudul ent conveyance because
it was not for fair consideration. Citing Pearce, the wife argued
that, because the suns were used to pay househol d expenses for the
famly, the husband received fair consideration.

The court rejected the wife s argunent because it ignhored the
fact that she had an equal l|egal obligation to provide famly

support:
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Because M. and M's. Leighton are married, the paynent of

t he househol d expenses and support of the children are as

much Ann Leighton’s responsibility as Frederick

Leighton’s. This is not a situation where the Leightons

are divorced and there is a legally cognizable child

support obligation. Ann Leighton’s paynents for the

househol d expenses and support of the children does not
constitute reasonably equival ent value for the transfer

of the nutual funds.

Id. at 110. Quoting a Mai ne fraudul ent conveyance case setting asi de
an insolvent father’s transfer of assets to his son in exchange for
the son’s promse to use incone from the assets to satisfy the
father’s duty to support his wife (with whom the father stil
lived), the court stated: “‘[I]f one steals in order to provide for
one’s famly, it is no less a theft. In the sane way, if one
transfers assets while insolvent in order to provide for one’'s
famly, it is no less a fraudulent transfer.’” Id. (quoting Morin
v. Dubois, 713 A 2d 956, 959 (Me. 1998)).

The New York federal and state courts, applying the New York
Debtor Creditor Act, also have drawn a distinction between intact
famlies, inwhichthere is an ongoing reciprocal support obligation
between the spouses and on both of their parts toward their
children, and separated and divorced famlies, in which those
obligati ons have been set by agreement or court order. In United
States v. Mazzeo, 306 F. Supp. 2d 294 (E.D.N. Y. 2004), the
governnment, a creditor of an insolvent husband, sued the wfe

al l eging, inter alia, that the husband’ s transfers of assets to her,

i ncluding nonies spent to inprove their hones, were constructive
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fraudul ent conveyances. The husband and wife were living in an
intact famly. The wife took the position that there was fair
consideration for the transfers because the husband had a | egal duty
of spousal support that was the equivalent of an antecedent debt;
that is, he owed her a duty of support, and that duty arose before
t he insol vency.

The court rejected that argunent, holding that there was “no
basis under New York law to conclude that a husband owes an
antecedent debt for the purposes of [the New York statute]’s
definition of fair consideration solely based on the existence of
a marital relationship.” 1d. at 309. The court distinguished cases
in which property was transferred by an insolvent debtor spouse to
t he ot her spouse when the spouses were separated and the transfers
were pursuant to separation agreenents. See Fed. Deposit Ins. Co.
v. Malin, 802 F.2d 12, 19 (2d Cr. 1986) (holding that there was
fair consideration for a conveyance by an insol vent debtor husband
to his ex-wife because the debtor had an obligation to nmake the
conveyance pursuant to a separation agreenent), Safie v. Safie, 17
N. Y. 2d 601 (1966) (holding that, when insol vent debtor husband and
wi fe were separated for four years, and had entered i nto prospective
separation agreenent, transfer of assets by husband to wife was fair
consi deration because it was in satisfaction of an antecedent debt).

The court explained that “[t] he key here is that the precedents

[relied upon by the wife] all concern the debt owed a spouse as the
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result of a separation or divorce agreement, that is, during the
di ssolution or anticipated dissolution of a marriage, and do not
concern the ongoing duty of support in an intact marriage, as here.
It is certainly sensible to treat intact marriages and

dissolving marriages differently fromthis standpoint, and it is
hardly surprising that New York | aw does so.” 306 F. Supp. 2d at
309-10. The court conti nued:

[Under a rule allowing spousal support to be taken

automatically as an antecedent debt and thus constituting

fair consi deration, ] “any spouse could transfer

substanti al assets to the other spouse and sinply call it

a transfer in return for consideration and shelter the

assets fromcreditors. There is no such | oophole. As the

Court of Appeals for the Second Circuit explained in a

rel ated context, [under such a rule], a potential spouse

“could enpty his estate with inpunity when sued by

victinms, transfer his property to his fiancé and receive

not hi ng but inchoate interests in return - - nothing from

which [a creditor] could recover its judgnent-and yet

enj oy the benefits of the property now nom nally owned by

his wife. That is the sort of injustice fraudulent

conveyance law is designed to prevent.”
Id. at 310 (quoting In re Manshul Construction Corp., 2000 W
1228866, *49 (S.D.N. Y. 2000) (in turn quoting HBE Leasing Corp. V.
Frank, 61 F.3d 1054, 1059 (2d G r. 1995))).

Li kewi se, in ESB, Inc. v. Fischer, 185 N. J. Super. 373 (1982),
the court rejected an argunent that an insol vent husband debtor did
not fraudul ently convey property to his wife. The husband and w fe
were in an intact marriage when t he husband transferred his interest
in certain real estate to his wfe. In defending a fraudul ent

conveyance action by the husband’ s creditor, the wife argued, inter
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alia, that the transfer was for fair consideration because it was
gi ven in exchange for her relinquishing all right to future support
fromthe husband. The court rejected that argunent, stating:

The w fe acknow edges that her husband provided such
support as he was able both before the conveyance and
thereafter. If, without any objective manifestation of a
change in support arrangenents, consideration for
i nterspousal transfers could be based nerely on a claim
that the wife no longer |ooked to the husband for
support, the Uniform Fraudul ent Conveyance Act could be
rendered nugatory in any stable famly setting. As
bet ween husband and wi fe, the parties nay agree that she
will first look to her own resources and then to the
husband’ s transferred interest in the property to satisfy
a support claim but where the rights of a third party,
such as [the creditor] here, are brought into question,
a transfer of property from husband to wfe based on a
rel ease of husband’s obligation to support his wfe
cannot stand.

Id. at 378.1°

Al so instructive is Brown v. Borland, 230 Neb. 391 (1988), in
whi ch an insol vent debtor husband transferred his interest in the
famly's honme to his wife. The transfer was nade in exchange for
a promse by the wife to assume paying the full renaining
i ndebt edness on the home. The court held that the transfer was not
made for fair consideration, because the husband and wife were
jointly and severally obligated on the | oan, and therefore the wife

al ready was obligated to pay the full |oan anmount.

I n Bruce v. Dean, 149 Va. 39, 47 (1927), the court held that
a debtor father who was about to start serving a life sentence for
nmur der did not nake fraudul ent conveyances of noney he paid to a
school his children were to attend. The court held that there was
fair consideration for the transfer, because the school agreed to
assume the obligation to support the children.
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For our analysis, it also is inportant to take into account
that there are provisions of Maryland | aw under which a debtor my
cl ai m exenptions from attachnment of property and wages, and thus
keep assets and wages to use for support. Exenptions fromattachnment
of property of the debtor (other than wages) include up to $5, 000
worth of itenms necessary to practice the debtor’s trade or
pr of essi on; noney payabl e in the event of sickness, accident, injury
or death of any person (e.g., a worker’s conpensation award); up to
$1, 000 i n “househol d furni shings, househol d goods, wearing apparel,
appl i ances, books, animals kept as pets, and other itens that are
held primarily for the personal, famly, or household use of the
debtor or any dependent of the debtor”; cash or other property up
to $6,000 in value; and retirenment benefits. CJ 8§ 11-504 (2004
Supp.). Al so, there is an exenption from wage attachnment of at
| east 75% of a debtor’s disposable wages (that is, the “part of
wages that remain[s] after deduction of any amount required to be
wi thhel d by law’) and any nedi cal insurance paynent deducted by the
enpl oyer per pay period. CL § 15-601.1

The pur pose of these exenptions is to protect debtors and their
dependents from bei ng deprived of neans of support. In Schumacher
& Seiler, Inc. v. Fallston Plumbing, Inc., 91 M. App. 696, 700

(1992), this Court, in determning whether exenptions apply to

Y"There are additional exenptions for real and personal
property if the debtor is filing Chapter 11 bankruptcy.
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corporations or only to natural persons, reviewed the debates in the
Ceneral Assenbly from 1851, in which the purpose of exenptions from
execution were discussed.'® One delegate noted: “[I]t is our duty
so to provide as to prevent the greatest amount of suffering and
want to the debtor, and those helpless ones who may be dependent on
him, and at the sanme tinme work the |east amount of evil to the
creditor.” I1d. at 699 (quoting 1 Debates and Proceedings of the
Maryland Reform Convention to Revise the State Constitution 408
(1851) (enphasis added)). W commented that the “rationale [for
exenptions fromexecution] is usually a subsistence core to protect
debtor and dependents.” 1d. at 701 (quoting Aaron, Bankruptcy Law
Fundamentals 8 7.01 (1991)). The exenption statutes thus strike a
bal ance by providing a nmeans for a debtor to satisfy the judgnent
against him while also satisfying his obligation to support his
dependent s.

We return nowto the holding in Pearce v. Micka, supra, and the
guestion of whether, in this case, there was any evi dence adduced
on the summary judgnent record that WIliam received fair
consi deration from Bonnie for his transfer of his $22,805 in tax
refunds to her. W note first that, notw thstandi ng the |anguage

in Pearce, the MJFCA defines “conveyance” to nean “every paynent of

8The Maryl and Decl aration of Rights, article Ill, section 44,
provides that “[l]aws shall be passed by the General Assenbly, to
protect from execution a reasonable amount of the property of the
debtor.”
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nmoney, assignnent, rel ease, transfer, | ease, nortgage, or pledge of
tangi bl e or intangible property, and also the creation of any lien
or incunbrance.” CL § 15-201(c). Wlliams transfer of his
ownership interest in the tax refunds to Bonnie plainly was a
conveyance under that definition. There is nothing in the MJFCA t hat
makes a transaction that otherwi se is a conveyance not a conveyance
nmerely because it is a transfer from one spouse to the other. W
have found no case in the United States that has so held. To the
contrary, the cases are legion that transfers between spouses are
conveyances that, |ike transfers between a debtor and any close
fam |y menber, shoul d be cl osely scrutinized for fair consideration.
See, e.g., Neshewat v. Salem, 365 F. Supp. 2d 508, 522 (S.D.N.Y.
2005); In re Harper, 132 B.R 349, 354 (Bankr. S.D. Chio 1991);
Speiser v. Schmidt, 387 Pa. Supr. 30, 37-38 (1989).

The parties do not dispute that WIliamwas insolvent when he
conveyed the tax refunds to Bonnie. In her interrogatory answers
and deposition, Bonnie attested that all the expenditures she nade
fromthe tax refunds were for “famly support” or “necessaries.”
W thout question, the evidence showed that at |east sone of the
noney Bonnie spent was for “necessaries,” that is, food, rent, and
gas and electricity. (Many of the other expenditures either clearly
were not for “necessaries,” or whether they constituted
“necessaries” isincontroversy.) The circuit court was wong, then,

in finding that Bonni e presented no evi dence what soever that any of
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the tax refund noney was spent on necessaries for the famly. The
gquestion as we see it, however, is whether the fact that Bonni e used
some of the noney transferred to her by WIlliam for basic support
itens for their famly was nmaterial to the issue of fair
consi deration. W conclude that it was not. To the extent that the
brief, secondary holding in Pearce v. Micka is inconsistent with
this conclusion, we disapprove of it.?*

Wen WIliam conveyed the tax refunds to Bonnie, they were
l[iving in an intact famly with their children. They both had an
equal and conpl ete obligation to support the children that was joint
and several. Their situation was not as it was for parents pre-
Rand, when the father had a primary duty of support. Moreover, both
Wl liamand Bonnie had a |l egal obligation not to willfully fail to
support the other, if capable of rendering support. Their situation
was not as it was pre- Condore, when it was the husband s sole and
non-reci procal legal duty to support his wfe by furnishing
necessaries for her and their children. Rather, Bonnie had the sane
obligation to support the children and to support herself and
Wl liamas he had to support Bonnie, the children, and hinself. The
paynent of househol d expenses and support of the children was as

much Bonnie’'s duty as it was Wlliams duty.

W note that, while Pearce was deci ded after the Condore case
abol i shed the doctrine of necessaries, alnost all of the transfers
at issue in that case took place before Condore was deci ded, when
the necessaries doctrine was still alive and well in Mryl and.
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In that circunstance, Bonnie’s paynment of househol d expenses
was not fair consideration for Wlliams transfer to her of the tax
refunds. Bonnie already was obligated to provide support for the
children, WIlliam and hersel f; she used t he noney she recei ved from
him to satisfy her own obligation. That cannot have been fair
considerationto WIliam There was no evi dence adduced to show t hat
Bonni e was her sel f i ncapabl e of nmeeti ng her support
responsi bilities. Indeed, the only evidence generated in the sunmary
j udgnent record on that point showed that Bonni e had her own incone
from which she routinely paid household expenses (including, in
particular, the rent, which in May and June 1999 she proceeded to
pay out of the tax refunds, not her own incone).

| f Bonnie’ s use of the tax refunds conveyed to her by WIIliam
could be fair consideration to WIlliam by satisfying a |egal
support obligation that she shared jointly and severally with him
husbands and w ves could easily circunvent the exenption |aws and
make conveyances benefitting each other and depriving their
creditors.

Here, if WIliam had kept drawing a salary from GCB, and the
Bank had garni shed his wages, at |east 75% of his di sposabl e wages
woul d have been exenpt fromattachnent, and coul d have been used by
him directly, for famly support. If WIIliamhad deposited the tax
refund checks into his own bank account (as he had done the year

before, prior to the judgnent in favor of the Bank), and the Bank
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had attached the account, he could have cl ai mred an exenption of up
to $6,000 to use for famly support. |If WIIliamhad deposited the
noney and there had been no effort by the Bank to attach it, he
coul d have used it to buy goods and services (including those that
woul d benefit his famly), because he would be receiving fair
consi deration for the transfers of noney used to purchase the goods
or services (and the providers would be acting in good faith

assum ng they did not know of his insolvency).

I nstead of doing any of these things, Wlliamtransferred the
tax refund noney to Bonnie, thus insulating it from attachnment by
the Bank. Bonnie could have kept the noney or spent it on anything
she want ed. To the extent that she spent sone of the noney on
househol d goods, rent, and other famly basics, she was satisfying
her own responsibility to provide for her famly, not WIlliams
responsi bility.

Finally, in the nost circular of her argunents, Bonnie
mai ntains that the $1,000 she gave to WIliam out of the refund
noney he conveyed to her was to satisfy her obligation to support
him as he was destitute and coul d not support hinmself. Qoviously,
Bonni e’ s use of the noney to discharge her duty to support WIIiam
was not fair consideration to Wlliamfor his transfer of his noney
to her to begin wth, Rather, it was a transparent neans to
ci rcunvent the exenption | aws, which would allow Wlliamto retain

funds to support hinself and his famly.
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B. Payment Of William’s Attorney’s Fees

As noted above, Bonnie spent $6,000 of the tax refunds to pay
an attorney who represented Wlliam Her primary argunent to the
circuit court respecting this payment was that it was a famly
“necessary.” She nmade the alternative argunent, whi ch has becone her
primary argument on appeal, that the paynment was in satisfaction of
an ant ecedent debt, and therefore was fair considerationto WIlliam
The summary judgnment record di scloses only that the | egal fees
in question arose when WIlIliam “had been sued in Massachusetts by
Christian Book Distributors . . . [which] took a judgnent agai nst

[WIlliam] for over a mllion dollars” in 1999.
A “property or obligation [] received in good faith to secure
ant ecedent debt in an anobunt not disproportionately small as
conpared to the value of the property or obligation obtained” is
fair consideration. CL 8§ 15-203; see Drury v. State Capital Bank
of E. Shore Trust Co., 163 Md. 84, 90-91 (1932); see also Sullivan
v. Dixon, 280 M. 444, 449 (1977) (holding that an antecedent debt
of a grantor or nortgagor constitutes fair consideration for a
conveyance to a creditor, but the antecedent debt of a third person
does not); Berger v. Hi-Gear Tire & Auto Supply, Inc., 257 M. 470,
476 (1970) (same). Mreover, “[a]side froma statute of bankruptcy
or insolvency, a debtor has a right to transfer in good faith and
for a fair consideration, even though it consists of an antecedent

i ndebt edness, all or part of his property to one creditor, although
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he i s insolvent and such transfer hinders or delays his creditors.”
Kennard, supra, 176 M. at 504. A debt is “antecedent” if it
predates the debtor’s insol vency. See Berger, supra, 257 M. at 476
(noting that debts incurred over the course of several years before
a judgnent rendering the debtor insolvent was entered were
ant ecedent debts).

In the instant case, there was no evidence presented in the
sumary judgnment record that the attorney’s fee Bonnie paid fromthe
tax refunds transferred to her by WIliam was an ant ecedent debt,
i.e., a debt that was i ncurred before the Bank obtai ned its judgnent
agai nst Wl liam on Novenber 25, 1998. The record discloses only
that the fee was for services rendered in connection with a default
judgnment entered against WIliam by a court in Massachusetts
sonetine in 1999, after the judgnent in the Debt Action was entered.
Bonnie did not present any evidence that could support a finding
that the attorney’s fee was a debt that predated the judgnent, and
thus was an antecedent debt. Accordi ngly, even assum ng that
Wllianm s transfer of the tax refunds to Bonni e and her paynent from
the refunds of the attorney’'s fees <could constitute fair

consideration if the fee debt was antecedent to the judgnent, ?°

2Even if there were evidence that the fee was an antecedent
debt, this would only nean, as the Bank pointed out in the hearing
on the cross-notions for summary judgnent, that WIIliam hinself
coul d have used the tax refunds to discharge the debt, which would
not have been a fraudulent conveyance. However, WIIliam
transferred the tax refunds to Bonnie, and then she paid the debt.
(conti nued. ..)
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there was no evidence that the fee debt in fact was antecedent to
the judgment. Accordingly, the court properly granted summary

judgnment to the Bank on that claim

JUDGMENT AFFIRMED. COSTS

TO BE PAID BY THE APPELLANT.

20(, .. continued)
Bonni e cannot now argue, however inmplicitly, t hat fair
consideration flowed fromthe attorney whomshe paid, through her,
to WIlliam Fair consideration for a conveyance nust flowfromthe
initial transferee--which in this case was Bonni e—-and not nerely
fromthe ultimte recipient of the funds. See CL § 15-203.
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