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Following a jury trial in the Circuit Court for Baltinore
City, a verdict was returned in favor of Francis L. Haischer,
appel |l ee, against his enployer, CSX Transportation, |Inc.
(“CSXT"), appellant. In this appeal, CSXT presents the
foll owi ng questions for review

Was t he evidence presented i nsufficient

as a matter of law to prove a violation

of the Boiler Inspection Act, 49 U S. C

§ 207017

A. Was t here | egally sufficient
evidence that the | oconptive parts
and appurtenances were not in

proper condition?

B. Was t here | egally sufficient
evi dence that the | oconptive, its

parts and appurtenances, wer e
unsafe to oper at e wi t hout
unnecessary danger of personal
injury?

1. Did the trial court err by failing to
permt CSXT to introduce evidence
regardi ng the annuity paynents Hai scher
i's recei ving from the Rai | r oad
Retirenment Board?

More specifically, with respect to the first issue, CSXT
suggests (1) that the trial judge erred by not granting its
notion for judgnent and (2) that the evidence, as to its
liability, was insufficient to support the jury verdict. Wth
respect to its second i ssue, CSXT suggests that the trial court

erred by not permtting it to introduce collateral source

evi dence.



We shall answer the first question in the negative. As to
t he second, however, we agree with CSXT and shall reverse and
remand for a new trial on danmamges.

FACTUAL and PROCEDURAL HI STORY

Hai scher brought this action in the Circuit Court for
Baltinmore City pursuant to the Federal Enployers’ Liability Act!?
(“FELA") and the Boiler Inspection Act? (“BlIA"), seeking damages
for a personal injury suffered in the course of his enpl oynment
as a | ocomotive engi neer for CSXT. He dism ssed his FELA claim
prior to trial and elected to proceed only on the BIA claim

Hai scher was injured on March 1, 2000, while working a
regul ar shift as a | oconotive engineer. As he was ascendi ng t he
stairs fromthe nose of the | oconotive to the cab, he struck his
| eft shoulder on the bottom edge of the cover of the Head Train
Device (“HTD’) that had fallen open. The door of the HTD
cabinet, which was hinged at the bottom and hence opened
downwar d, should have been secured in a closed position by
screws along the top edge. However, the screws had i nexplicably
cone | oose, causing the cabinet door to fall open sonmetime
duri ng Hai scher’s duty hours.

Fol l owi ng the incident, on March 20, 2000, Hai scher sought

145 Uus.c 88 51-60

249 U.S.C § 20701



treatment from an orthopaedi c surgeon, who diagnosed an acute
exacer bation of a preexisting cal ciumdeposit. Surgery discl osed
a rotator cuff tear in his left shoulder. After March 1, 2000,
Hai scher did not return to work at CSXT, nor did he

secure

enpl oynent el sewher e.

Hai scher’s conplaint alleged that he was entitled to
conpensation because his injury resulted from his enployer’s
vi ol ati on of the Boiler Inspection Act, 49 U S.C. § 20701, which
provi des:

A railroad carrier may use or allow to be
used a | oconotive or tender on its railroad
line only when the | oconotive or tender and
its parts and appurtenances—

(1) are in proper condition and safe to
operate without unnecessary danger of

personal injury;

(2) have been inspected as required under

this chapter ... and regul ati ons prescribed
by the Secretary of Transportation under
this chapter ...; and

(3) can withstand every test prescribed by
the Secretary under this chapter....

Ajury trial commenced on Septenber 6, 2001, and conti nued
for five days. At the close of Haischer’s case, CSXT noved for
judgnment, contending that the evidence was insufficient to
support a finding of a violation of the BIA. CSXT renewed the
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notion at the close of all the evidence. The trial court
reserved ruling on both notions until after the jury verdict
(thus, the latter notion effectively becanme a notion for JNOV).
On Septenmber 12, 2001, the jury returned a verdict for Haischer,
and awarded damages in the total of $203, 898.

Thereafter, on October 3, 2001, the trial court issued a
menor andum and order denying both CSXT notions, stating:

While this Court questions whether
Congress intended for the BIA to inpose
strict liability on railroad carriers for
every mal function on any piece of equipnment
appended to a locomotive, this Court has
been <cited to no legislative history
supporting that interpretation.

Case | aw supports a |iberal, expansive
construction of the BIAin favor of railroad
workers. In Lilly v. Grand Trunk Western R
Co., 317 U S. 481 (1943), the U.S. Suprene
Court stated, “Negligence is not the basis
for liability under the Act. Instead, it
“inmposes upon the carrier an absolute and
continuing duty to maintain the | oconpotive,
and all parts and appurtenances thereof, in
proper condition, and safe to operate
wi t hout unnecessary peril tolife or linb.’”
Id. at 485 (citing Southern Ry. Co. V.
Lunsford, 297 U.S. 398, 401 (1936)). \Whet her
or not the loconmptive is unsafe to operate
is an issue for the fact finder. Topping V.
CSX Transportation, Inc., 1 F.3d 260, 261
(1993). Railroad carriers are strictly
liable for resultant injuries, if it is
determ ned that unsafe conditions exist. 1d.
In the present case, a jury has determ ned
t hat CSXT has violated the BIA by failing to
mai ntain the [ oconotive in proper condition,
safe to operate.

Based on the | ack of I egislative history
and the status of case precedent, CXST s
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[sic] motions for judgnent are denied.
Judgnent will be entered for [Haischer] in
t he ampbunt of $203, 898. 00.

DI SCUSSI ON

Was the evi dence presented i nsufficient
as a matter of law to prove a violation
of the Boiler Inspection Act, 49 U S. C
§ 207017
As we have noted, there is inherent in CSXT's issues the
argunment that the evidence adduced by Hai scher was insufficient
to establish a violation of the BIA and that the trial court
erred by not granting either of its notions. Because the sane
test is applied to our consideration of both of those
contentions, we shall discuss them as one.
Essentially, CSXT contends that the evidence presented in
Hai scher’s case was not legally sufficient to prove a violation
of the BIA and failed to generate a jury question that the
| oconotive, its parts and appurtenances, (1) were not in proper
condition; and (2) were unsafe to operate w thout unnecessary
danger of personal injury.
The appropriate standard of revi ewwas set out in University
of Baltimore v. Iz, 123 Md. App. 135 (1998), cert. denied, 1z v.
University of Baltinore, 351 Md. 663 (1998):
When we reviewa trial court’s denial of
a party’s notion for judgnent in a jury

trial, we conduct the sane analysis as the
trial court. We consider all of the
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evi dence, i ncl udi ng t he i nferences
reasonably and logically drawn therefrom in
a light nost favorable to the non-noving
party. |If there is any evidence, no matter
how slight, that is legally sufficient to
generate a jury question, we may affirmthe
trial court’s denial of the notion. On the
ot her hand, where the evidence is not such
as to generate a jury question, i.e.,
perm ts but one conclusion, the question is
one of law and the notion nust be granted.
Li kewi se, when we review [the] denial of a
motion for judgnent notw thstanding the
verdict, we use the same standard as a
nmotion for judgnent made during trial. Thus,
we assune the truth of all credible evidence
and all inferences of fact reasonably
deduci ble from the evidence that supports
t he non-noving party’s position.

ld. at 149 (internal quotation marks and citations omtted).

The elements of the entitlenent to recovery under the BIA
are proof by a preponderance of the evidence that the | oconpotive
was (1) not in proper condition; and (2) was not safe to operate
wi t hout unnecessary danger of personal injury. 49 US. C 8§
20701. A review of the evidence presented by Haischer is
appropri ate.

At trial, only two witnesses were called to describe the
condition of the |oconotive, and the incident that resulted in
Hai scher’s injury - Haischer hinmself and Rudy Carroll, the
conductor working with himat the tine.

Both testified that the pathway between the | oconotive and

the cab where the HID cabinet is |located is narrow and poorly
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| i ghted. Neither observed the HTD cabi net door to be open when
they began their shift. Bot h expl ai ned that the HTD cabi net
door is supposed to be secured in a closed position with screws
and that neither renoved the screws and, if the screws had been
properly tightened and secured, even brushing against the
cabi net door would not have caused it to conme open. Finally,
both testified that the HTD cabi net door did come open at sone
time during the shift and Hai scher struck his |eft shoul der on
the lower edge of the open door as he ascended the narrow
stai rway above which it was | ocated.

The cornerstone of liability under the BI A was | aid down by

the United States Suprenme Court in Lilly v. Grand Trunk W R R
Co., 317 U S. 481 (1943). Lilly had fallen from atop a
| oconotive tender when a hook that he was pulling gave way,
causing himto slip on the icy surface. Anmong the findings of
the jury was the lack of nechanical defect that caused the
accunul ation of ice. In reversing the grant of JNOV, the Court
sai d:
Negligence is not the basis for
l[iability under the Act. | nstead it
“i nposes upon the carrier an absolute and
continuing duty to maintain the | oconotive,
and all parts and appurtenances thereof, in
proper condition, and safe to operate in

active service w thout unnecessary period to
life or linmb.”



The Act ... is to be liberally construed in
the Ilight of its prime purpose, t he
protection of enployees and others by
requiring the use of safe equipnment.

ld. at 485-86 (citations omtted).

In Topping v. CSX Transp., Inc., 1 F.3d 260 (4th Cir. 1993),
the enployee was injured when he fell over a piece of |oose
metal in a |oconotive. The piece of metal was not where it
shoul d have been and was of unknown origin. Nevertheless, the
Fourth Circuit Court of Appeals, after noting that the defenses
of contributory negligence and assunption of risk are not
avail abl e to a defendant in a Bl A case, stated that the facts of
that case presented “... a classic jury question whether the

presence of the | oose netal object rendered the | oconotive cab
‘unsafe to operate.”” Id. at 261.

Lilly and Topping are controlling of our consideration of
whet her the evidence was sufficient toallowa jury to detern ne
whet her the | oconptive was (or was not) in proper condition, and
was (or was not) safe to operate w thout unnecessary danger of
personal injury. Haischer’s evidence denonstrated that the HTD
an
integral part of the operation of the | oconotive, had, for sone

unknown reason, taken on a characteristic that was abnormal to



its ususal state. The HTD was ordinarily a benign fixture which
became, when the cabinet door inappropriately opened, an
obstruction which ultimtely caused Haischer’s injury. As we
consi der that evidence, including inferences reasonably to be
drawn therefrom in a light nopbst favorable to Haischer, we
conclude that the evidence was sufficient to generate a jury
guesti on. W find no error, either in the trial judge's
decision to allow the case to go to the jury on evidence
presented, or the denial of CSXT's notions for judgnent.
1. Did the trial court err by failing to

permt CSXT to introduce evidence

regardi ng the annuity paynents Hai scher

(S recei ving from the Rai | r oad

Retirenment Board?

CSXT proposed to call Haischer as its witness to elicit
testinony from him that he received $2,320 each nmonth from a
Rai |l road Retirenment Board annuity. In so doing, CSXT took the
position that Haischer’s earlier testinony about his dimnished
financial condition, taken together with evidence of his failure
to seek other enploynent, and considering the comments made by
his counsel in opening statenment, created an exception to
application of the collateral source rule, and “opened t he door”
to the annuity evidence.

VWhen conducting a trial, atrial judge' s “decisionto admt

or exclude evidence will not be set aside” absent an abuse of
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343 M.

di scretion. Barnes v. Rosenthal Toyota, Inc., 126 Ml. App. 97,
108 (1999) (citing CSX Transp., Inc. v. Continental Ins. Co.,
216, 252 (1996)). In North v. North, 102 Md. App. 1
Chief Judge Wlner fully explicated the broadly

(1994)

deferential nature of the “abuse of discretion” standard:

I d.

at

“Abuse of discretion” is one of those
very general, anorphous terns that appellate
courts use and apply with great frequency
but which they have defined in mny
different ways. It has been said to occur
“where no reasonabl e person would take the
view adopted by the [trial] court,” or when
the court acts “without reference to any
guiding rules or principles.” It has also
been said to exist when the ruling under
consi deration “appears to have been nmade on
unt enable grounds,” when the ruling is
“clearly against the logic and effect of
facts and i nferences before the court,” when
the ruling is “clearly untenable, unfairly
depriving a litigant of a substantial right
and denying a just result,” when the ruling
is “violative of fact and |l ogic,” or when it
constitutes an “untenable judicial act that
defi es reason and works an injustice.”

There is a certain commonality in all of
these definitions, to the extent that they
express the notion that a ruling reviewed
under an abuse of discretion standard w |
not be reversed sinply because the appellate
court would not have made the same ruling.
The decision under consideration has to be
well renoved from any center mark inmagi ned
by the review ng court and beyond the fringe
of what t hat court deens mnimlly
accept abl e.

13-14 (internal citations omtted). Wth that
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in mnd, we will review the trial court’s ruling to disallow
evi dence of Haischer’s annuity benefits.

The col | ateral source rule, excluding evidence of “damages”
paid by a source other than a defendant, was |aid down by the
Court of Appeals in American Paving & Contracting Co. v. Davis,
127 M. 477, 485 (1916). However, evidence of collateral
paynents is “adm ssible if there is evidence in the case of
mal i ngering or exaggeration of injury ... but is inadm ssible
if there is no such evidence or if the question is asked for the
real purpose of mtigating the liability of the defendant.”
Lei zear v. Butler, 226 Md. 171, 175 (1961) (citations omtted);
see also Kelch v. Mass Transit Adnmn., 42 M. App. 291, 296
(1979).

A.  The Openi ng Statenent

We | ook first to CSXT s conpl ai nt about Hai scher’s counsel’s
openi ng statenment which, CSXT maintains, inplied to the jury
that a recovery in the |lawsuit was Haischer’s only neans of
conpensation for his injury, and resulting unenpl oyment. The
aspects of the opening statement to which CSXT refers are
under|ined bel ow.

| don’t know if you realize how inportant
your role is in this case. You are al so what
is known as the *“trier of fact” and,

basically, your job is to sit and to |listen
to all of the evidence, to look at the
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exhibits, to watch the w tnesses on the
stand, to listen to everything, and then you
decide the conflicts in this case. You are
t he ones that decide the outconme of this
case and so | would not hesitate to say that
you all are the nost inportant group of
people in this room right now So |
appreci ate that.

| woul d ask you to pl ease take this very
seriously. This is an inportant tinme for M.
Hai scher. This is M. Haischer, who I
represent for injuries that he sustained to
his |l eft shoul der while he was worki ng as an
engi neer, a |oconotive engineer for CSX
Transportation, Incorporated, and this is
his only day or few days in court and so |
woul d ask you to renenber that, and whatever
the outcone is, this is it for him If his
situation changes five years, ten years down
the road, he’s not com ng back. This is it
for him

And |l et me digress for a mnute and j ust
explain to you all that there is going to be
a focus on noney and figures and damages in
this case, and | want to explain to you that
that’s one of the quirks of our |egal
system |f sonmeone bought your house and
t hen decided they didn't want to go through
on the contract, you could take them to
court and get what is called “specific

performance” and force them -- have the
court force themto buy your house.
When you have a situation like this

where someone has suffered an injury and has
suffered damages, nothing is ever going to
put M. Haischer’s shoulder back in the
position it was prior to this accident. If
we could all go back in time and change this
so that it never happened, that’'s what we
woul d do and you all would be on your way
and we wouldn’t be sitting here, but the way
our legal system works, it's sort of the
idea that npney damages can conpensate
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soneone and nmke them whole for their
injuries. So there is going to certainly be
a lot of talk about figures and disputed
figures and what the damages are, and | just
want to let you know that’s why. That’'s the
way the | egal system works.

CSXT first argues that specific statements made by
Hai scher’s counsel in his opening statement were inproper
because they “clearly inplied to the jury that this case was
Hai scher’s only means of any financial conpensation for his
al | eged occupational injury,” relying on two cases that found
simlar jury statenments and argunent to have been inproper in
FELA cases. In Winell v. MKeesport Connecting R R Co., 411
F.2d 510 (3d Cir. 1969), plaintiff’s counsel, 1in opening
statement, said to the jury, “Now this Federal Enployers
Liability Act provides the only nmethod by which a railroad
enpl oyee ... mmy recover damages or be paid for an on-the-job
injury while he was at work for the Railroad.” Winell, supra,
411 F.2d at 512. The United States Court of Appeals for the
Third Circuit explained that “[t]he sole issue was the
Railroad’ s liability to Weinell under the FELA and the anount,
if any, of his recovery.” 1d. Therefore, “[t]he statenment was
obvi ously an inproper one and should not have been made by

Weinell’s counsel ...." 1d.

I n Kodack v. Long Island R R Co., 342 F.2d 244 (2d Cir.
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1965), in his opening statenent, plaintiff’s counsel remarked:
“At the very outset | desire that you know that [plaintiff]
brings this action against [the Railroad] under the Federal
Empl oyers Liability Act. He has no conpensation rights.”
Kodack, supra, 342 F.2d at 247. The United States Court of
Appeal s for the Second Circuit found the statenent “inexcusabl e”
but concluded that the remark “was not so prejudicial ... as to
justify a reversal.” 1d.

At this point we nmust note that, while CSXT wants us to find
the statenents to have been inproper, no objection was nmade at
the time, although it was argued in support of the notion for
judgnment at the conclusion of plaintiff’s case. Al t hough
Hai scher has not raised a non-preservation issue, we wll
nevert hel ess exercise our discretion under Ml. Rule 8-131(a) to
review the propriety of the statenents.

Jurors are nearly al ways strangers to the judicial process.
The purpose of opening statenment is to fairly apprise them of
the i ssues and the evidence to be presented to themand what, in
t he end, each of the parties will be seeking of themin terns of
a verdict. “In our juridical procedure the purpose of an
opening statenment is to acquaint the judge and jury with the

facts that counsel hopes and expects to prove .... Hart man v.

Meadows, 243 MJ. 158, 162 (1966) (enphasis in original). It is
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appropriate for counsel to provide an overview of the facts and,
in cases of personal injury, to tell the jurors that damages
will be sought. It is not unusual, in our experience, for
counsel to advise a jury that the client will have but one
opportunity to be conpensated for his or her danages - that the
trial is the plaintiff’s “day in court.” That is a correct
statement of the Jlaw (with the exception of workers

conpensation, where claimnts enjoy the right to re-open a case
in the event of a worsening of condition). Plaintiff’s counsel
in Weinall and Kodack were nmuch nore pointed in their remarks to
the jurors. They said that the FELA was “the only nmethod” by
whi ch conpensati on was provided, Winall, supra, 411 F.2d at
512, and “[h]e has no conpensation rights,” Kodack, supra, 342
F.2d at 247.

At the concl usion of Haischer’s evidence, CSXT argued that
it ought to be able to offer evidence of his Railroad Retirenent
Board annuity because in the opening statenment, and in his own
testinmony, the questions of financial strain and malingering
wer e gener at ed. The trial judge did not agree, invoked the
collateral source rule, and precluded evidence from CSXT of the
annuity benefits. When considered in context, we do not find
t hat the opening statenent by counsel, per se, put Haischer’s

financial status in issue, nor did counsel’s statenents rise to
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the I evel of those comments in Weinall and Kodack that were held
to be objectionable.
B. The Cl osing Argunent
CSXT also points to counsel’s closing argunent, and

specifically the sentence which we have highlighted below,

wherei n he stated:

| told you in the very beginning that
these few days in court were very inportant
for M. Haischer. He cannot -- if his
circumstances change, he cannot conme back
into court a year from now and say, “Hey,
I’m in a different position now | have
greater losses than | told you back then. So
| need sonething else.” He can’'t do that.
This is it for himtoday.

Because CSXT did not object to the statenment at the tine it
was made, and because the i ssue was not raised in any post-trial
notion, we night consider the issue as appellate afterthought.

It is clear fromthe record, however, that Haischer’s counsel’s
simlar coments in opening statement were of concern to CSXT.
Thus, we will exercise our discretion under Ml. Rule 8-131(a) to
reviewthe propriety of counsel’s coments, even though Hai scher
has not raised an issue of non-preservation.

“Cl osing argunment is intended to be a robust foruni in which
counsel are given the opportunity to “slug it out.” Vhite v.
State, 125 Md. App. 684, 713 (1999) (Moylan, J. concurring),

cert. denied, 354 Md. 573 (1999). During closing argunents,
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counsel is expected to argue the evidence and the law, with the
express purpose of bringing the jury to the point of view of his
or her client, and to influence the jury to a verdict favorable
to his or her client. Maryland has |ong held that “counsel has
great latitude in the presentation of closing argument and any
restriction of [counsel’s] remarks is within the trial court’s
sound di scretion.” Dorsey Bros., Inc. v. Anderson, 264 M. 446,
454 (1972) (citations omtted). The scope of their argunent,
however, nust remain “wthin the record and the instructions of
the court to the jury.” Crouse v. Hagedorn, 253 Ml. 679, 686
(1969). *“Counsel can never be permtted to argue to the jury
agai nst the instructions of the court, nor to indulge in any
line of argument or comment that would tend to induce themto
di sregard the instructions given....” B& R R Co. v. Boyd, 67
Md. 32, 43 (1887).

As with the opening statenment, we review the conpl ai ned- of
closing argunment 1in context, rather +than by parsing out
sel ective words and phrases. As we read the full content of the
argument, we conclude that the argunent did not, per se, inmply
that the damages potentially awarded by the jury were to be
taken as Hai scher’s only nmeans of future income or financial
resource. We do not read the cl osing argunent as bei ng agai nst

the evidence, or contrary to the instructions of the court, nor

-17-



do we find it to have been sufficiently inflammtory to have
warranted i ntervention by the trial judge, or correction by this
Court.
C. The Coll ateral Source Rule

CSXT next takes the position that the evidence produced in
Hai scher’s case, both in direct and cross exam nation, was
sufficient to put his financial position, and a question of
mal i ngering, into evidence, hence creating an exception to the
col l ateral source rule. As we have noted, the coll ateral source
rul e excludes evidence of paynment of damages or benefits to a
plaintiff by any source other than a defendant. American Paving
& Contracting Co., supra, 127 M. at 485. Thus, CSXT asserts
that the trial court erred in not permtting it to examne
Hai scher with respect to his Railroad Retirenment Board annuity.

As we see it, there are two separate areas of inquiry when
an exception to the collateral source rule is suggested. The
cases recogni ze, specifically and directly, malingering as one
area of inquiry. There is, however, a second, and somewhat
nore subtle, area of question - that, is where the plaintiff
hi msel f puts his strained or di mnished financial conditioninto
play. We shall address both.

1. Financial Status

CSXT argues that testinony elicited by Haischer’s counsel
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put Haischer’s financial status at issue, and suggested that
Hai scher was suffering financial stresses he would not have
faced had the i ncident of March 1, 2000, not occurred, including
the ability to: afford health insurance benefits; pay college
tuition for his son; save for retirenment; and properly maintain
hi s hone.

Hai scher testified, on direct, that he would be unable to
earn a wage conparable to that earned as a railroad engineer.
He testified on direct that the cost to himto maintain health
care coverage conparable to that provi ded by CSXT woul d be about
$6, 000 per year. Haischer testified that he had pl anned to work
at his railroad job until he was 65, to be able to afford the
cost of college for his son, and to save for his retirenment.
Hai scher added that he is unable to maintain his home wthout
enpl oyi ng the services of a house cl eaner and ot her tradesmen to
provi de routine maintenance and i nprovenents.

Hai scher’s counsel called Herman Bates as a vocational
rehabilitation expert wtness, who testified that Haischer
tal ked to him*®“about the possibility of selling his honme because
he couldn’t take care of the maintenance.” Haischer also called
Dr. Raynmond S. Strangways, an econom st, who testified about
Hai scher’ s projected decrease in future earnings, |loss of fringe

benefits, and the possibility of Haischer’s obtaining alternate
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enpl oynment wi th equival ent benefits.

CSXT posits that the collective effect of evidence produced
by Hai scher relating to his financial sufferings opened the door
for the introduction of evidence regarding the annuity paynents
Hai scher is receiving. W agree.

Hai scher relies upon Eichel v. New York Central R R Co.,
375 U.S. 253 (1963) and Stillman v. Norfolk & W Ry. Co., 811
F.2d 834 (4th Cir. 1987). In Eichel, the Supreme Court set

forth the rule that evidence of a plaintiff’s receipt of
coll ateral source benefits is inadm ssible in a FELA action.

In our view the |ikelihood of m suse by the
jury clearly outweighs the value of this
evi dence. Insofar as the evidence bears on
t he issue of malingering, there wll
generally be other evidence having nore
probative val ue and i nvol vi ng | ess
i kel'i hood of prejudice than the receipt of
a disability pension. Mreover, it would
violate the spirit of the federal statutes
if the receipt of disability benefits under
the Railroad Retirenment Act of 1937 ... were
consi dered as evidence of malingering by an
enpl oyee asserting a clai munder the [ FELA].

Ei chel, supra, 375 U.S. at 255 (footnote omtted).

In Stillman, the plaintiff alleged that the | ower court had
erred by not allowing his counsel to inform the jury that
“recovery under the FELA was Stillman’s only possi ble renedy and
that Stillman woul d receive no workers’ conpensation benefits.”

Stillman, supra, 811 F.2d 838. Stillman asserted that because
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the jury may have assuned that he had al ready received workers’
conpensation benefits, it my have been reluctant to award
addi ti onal damages under the FELA. I1d. Inrejecting Stillmn’s
argunment, the Fourth Circuit held:
We find this argunment unpersuasive.
Stillmn’s ineligibility for wor ker s’
conpensati on benefits was conpl etely
irrelevant to the issues presented in this
case, and allowing the jury to consider such
information could have ©prejudiced the
Rai | road. Moreover, we note that defendants
in FELA cases are not permtted to inform
the jury that a plaintiff has received
benefits from a collateral source. W
percei ve no reason for a different rule when
the plaintiff in a FELA case seeks to inform
the jury of the absence of benefits from a
col l ateral source.
Id. (internal citations omtted).

We find that Eichel and Stillman are distinguishable from
the case sub judice, because in neither of those cases did the
enpl oyer’s attenpt to offer evidence of Railroad Retirenent
benefits follow from the plaintiff’s evidence of inferior or
damaged financial security. In Eichel, the enployer’s attenpt
to introduce evidence of Railroad Retirenent benefits was purely
for the purpose of inpeaching the plaintiff, not in response to

any evi dence given by plaintiff that would have put his econonm c

status into question. Stillman, in contrast, presented the

opposite situation - the plaintiff conplained of not being
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permtted to introduce evidence that his only renmedy was
recovery under the FELA, lest the jury assune that he would
receive, in addition, sonme form or workers’ conpensation
benefits. Again, plaintiff did not put his financial status
into question.

In G adden v. P. Henderson & Co., 385 F.2d 480 (3d Cir.
1967), cert. denied, 390 U S. 1013 (1968), the Pennsylvania
collateral source rule, simlar to the Maryland rule, was
consi der ed. There, the plaintiff offered that, despite his
disability, he returned to work because he had fallen behind in
his financial obligations. The trial court permtted the
def endant, on cross exam nation, to inquire of the plaintiff
about benefits being received by him In affirmng, the Third
Circuit Court of Appeals stated that

[p]laintiff ... brought into the case an
addi ti onal , affirmative el ement [ of
financial hardship].... Def endant was not
required to | eave this testi nony
unchal | enged . ... To have forbidden such
cross-exam nation would have conferred on
plaintiff the wunparalleled right to give

testi nony on di rect exam nati on Wi th
immunity frominquiry on cross-exan nation

* * %

[ T] he col |l ateral benefit rule cannot be nmade
a springboard fromwhich a plaintiff may go

forward with affirmative evidence ... of
financial need and then seek imunity from
Cross-exam nation regar di ng it. The
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boundary of silence was crossed when
plaintiff affirmatively presented on direct
exam nati on [ evi dence of financi al
har dshi p] .
d adden, supra, 385 F.2d at 483-84.
We believe, to borrow the | anguage of d adden, that the

boundary of silence was crossed by the evidence of Haischer’s
reduced financial condition and that CSXT ought to have been
permtted to inquire into the Railroad Retirenent annuity.
2. Malingering

In addition, CSXT contends that there was sufficient
evidence of malingering to open the door to the introduction of
evi dence of Hai scher’s Railroad Retirenment annuity. |t has been
|l ong held in Maryland that “evidence of collateral paynents is
adm ssible if there is evidence in the case of malingering ..
but ... inadm ssible in the absence of [such] evidence ....~
Kel ch, supra, 42 M. App. at 296 (internal citations omtted).

Hai scher testified that “I think | could” work in sone
capacity, but that he had not worked since the date of the
accident, had nmade no effort to find a job until just prior to
the trial, and even then made only “casual inquiries”; nor had
he made application for enpl oyment. He conceded that he has not
been nmedically determined to be totally disabl ed. Further, he
admtted that he had failed to avail hinmself of vocational

rehabilitation services nade available to him by CSXT. Vhile



there is nothing in the record to suggest that Haischer is
exaggerating the extent of his injury, there is, in our view,
evi dence of “at |east, a suggestion” of his malingering. |I|d. at
297. We further conclude that the evidence was sufficient to
enabl e counsel for CSXT to introduce to the jury evidence of
Hai scher’s receipt of collateral paynments in the form of the
Rai |l road Retirement annuity.

For the reasons that we have stated, we shall affirmthe
circuit court judgnment as to CSXT's liability for Haischer’'s
injuries, but shall vacate the noney judgnment and remand for a
new trial, limted to the issue of damges as a result of
injuries sustained by himon March 1, 2000.

CIRCU T COURT FOR BALTI MORE
CITY I S AFFIRMED | N PART AND
REVERSED | N PART.

CASE IS REMANDED FOR A NEW
TRI AL ON DAMAGES.

COSTS TO BE ASSESSED EQUALLY
AGAI NST THE PARTI ES.





