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Appel lant, CSX Transportation, Inc. (CSXT), operates
Maryl and Rail Conmmuter (MARC) service for the Mss Transit
Adm ni stration (MIA) under a State procurement contract. The
contract requires the MIA (appellee) to indemify CSXT for any
and all clains arising out of "Contract Service," which
includes, inter alia, train operation. This case arises out of
a claim submtted to the MIA on Cctober 25, 1993 by CSXT, for
i ndemmi fication of property damage |osses resulting from a
Decenber 1992 collision between a MARC train and a backhoe owned
by a third party. The claimwas denied by the MIA on My 27,
1994. CSXT appealed the MIA's denial to the Maryland State
Board of Contract Appeals (the "Board"). On January 3, 1995,
after hearing argunment on cross notions for summary di sposition,
the Board affirned the MTA's denial of the claim CSXT filed a
Petition for Judicial Reviewwth the Grcuit Court for Howard
County, and on Septenber 11, 1995, the court affirmed the
Board' s deci si on.

CSXT filed a tinely appeal presenting the foll ow ng issues,
whi ch we have rephrased:

1. VWet her the indemification claim arose
out of contract service because the
collision involved a MARC train operating
pursuant to the contract.

2. Whet her MITA's prom se to indemify CSXT
is rendered wunenforceable by section

5-305 of the Maryland Courts and Judi ci al
Proceedi ngs article.



EACTS

In 1979, the Baltinore & Chio Railroad Conpany, predecessor
in interest to CSXT, and the State Railroad Adm nistration,
predecessor in interest to the MIA entered into certain |easing
and operating agreenents which were |ater superseded by a
Commuter Rail Passenger Service Agreenent (the "contract").
Pursuant to the contract, CSXT operates weekday comruter
passenger rail service known as MARC between Baltinore and
Washi ngton, D.C., and between Washi ngton and Martinsburg, West
Virginia, on tracks owned by CSXT and using station facilities
owned by CSXT, CSXT and MIA rolling stock, CSXT maintenance
facilities, and CSXT enpl oyees.

CSXT's primary obligations wunder the contract are
summarized in Article |, section 1(a):

SECTION 1. SERVI CE OBLI GATI ON

(a) CSXT will provide regularly schedul ed
daily commuter rail service on weekdays
(Monday through Friday) on its Capitol
Subdi vision |ine between Baltinore, Mryland
and Washington, DC, its Metropolitan and
Cunmber | and Subdi vi si on l'ines bet ween
Martinsburg, West Virginia, and Wshington,
DC, in accordance with Section 2 of this
Agr eenment . This train operation, plus the
mai nt enance of equi pnent, access of and use of
facilities, ticket sales, and other activities
required to support the operation of the train
service as provided in this Article I, shall
be called the "Contract Service." CSXT wll
make available its rail facilities on the
above stated lines to provide the Contract
Servi ce. CSXT wll operate the Contract
Service in a safe and efficient manner with
use of appropriate facilities and staff for
managenent, train operations, and nai nt enance.




(Enmphasi s added.)
Under section 9(b) of the contract, the MIA agreed to
indemmi fy CSXT from |l oss arising out of the Contract Service:

SECTION 9. RISK OF LIABILITY, |NDEMN FI-
CATI ON_AND | NSURANCE
(b) Indemmification by Adm nistration
(1) The Admnistration agrees to

i ndemmi fy, save harm ess, and defend CSXT from
any and all casualty |osses, clainms, suits,
damages or liability of every kind arising out
of the Contract Service under this agreenent

(Enmphasi s added.)

CSXT contracted with Mel vin Benhoff Sons, Inc. (Benhoff) to
renmove and replace four public road crossings over CSXT' s track.
One of the crossings was at Hanover Street in Baltinore City.
Benhoff's work was part of general track rehabilitation to
benefit all traffic, both passenger and freight. The MIA was
not notified of the work to be perfornmed by Benhoff or asked to
contribute to the cost of the work.

Benhof f comrenced work with a backhoe at the Hanover Street
crossing on Decenber 18, 1992. Al t hough a CSXT supervising
foreman was present, the central train dispatcher was not
informed ) as required by CSXT's operating rules ) of Benhoff's
work plans on the track. Due to this oversight, no train
engi neer or dispatcher was notified of the obstruction on the
track caused by Benhoff's work.

On Decenber 18, 1992, a MARC train en route to Baltinore
rounded a bend and collided with one of Benhoff's backhoes,

whi ch bl ocked the tracks. It is undisputed that the collision
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was not caused by negligence on the part of personnel on the
MARC train. Benhoff nade a claim for $40, 420. 25 agai nst CSXT
for the damage to the backhoe. W thout conceding liability,
CSXT settled the claim for $23,350. Relying on the indemity
agreenent in the contract, CSXT nmade an indemification claim
agai nst the MIA for $23,350 plus attorney's fees.

After the MIA denied CSXT's claim CSXT appealed to the
Board. The Board held that CSXT was not entitled to indemity
because the claim did not arise "out of "~Contract Service.'"
The Board opined that "the nmere fact that a MARC train was
i nnocently and fortuitously involved in the incident does not
bring the incident within the anmbit of the definition of
‘contract service' wunder the Contract." Mreover, the Board
rul ed that Benhoff's work ) repairing the grade crossing ) did
not constitute Contract Service within the neaning of the
contract. The circuit court, affirmng the Board, held that 1)
t he work being perfornmed by Benhoff was not within the scope of
the contract service and 2) the "fortuitous" involvenent of the
MARC train in the accident did not require indemification by

t he MTA.

DI SCUSSI ON

|. Standard of Review
The Board is an "agency" within the anbit of the Mryl and
Adm ni strative Procedure Act, which is codified in the Maryl and

Code, State Governnent article, 8§ 10-101 et seq. (1995).
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Department of GCeneral Services v. Harmans Associates Ltd.

Partnership, 98 M. App. 535, 542 (1993). Where an agency's

decision is predicated solely upon an error of |law, no deference
is appropriate and the reviewing court nay substitute its

judgnment for that of the adm nistrative agency. Washi ngt on

Nat'l Arena Ltd. Partnership v. Conptroller of Treasury, 308 M.

370, 378-79 (1987); Kohli v. lLooc, Inc., 103 Md. App. 694, 710-

11 (1995); Gay v. Anne Arundel County, 73 Md. App. 301, 307-09

(1987).

In the case sub judice, the facts are undi sputed. The
Board's decision was a purely legal determnati on of the neaning
of the contractual term "arising out of." Thus, we nust
determ ne only whether the Board applied the correct principles
of law to the undisputed facts. In making that determ nation

we accord no deference to the Board's findings. Kohli, supra,

103 Md. App. at 711.

.

CSXT asserts that the Decenber 18, 1992, collision arose
out of "Contract Service" because the collision involved a MARC
train and "Contract Service" specifically includes “train
operations."'" CSXT argues that, contrary to the Board's
determ nation and the MIA's assertions, questions of |egal
l[iability or fault play no role in the determ nation of whether

the claim"arises out of" contract service.



The MIA argues that the term "arising out of" requires a
causal connection "between the danmage or injury and the activity
covered by the provision." The MIA asserts that although it was
"the inpact between the MARC train and the backhoe that
eventually led to the paynent CSXT nade to Benhoff" the required
causal connection is neverthel ess | acking. The MIA argues that
no causal connection exists because the MARC train did not

causally contribute "to the dangerous situation that caused the

collision,” i.e., it was not negligent. According to the MIA,
"[a]ll that one can say . . . is that the MARC train was
“there.' But being there is not sufficient" to require

i ndemmi fication of CSXT.

Wet her sonmeone or sonething el se other than the MARC train
may be legally liable for the damage is immaterial. The issue
of negligence is separate fromthat of causation and it has no
role in determning whether the collision "arose out of"
Contract Servi ce.

In construing the phrase "arising out of the Contract
Service," we apply the definition set forth in Northern

Assurance Co. v. EDP Floors, 311 M. 217, 230 (1987). In that

case, the Court determined that the "words "arising out of' must
be afforded their comon understanding, nanely to nean
originating from growing out of, flowing from or the like."
Id. at 230; see also 12 Couch on Insurance 2d 8§ 45:61 (rev. ed.
1981) ("arising out of" generally neans originating from

growi ng out of, or flowing from; 6B Appl eman, |nsurance Law and



Practice 8 4317, at 360-63 (Buckeley ed. 1979) (in autonobile
i nsurance context, words arising out of have "broader
significance than words “caused by' and are ordinarily
understood to mnmean originating from incident to, or in
connection with the use of the vehicle").! In addition, in
Maryland, it is well established that the words "arising out of"
require a showi ng of a causal relationship, although "recovery
is not limted to the strict rules developed in relation to

direct and proximate cause.” National Indemity Co. v. Ew ng,

235 Md. 145, 149-50 (1963); see Frazier v. Unsatisfied Jaimé&

Judgnent Fund Bd., 262 Md. 115 (1971); MNeill v. Maryland Ins.

GQuar. Ass'n, 48 Md. App. 411 (1981); see also 1 Rowl and H. Long,

The Law of Liability Insurance, 8§ 1.22, at 1-57 (1972) ("The

phrase “arising out of is not to be construed to nean
"proximately caused by.'. . . The words "arising out of' nean

causal Iy connected with, not “proximtely caused by' use.").?

A M nnesota Suprenme Court case, Faber v. Roelofs, 250
N.W2d 817 (1977), cogently discusses the neaning of the term

"arising out of." In Faber, an elenentary school student was

W note that the Board failed to use this definition of the term"arising
out of" when it concluded that "[i]t stretches the nmeaning of the words of § 1(a)
of the contract beyond all reasonabl e bounds to find that those words were neant
to include as an activity enconpassed under Contract Service any occurrence
involving a MARC train."

Wil e the aforementioned cases and treatises interpret the words "arising
out of" in the context of autonobile insurance policies, we see no reason to
construe these words differently in this context. See Servants of Paraclete,

Inc. v. Great American |Insurance Conpany, 857 F. Supp. 822, 837 (D.N.M 1994)
(extending interpretation of "arising out of" in autonobile insurance context to
policy providing Omer's, Landlord's and Tenant's (OL & T) coverage and stating
that "the Court finds no reason to define the sane words nore restrictively in an
QL & T policy").




injured when he ran into the street al ongside his school bus and
fell under its wheels. A jury found that neither the owner nor
the driver of the bus was negligent; but it did find negligence
on the part of the school district that hired the bus conpany.
Id. at 819. The bus was insured by Mitual Service Casualty
| nsurance Conpany (Miutual) and the school district was an
addi tional insured under the policy. Id. at 819, 822. The
policy required Mutual to indemify the school district if the
district becane legally obligated to pay damages because of

bodily injury "arising out of the . . . use" of the school bus.
Id. at 822.°® Mitual argued, however, that the boy's injuries did
not "arise out of the use" of the bus because the jury found no
negligence by either the driver or owner of the bus. 1d. The
Faber Court disagreed and held that a sufficient causal relation
was present by the nere fact that the boy was run over by the
i nsured vehicle. Id. at 823. It reasoned that accepting
Mutual's contention "would result in rewiting the |ast phrase
of the coverage clause to read "arising out of the negligent

use of the autonobile.' That is not how the policy reads."

Ld. at 822.

3The i ndemi fication cl ause reads:

To pay on behalf of the insured all suns which the

i nsured shall becone legally obligated to pay as danmges
because of bodily injury, sickness or disease, including
death at any tinme resulting therefrom sustained by any
person, caused by accident and arising out of the

owner shi p, mai ntenance or use of the autonobile



W agree wth the reasoning in Faber and find it
particularly applicable to this case. Accepting the MIA's
argunent would result in rewiting the indemification clause to
read that the MIA agrees to indemify CSXT from "any and al
casualty losses, clains . . . or liability of every kind arising
out of the negligent performance of the Contract Service under
this agreenent."”

The reasoning of the Court in Northern Assurance Co. v. EDP

Fl oors, supra, is also instructive. In EDP _Fl oors, an acci dent

occurred when an intoxicated enployee, in the course of
unl oading EDP's truck, caused floor tiles to fall on the
plaintiff. The plaintiff sued EDP on theories of vicarious
liability ) for the enployee's negligence ) and direct liability

for negligent hiring and supervision. EDP Fl oors, supra, 311

Md. at 220. EDP's insurer refused EDP s request for a defense
based on an exclusion in the policy for injuries "arising out
of" the unloading of a vehicle. 1d. at 221, 225. On appeal

EDP argued that the exclusion did not apply to the direct
negl i gence claim because the alleged negligent hiring was an
i ndependent cause of the injury, separate from the enpl oyee's
negligence in unloading the vehicle. 1d. at 225, 229-30. The
Court held that, since the negligent unloading of a truck by an
EDP enployee was at least "an “arising out of' cause" of
plaintiff's injury, the exclusion applied regardl ess of whether

the injury may al so have arisen from ot her causes further back



in the sequence of events. |[d. at 230-32 (enphasis added). The
Court applied the follow ng rational e:

Wiile these words ["arising out of"] plainly
inport a causal relation of sone kind, read in
context, they do not require that the
unl oading of the truck be the sole "arising
out of' cause of the injury; they require only
that the injury arise out of the unloadi ng of
the vehicle. . . . This is so regardl ess of
whet her the injury may also be said to have
arisen out of other causes further back in the
sequence of events, such as the enployee's
consunption of alcohol, or the enployer's
negligent failure to supervise the enpl oyee.
. As we see it, the language in the
exclusionary <clause clearly focuses the
"arising out of " i nquiry on t he
instrunmentality of the injury, i.e., upon the
truck and its unl oadi ng.

Id. at 230-31.

Applying this rationale to the case sub judice |leads to the
concl usion that whether the injury may al so have arisen out of
ot her causes further back in the sequence of events, such as the
al | eged negligence of CSXT or Benhoff, is irrelevant.* For the
i ndemmi fication provision to apply, it is enough that the MARC
train, which was included in the definition of Contract Service,
was "a cause" of the injury. The MARC train was "a cause" of
the injury since it is undisputed that the damage was caused

when the MARC train inpacted with Benhoff's backhoe.

4CSXT al so presents the fol l owing i ssue for our deternination: Wether the

i ndemi fi cation claimapplied because the rehabilitative work and the flagging
activity [negligently performed by CSXT] at the site of the collision were in
support of contract service and therefore covered by the indemnification clause
In view of our holding, which grants CSXT i ndemnification, determination of this

i ssue i s unnecessary.
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From the broad and conprehensive |anguage used in the
provi sion, we conclude the parties intended to cover all clains
"arising out of the Contract Service" ) not just clains arising
out of negligence. Any contrary interpretation, based on
t heori es of negligence or proximate causation, would defeat the

intent of the parties. See Aragona v. St. Paul Fire & Marine

Ins., 281 Md. 371, 379 (1977) ("principles of causation wll not
be applied to defeat the intent of the parties" as manifested in
"al | -enconpassi ng" exclusionary clause of insurance contract);

Pri ncenont Constr. Corp. v. Baltinore & Chio R Co., 131 A 2d

878, 879 (D.C. 1957) (when the terns of an indemity agreenent
are broad and conprehensive, there is a presunption that "if the
parties had intended sonme |limtation of the all-enbracing
| anguage, they would have expressed such limtation. . . . |If
the parties wished to limt the scope of the | anguage they coul d

have easily done so; we are not at liberty to do it for thent).

L1l
Inits brief, the MIA argues, alternatively, that, even if
t he danages did arise out of Contract Service, the MIA's prom se
to indemmify CSXT is rendered unenforceable by section 5-305,
whi ch provides, in pertinent part:
A covenant, prom se, agr eenent or
understanding in, or in connection with or
col | at er al to, a contract or agreenent

relating to the construction, alteration,
repair, or mai nt enance  of a building,
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structure, appurtenance or appl i ance,

i ncluding noving, denolition and excavating

connected with it, purporting to indemify the

prom see against liability for damages ari sing

out of bodily injury to any person or damage

to property caused by or resulting from the

sol e negligence of the prom see or indemitee,

his agents or enployees, is against public

policy and is void and unenforceable. Thi s

section does not affect the validity of any

i nsurance contract, worknen's conpensation, or

any ot her agreenent issued by an insurer.
Md. Code Ann., Cts. & Jud. Proc. 8§ 5-305 (1995) (enphasis
added) . The MIA maintains that section 5-305 bars recovery
because 1) the promse to indemify is "in connection with or
collateral to" the Benhoff agreenent, which is a construction or
mai nt enance agreenent within the neaning of the statute; and 2)
CSXT is seeking indemity for its own negligence, the sole
negl i gence of Benhoff, or the concurring negligence of Benhoff
and CSXT ) any of which are precluded under section 5-305.

CSXT points out that the MIA "quickly gl osses over" the

fatal flaw of their argunment, which is the fact that the

i ndemmi fication agreenment in this case is neither "in, or in
connection wth, or collateral to, a contract or agreenent
relating to" construction. We agree. Al t hough the collision
may have arisen out of the construction contract between CSXT
and Benhoff, CSXT's right to indemification does not arise out
of a construction contract. Rather, CSXT's right to

indemi fication arises out of the indemification provision

contained in the contract between CSXT and t he MIA
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In an attenpt to circunvent this critical issue, the MA

gquotes Helmv. Western MI. Ry. Co., 838 F.2d 729, 733 (4th G

1988), in which the Court observed: "The |anguage in the
Maryl and statute is very broad, and we find no indication that
the General Assenbly tried or intended to limt 8 5-305s reach
to contractors and subcontractors specializing in construction.™
Neither this statenment nor the holding in Hel mprovi des support
for the MTA's argunent. In Helm the Western Maryl and Rai |l way
Conpany (Railroad) entered into a licensing agreement wth
Carroll GCounty, in which the County (the |Iicensee) obtained the
right to enter a right of way owned by the Railroad in order to
install a box culvert in the area. 1d. at 730. The |icensing
agreenent contained an indemity clause under which the County
agreed to reinburse the Railroad against all |oss "grow ng out
of the operation" of the agreenent. |In addition, the County's
contract with a third party to build the box cul vert included a
proviso that the railroad, as required, would renove tracks,
ties, and signal poles in the area. Id. at 730. Wen a
railroad enpl oyee was severely injured by a utility pole, which
broke and fell while he was working on it, the Railroad sought
i ndemmi fication fromthe County. 1d. at 730-31. The Hel m Court
hel d that the indemification provision was void under section
5-305. But, in doing so, the Court relied entirely on the fact

that the railroad was actively engaged in construction work
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pursuant to the contract when the injury occurred. 1d. at 732-
33.°

In an earlier case, Brown v. Baltinore and Ghio R R Co.

805 F.2d 1133, 1142-43 (4th Cr. 1986), the Fourth Grcuit
rejected a broad reading of section 5-305 and held that the
section was inapplicable. 1In that case, a railroad enpl oyee was
injured while a passenger on a train that collided with a piece
of equi pnent belonging to a contractor hired by the county. The
agreenment under which the railroad allowed the county to work on
the tracks provided that the county would indemify the railroad
for any liability "arising out of" the work being done. 1d. at
1135-36. In Brown, the Court recognized the distinction between
a situation where the indemification provision is entered into
by the parties to a construction contract and a situation where,
as here, the indemification provision has no connection to any
construction contract:

[While an expansive interpretation of the

statute's phrase, "in, or in connection with

or collateral to, a contract . . . relating to

: construction” could be read to reach the

railroad indemmity agreenent here, we are

satisfied that this could not have been the
| egislative intent.

5The Court stated:

[H ere, the Railroad was not a passive licensor. Here,
the Railroad expressly contracted to do construction
work, for which it was directly reinbursed by the
County. The parties have not so argued, but it mght be
nost appropriate to view this arrangenent as a |icense
to work on the Railroad's right of way plus a contract
(with cost-based rei nbursenent) for specialized
construction services provided by the Railroad and
associ ated with the project

Id. at 733
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. . [We think the |l egislation could not
have been intended to prevent nere |icensors
or easenent grantors such as the railroad here
) as distinguished nost readily from the
parties to the construction contract ) from
exacting indemity from their |icensees or
easenent grantees

ld. at 1142.
The Hel m Court concisely explains the distinction between
its holding and the holding in Brown as foll ows:

To reconcile Brown and the present case it is
merely necessary to appreciate that, while
both cases involved contracts granting
perm ssion to engage in construction on a
railroad' s right of way, in Brown the railroad
was not engaged in any construction work
pursuant to the contract while in the present
case the Railroad was engaged in construction
work pursuant to (although not required by)
the contract when the injury occurred. Thus,
only in the present case is it necessary to
apply Maryland's expressed public policy
against requiring indemification for one's
own negligence in performng construction-
rel ated work contracted for by the indemitor.

Hel m supra, 838 F.2d at 732.
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W hold that section 5-305 of the Maryland Courts and
Judi ci al Proceedings article is not applicable to the

i ndemmi fication provision in the contract between the MIA and

CSXT.

JUDGVENT REVERSED

CASE REMANDED TO THE Cl RCU T COURT
FOR HOMRD COUNTY W TH | NSTRUCTI ONS
TO ENTER AN ORDER REVERSI NG THE
ORDER OF THE MARYLAND BOARD COF
CONTRACT APPEALS AND DI RECTI NG THE
BOARD TO ORDER APPELLEE TO PAY $23, 350
PLUS COSTS AND ANY ATTORNEYS FEES TO
VWH CH APPELLANT MAY BE ENTI TLED

COST OF TH'S APPEAL TO BE PAI D

BY APPELLEE
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