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ARBI TRATION -- Non-signatory to contract containing arbitration
cl ause coul d not be conpelled to arbitrate tort claimarising out
of the contract. Were arbitration clause did not contain a
provi sion authorizing attorneys fees, arbitrator could not award
attorneys fees even though part of the claimwas a violation of the
Consuner Protection Act. Maryl and Code (1975, 1990 Repl. Vol.
1995 Supp.), Commercial Law Article 88 13-301 through 13-501.
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Appel lants Qurtis G Testerman and CQurtis G Testerman Conpany
appeal ed to the Court of Special Appeals froma judgnent entered by
the Grcuit Court for Cecil County confirmng an arbitration award
agai nst both Appellants in favor of Appellees Walter and Gabrielle
Buck. W granted certiorari on our own notion prior to review by
the internediate appellate court. Several questions are raised in
this appeal. First, whether the trial court erred by conpelling
Testerman, a non-signatory to the contract at issue, to arbitrate.
Second, whether the trial <court erred by confirmng the
arbitrator's award of attorney fees when the arbitration clause in
the parties' contract did not contain a provision authorizing an
award of attorney fees.!?

Facts

This action arises out of a suit instituted by Walter and
Gabrielle Buck (the Bucks) in the Crcuit Court for Cecil County
against Curtis G Testerman Conpany (the Conpany) and Curtis G
Testerman (Testerman) individually, seeking damages for, inter
alia, breach of contract, negligence and violation of the Consuner

Protection Act (CPA), Mryland Code, (1975, 1990 Repl. Vol., 1995

lAppellant's third contention is that Appellees have no
standi ng because they were not owners of the property from which
the contract at issue arose. Appellants cite as evidence a Ceci
County Maryland Building Permt namng Frank D. Brown, Jr. as
owner. This docunent, however, is not sufficient to show | ack of
standi ng. The evidence was sufficient to prove that the Bucks do
have standing. The Bucks were not only residents of the property
at the tinme the contract at issue was entered into, but were naned
on the contract itself as "Omer[s]." W think these factors
provi de an adequate basis on which the Bucks may naintain this
appeal .
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Supp.), Commercial Law Article, 88 13-301 through 13-501. The
underlying dispute involved construction work perforned by the
Conmpany pursuant to a construction contract (the contract) signed
by the Bucks as Oaner and the Conpany as Contractor.? The contract
called for the construction of an addition to the Bucks' house and
various other hone inprovenents. The Bucks filed suit after the
Conpany allegedly failed to conplete the work within the tine
called for by the contract.

The Conpany noved to conpel arbitration pursuant to the
arbitration agreenent in the contract between the parties. Section
10.8 of the contract provides in pertinent part:

"All clains or disputes between the Contractor
and the Owmner arising out or relating to the
Contract, or the breach thereof, shall be
deci ded by arbitration in accordance with the
Construction Industry Arbitration Rules of the
American Arbitration Association currently in
effect unless the parties nutually agree
ot herw se and subj ect to an initial
presentation of the claim or dispute to the
Architect as required under Paragraph 10.5
***  The award rendered by the arbitrator or
arbitrators shall be final, and judgnent may
be entered wupon it in accordance wth
appl i cabl e law in any court havi ng
jurisdiction thereof."
The circuit court granted the Conpany's notion and ordered the
Bucks and the Conpany to arbitrate their dispute. Testerman then

filed a notion to dismss the conplaint against himindividually

2Anerican Institute of Architects Abbreviated Form of
Agr eenent Between Oaner and Contractor (Al A Docunent A107-1987) was
signed by the Bucks and the Conpany.
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claimng that he was not a party to the contract and was not
personally liable for the acts of the corporation. The court
denied Testerman's notion to dism ss and, pursuant to the Buck's
nmotion to conpel Testerman into arbitration, ruled that Testerman
was bound by the arbitration clause in the contract.

The Conpany, Testerman and the Bucks entered into arbitration.

As a result, the arbitrator awarded the Bucks $65, 607.00 i n damages
and $20,753.75 in attorney fees and held the Conpany and Tester man
jointly and severally 1liable. The trial judge confirnmed the
arbitrator's award and entered final judgnment in favor of the
Bucks. Both Testerman and the Conpany noted their appeal to the
Court of Special Appeals. W granted certiorari prior to review by
that court.

We are asked by Appellants Testernman and the Conpany to

determ ne the follow ng issues:

| . Whet her one who is neither a party to the arbitration
agreenent nor a signatory of the underlying contract can
be bound by an arbitration award.

1. Wether an arbitrator has the authority to award attorney
fees when the contract between the parties did not
provide for the recovery of attorney fees in the event of
a dispute but the CPA, under which claimnts al so sought
recovery, authorizes attorney fees to be awarded by a
"court."

For the reasons set forth bel ow, we answer "no" to both questions.
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Accordingly, we reverse and hold that the trial court erred as a

matter of | aw

l.

Testerman first challenges the trial judge's order conpelling
himto join the Conpany and the Bucks in arbitration. Testernman
does not dispute that he m ght be held personally liable for any
negligence in which he participated, but contends that he cannot be
forced to arbitrate his liability since he never agreed to resolve
di sputes through arbitration. Testernman argues that the contract
and its acconpanying arbitration clause were entered into by the
Conpany only, not by himindividually. He clains he signed the
contract on behalf of the Conpany as its president, not in his
i ndi vi dual capacity. Thus, Testerman argues that he cannot be
bound by a provision to which he did not agree.

The contract nanmes the contractor as "Curtis G Testerman,

Inc.” and was signed in the foll ow ng manner:

OVWNER CONTRACTOR

/s/

s/ s/

(Signature) (Signature)

Wal t er Buck Curtis G Testerman, |nc.
Gabriell e Buck Curtis G Testerman, President
(Printed nanme and title) (Printed name and title)
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The Bucks argue that since the contract was executed in the
nane of "CQurtis G Testerman, Inc."” instead of "Qurtis G Testernman
Conpany,"” the actual corporate nanme, Testerman entered into the
contract on behalf of "an unincorporated entity and apparently
unregi stered trade nane" and is therefore personally liable. W
find no nerit in this contention.

The circuit court found that the use of "Inc." instead of
"Conpany" was a msnoner and therefore, "the conpany [wa]s the
valid party to the contract.” Further, the record discloses no
all egations that the Bucks thought they were contracting wth
Testerman in his individual capacity. The use of the term"Inc."
i ndi cates corporate status. See Ml. Code (1975, 1993 Repl. Vol.
1995 Supp.) Cor por ati ons and Associations Art., g8 2-
106(a) (corporate status is indicated if the name contains certain
words or abbreviations including "Conpany" or "lIncorporated").
Thus, we conclude the Bucks knew that they were dealing with a
speci fic corporation.

We cannot allow the Bucks to use a sinple msnoner in the
corporate nane to hold Testerman personally |iable. W believe
that "[a] mstake in setting out the nane of a corporation in an
instrument is not fatal where the identity of the corporation is
apparent." 7 WLLIAMM FLETCHER, FLETCHER CYCLOPEDI A OF THE LAW OF PRI VATE
CORPORATIONS 8§ 3014, at 149 (perm ed. rev. vol. 1988). See In re

Goldville Mg. Co., 118 F. 892, 896 (1902)("If the contract is
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expressed in witing and the identity of the corporation can be
ascertained from the instrunent itself, the msnoner is wholly
uninportant."), aff'd, WlliamFirth Co. v. South Carolina Loan &
Trust Co., 122 F. 569 (4th Gr. 1903); Seaboard Commercial Corp. v.
Leventhal, 178 A 922 (Conn. 1935)("[l]n case of a m snoner of a
corporationina ... witten contract if there is enough expressed
to show that there is such an artificial being and to distinguish
it fromall others, the corporation is sufficiently named....").
Cf. Dart Drug Corp. v. Hechinger Co., 272 Ml. 15, 28, 320 A 2d 266,
274 (1974) (assuned that the use of the nane Dart Drug, Inc. instead
of the actual corporate nanme, Dart Drug Corporation, on conpl aint
was a "msnoner"” and not fatal to plaintiff's case). Cdearly, the
identity of the corporation, CQurtis G Testerman Conpany, could be
ascertained fromthe face of the contract and was apparent to the
Bucks.

We hold that the trial judge in the instant case correctly
ruled that the use of "Inc." was a m snoner and that "the [Curtis
G Testerman] [Clonpany [wa]s the valid party to the contract."
Thus, the m snoner that appeared on the face of the contract is not
sufficient to release the corporation from liability |eaving

Testerman, the Conpany's agent, personally liable on the contract.

B

In the alternative, the Bucks argue that Testerman, either as
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agent or corporate officer of the Conpany, is personally liable for
and subject to the provisions of +the contract, i.e., the
arbitration clause. W disagree.

First, if Testerman signed the contract on behalf of the
Conpany, a disclosed principal, he cannot be held personally liable
as an agent. The rule in Maryland is clear that "if an agent fully
di scloses the identity of his principal to the third party, then
absent an agreement to the contrary, he is insulated from
liability. However, this is subject to exception when the
purported principal that is disclosed is nonexistent or fictitious;
or when the principal is legally inconpetent.” A S. Abell Co. v.
Skeen, 265 M. 53, 56, 288 A 2d 596, 597-98 (1972)(citations
omtted). Further, when, "upon the face of an agreenent, a party
contracting plainly appears to be acting as the agent of another,

the stipulations of the contract are to be considered as solely to

bind the principal" unless otherw se intended. Bur khouse v. Duke,

190 Md. 44, 46-47, 57 A 2d 333, 334 (1948) (enphasis added)(citation
omtted). See also Ace Devel opnent Co. v. Harrison, 196 Ml. 357,
366, 76 A 2d 566, 570 (1950)("[When an official or agent signs a
contract for his corporation it is sinply a corporate act. It is
not the personal act of the individual, and he is not personally

liable for the corporate contract unless the matter is tainted by
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fraud....").® Consequently, "[s]igning an arbitration agreenent as
agent for a disclosed principal is not sufficient to bind the agent
to arbitrate clains against himpersonally." Flink v. Carlson, 856
F.2d 44, 46 (8th Cir. 1988).

Here, Testerman clearly signed the contract as an agent for a
di scl osed principal. The contract identifies a corporation as the
contractor, both in the heading and the signature page. Moreover,
the signature |ine containing Testerman's signature is captioned by
the title "President." These facts suggest that Testerman signed
the agreenent in a representative capacity and that the Bucks were
wel |l aware that Testerman was acting as an agent for the Curtis G
Test er man Conpany. Therefore, Testerman is not bound by the
arbitration clause in the contract as an agent.

Alternatively, the Bucks argue that because Testerman, as a
corporate officer, nmay be liable for the torts of the corporation
i n which he has participated, he can be conpelled to participate in
arbitration. It is settled that an officer of a corporation is
personally liable for torts of the corporation in which they
actively participated. Metronedia v. WCBM Maryl and, 327 Ml. 514,
520, 610 A 2d 791, 794 (1992). The rule is clear, however, that an

officer is not personally liable on an agreenent when there is no

evidence in the record that the officer intended to assune the

3The Bucks did not allege fraud in their conplaint nor do they
rai se the i ssue on appeal.



-0-

obligation. See Security Ins. Co. v. Mangan, 250 Mi. 241, 245, 242
A 2d 482, 485 (1968).

"I'n nmodern tinmes nost commercial business is

done between corporations, everyone in

busi ness knows that an individual stockhol der

or officer is not liable for his corporation's

engagenents unl ess he signs individually, and

where individual responsibility is demanded

the nearly wuniversal practice is that the

officer signs twice--once as an officer and

again as an individual. There is great danger

in allowng a single sentence in a |long

contract to bind individually a person who

signs only as a corporate officer.
Sal zman Sign Co. v. Beck, 176 N.E.2d 74, 76 (N Y. 1961). Si nce
Testerman can only be held liable in tort and not on the contract
as an officer of the Conpany, he cannot be subject to the
contract's provisions, i.e., the arbitration clause. Thus, the
only way that Testerman can be conpelled to arbitrate is if an
agreenent to arbitrate exists between the Bucks and Testerman in

hi s i ndividual capacity.

C.

The Maryland Uniform Arbitration Act, M. Code (1974, 1995
Repl. Vol.), Courts & Judicial Proceedings Art., 88 3-201 through
3-234, mandates that "[i]f the opposing party denies existence of
an arbitration agreenent, the court shall proceed expeditiously to
determne if the agreenent exists.” Section 3-207(b). The
Arbitration Act |eaves but one issue for the court to resolve: "is

there an agreenent to arbitrate?" Bel Pre Med. v. Frederick
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Contr., 21 Mi. App. 307, 320, 320 A.2d 558, 566 (1974), aff'd, 274
wmd. 307, 334 A 2d 526 (1975). See also Holnes v. Coverall North
America, Inc., 336 Ml. 534, 649 A 2d 365 (1994)(court's invol venent
extends only to determnation of existence of arbitration
agreenent). Accord AT & T Tech., Inc. v. Comunications Wrkers,
475 U.S. 643, 649, 106 S.C. 1415, 1418, 89 L.Ed.2d 648, 656
(1986) ("the question of arbitrability ... is undeniably an issue
for judicial determnation”). Since Testerman opposed the Bucks
notion to conpel arbitration on the basis that an agreenent between
them did not exist, the trial judge was vested with authority to
decide this issue. The trial judge, believing that "there were]
enough al l egations nade to keep himin the case," ordered Testernman
to participate in arbitration with the Bucks and the Conpany.

We hold that although there may have been "enough all egati ons”
to hold Testerman liable, the trial judge erred by forcing
Testerman to litigate his liability in an arbitral forum

Arbitration is a "process whereby parties voluntarily agree to

substitute a private tribunal for the public tribunal otherw se
available to them *** A party cannot be required to submt any
di spute to arbitration that it has not agreed to submt."” Cold
Coast Mall v. Lanmar Corp., 298 M. 96, 103, 468 A 2d 91, 95
(1983) (enphasi s added). Accord United Steel workers of Anmerica v.
Warrior & Qulf Navigation Co., 363 U S 574, 582-83, 80 S. . 1347,

1353, 4 L.Ed.2d 1409, 1417 (1960). Arbitration is "consensual; a
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creature of contract. As such, only those who consent are bound.
*** |n the absence of an express arbitration agreenent, no party
may be conpelled to submt to arbitration in contravention of its
right to |legal process.” Thomas J. Stipanow ch, Arbitration and
the Multiparty Dispute: The Search for Wrkable Solutions, 72 | om
L. Rev. 473, 476 (1987)(citing Martin K Eby Constr. Co. v. Cty
of Arvada, 522 F. Supp. 449, 451 (D. Colo. 1981)). Accord
Messersmth, Inc. v. Barclay Townhouse, 313 Mi. 652, 658, 547 A 2d
1048, 1051 (1988)(" No one is under a duty to resort to

[arbitral] tribunals, however hel pful their processes, except to
the extent that he has signified his wllingness.'")(citation
omtted). An arbitration agreenent cannot inpose obligations on
persons who are not a party to it and do not agree to its terns.*
See A.B. Engineering Co. v. RSH Intern., Inc., 626 F.Supp. 1259,
1263 (D. Md. 1986). Hence, if Testerman was not a party to the
agreenent or underlying contract, he cannot be bound by the

arbitration provision.

“Section 10.8 of the parties' contract in the case sub judice
provides in pertinent part:

"Except by witten consent of the person or
entity sought to be joined, no arbitration
arising out of or relating to the Contract
Docunents shall include, by consolidation,
joinder or in any other manner, any person or
entity not a party to the Agreenent under
whi ch such arbitration arises...." (Enphasis
added) .
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The fundanental rule in the construction and interpretation of
contracts is that the intention of the parties as expressed in the
| anguage of the contract controls the analysis. Kasten Constr. v.
Rod Enterprises, 268 Ml. 318, 328, 301 A 2d 12, 18 (1973). See
also CGtown Ol v. den, 320 MI. 546, 558, 578 A 2d 1184, 1189
(1990). Here, it seens apparent that the Bucks and the Conpany
never intended for the contract to bind Testerman individually.
Had they so intended, Testerman woul d have signed his nane tw ce--
once as an officer and again as an individual. See Sal zman, supra.
Test erman, however, signed solely in his representative capacity.
Further, there is anple evidence that the Bucks knew they were
contracting solely with a corporation. Based upon a totality of
the circunstances, it is clear that the parties to the contract
were intended only to be the Bucks, as Omer, and the Conpany, as
Contractor, and as a result, Testerman did not individually agree
to arbitrate.

In their brief, the Bucks argue that both the Federal and
Maryl and Arbitration Acts® "express a policy favoring arbitration”
and that "arbitration clauses are to be read liberally, with all
doubts resolved in favor of arbitration.” The Bucks' theory,

however, fails in that an arbitration clause is only "liberally

¢ may rely on decisions interpreting the Federal Arbitration
Act when construing our own Maryland Arbitration Act. Hol nes v.
Coverall North Anerica, Inc., 336 Mi. 534, 541, 649 A 2d 365, 368
(1994).
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read" when an arbitration agreenent in fact exists. See MCarthy
v. Azure, 22 F.3d 351, 355 (1st Cr. 1994)(The |iberal policy "does
not extend to situations in which the identity of the parties who
have agreed to arbitrate is unclear."); A B. Engineering Co., 626
F. Supp. at 1263 ("[NJo matter how broadly an agreenent is
construed, it cannot inpose obligations on a person who is not a

party to that agreenent.").

D

Finally, the Bucks cite in their brief nunmerous cases in
support of the proposition that an arbitration agreenment can be
enforced agai nst non-signatories or non-parties to the agreenent.
The Bucks' reliance on these cases, however, is msplaced. Many of
the cases involved federal statutes and principles which are
i napplicable to the facts in the instant case.® For exanple, under
certain circunstances, sone non-signatories to an arbitration
agreement, such as successor corporations of original parties to

the arbitration agreenment, may be nade parties to the arbitration

6See, e.g., Lee v. Chica, 983 F.2d 883 (8th Cir.), cert.
denied, _  US _ , 114 S . 287, 126 L.Ed.2d 237 (1993). Lee,
cited by the Bucks, conpelled a non-signatory to arbitrate with the
contracting parties to the agreenent, but can be distingui shed on
grounds that it applied federal substantive |aw which differed from
state lawin that it nade clains agai nst non-signatory agents of a
brokerage firmarbitrable. |In addition, the Eighth Grcuit found
that the plain | anguage of the relevant arbitration clause reveal ed
an intention on the part of the parties to nake the non-signatory
agent's liability arbitrable. W find no simlar intention in the
arbitration clause in the instant case.
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proceedings. |In addition, in many of the cases cited by the Bucks,
it was a party to the arbitration agreenent who objected to the
non-party or non-signatory asking to, or agreeing to, join in
arbitration.” See Pritzker v. Merrill Lynch, Pierce, Fenner &
Smth, 7 F.3d 1110 (3rd Gr. 1993)(non-signatory agent's liability
hel d arbitrable over objection by party to arbitrati on agreenent);
Gvozdenovic v. United Ar Lines, Inc., 933 F.2d 1100 (2nd
Cr.)(active and voluntary participation in arbitration by
enpl oyees nmanifested a clear intent to arbitrate the dispute al beit
inpliedly), cert. denied, 502 U S. 910, 112 S.C. 305, 116 L.Ed.2d
248 (1991); Arnold v. Arnold Corp., 920 F.2d 1269, 1281 n.10, 1282
(6th Gr. 1990)("[T]he non-signatory defendants indicated that they
w shed to submt the dispute to arbitration and agreed that they
woul d be bound by the decision of the arbitrator.” Further, the
court found that "the |anguage of the arbitration agreenent
indicate[d] that the [signatory] parties' basic intent was to
provide a single arbitral forum to resolve all disputes....");

Federated Dept. Stores v. J.V.B. Industries, 894 F.2d 862 (6th Cr.

I'nterpool Ltd. v. Through Transport Mit. Ins., 635 F. Supp.
1503 (S.D.Fla. 1985) and Dist. Mving & Stg. v. Gardiner &
Gardiner, 63 Ml. App. 96, 492 A 2d 319 (1985), aff'd, 306 M. 286,
508 A 2d 987 (1986), cited by the Bucks, bound a non-signatory to
an arbitration agreenent but did so on the basis of the non-
signatory's third-party beneficiary status. The rationale was that
the third-party beneficiary should not be able to benefit fromthe
other parties' agreenment wthout also being nmade to abide by its
obligations, including arbitration. The Bucks did not raise the
i ssue of whether Testerman was a third-party beneficiary, nor would
we find nmerit in the contention.



-15-
1990) (contractor's parent corporation and alter ego could
voluntarily join in arbitration even though it was not a party to
the construction contracts); Letizia . Prudenti al Bache
Securities, Inc., 802 F.2d 1185, 1188 (9th Cr. 1986)(broker's
enpl oyees, non-signatories to the arbitration agreenent, permtted
to join in arbitration as defendants over plaintiff customer's
obj ection; broker had "clearly indicated its intention to protect
its enployees through its Custoner Agreenent"); Msca v. Doctors
Associates, Inc., 852 F. Supp. 152 (E.D.N Y. 1993)(defendant
enpl oyees sought to join in arbitration as agents of defendant
corporation over plaintiff's objection); Scher v. Bear Stearns &
Co., Inc., 723 F.Supp. 211 (S.D.N. Y. 1989)(enpl oyee of brokerage
firm sought to join in arbitration asserting that enployer's
Custoner Agreenent, including the arbitration clause, covered
cl ai s agai nst enpl oyees); Marchetto v. DeKalb Genetics Corp., 711
F.Supp. 936 (N.D.Ill. 1989)(federal law permtted successor
corporations to join in arbitration under arbitration clause in
contract to which they were non-signatories); Brener v. Becker
Paribas Inc., 628 F.Supp. 442 (S.D.N Y. 1985)(granting non-
signatory enployee of Dbrokerage firmis notion to join in
arbitration); Gown Gl v. den, supra, (successor corporation, who
assunmed corporation's obligations under the contract, allowed to
join in arbitration over the objection of a party to the

agreenent); Paine, Wbber, Jackson & Curtis v. MNeal, 239 S E. 2d
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401 (Ga. App. 1977)(al l owi ng enpl oyee of a party to the arbitration
agreenment to participate in arbitration although not a signatory to
enpl oyer's contract over plaintiff custoner's objection). 1In the
instant case, Testerman, the non-signatory to the arbitration
agreenent, did not ask or agree to be joined in arbitration with
the contracting parties. Further, it is Testerman, the non-party,
who objects to being conpelled to arbitrate, not a party to the
agreenent itself. Testerman has a right to have his liability
litigated in a judicial forum unless he otherw se waives that
right. Cearly, he has not so waived.

Matter of Keystone Shipping and Texport QO1I, 782 F.Supp. 28
(S.-D.NY. 1992), which the Bucks also cite in their brief, does not
support their position. |In that case, the court refused to allow
Keyst one Shi ppi ng Corporation, a non-signatory to the arbitration
agreenent, to participate in arbitration. The district court held
that, "[b]ecause Keystone signed the agreenent for its disclosed
principal ..., Keystone [wa]s not a party to the agreenent and
ha[d] no authority to enforce the arbitration clause.” Keystone,
782 F. Supp. at 32.

The Bucks focus on Keystone's recognition of four
ci rcunstances where a non-signatory may be bound by an arbitration
clause: (1) if the corporate veil is pierced to hold the party
bound as the alter ego; (2) if there is a common bill of |ading

t hat expressly incorporates another contract's arbitration cl ause;
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(3) if an agreenent to arbitrate is inplied through the conduct of

the parties; and (4) "under certain circunstances, a non-signatory

may enforce an arbitration agreenent contained in a contract that

it signed on behalf of its principal."” Keystone, 782 F.Supp. at
30- 32 (enphasis added). The Keystone court flatly rejected all
four scenarios as inapplicable to the facts of its case.
Simlarly, we find that none of the four scenarios di scussed
i n Keystone applies to the case before us. First, there is nothing
in the record to indicate that Testernman was an alter ego of the
conpany. Second, there was no contract or bill of |ading between
t he Bucks and Testerman that coul d have been incorporated into the
agreement at issue. Third, there is no indication of an inplied

agreement to arbitrate. Finally, Keystone states only that the

non-signatory may enforce an arbitration agreenent as agent. It

does not hold that a party to the agreenent can enforce the

arbitration clause agai nst a non-si gnatory.

Lastly, the Bucks failed to address case law in direct
contradiction to their position. A large body of |aw supports the
proposition that a non-signatory or non-party to an arbitration
agreenent cannot be forced to arbitrate disputes against their
will. For exanple, in Mses H Cone Mnorial Hosp. v. Mrcury
Const., 460 U.S. 1, 103 S.C. 927, 74 L.Ed.2d 765 (1983), the
United States Suprenme Court recogni zed that persons nay be parties

to the underlying dispute but not to the arbitration agreenent.
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The Court noted that the dispute cannot be sent to arbitration
w t hout both parties' consent when a signed arbitration agreenent
does not exist. WMses H Cone Menorial Hosp., 460 U S. at 19-20,
103 S.Ct. at 939, 74 L.Ed.2d at 782. Under such circunstances, a
plaintiff may be forced to resolve related disputes in different
foruns--arbitration for one and a court of law for the other--but
the Supreme Court found no problemw th that result because "the
rel evant federal |aw requires pieceneal resolution when necessary
to give effect to an arbitration agreenent." Moses H. Cone
Menorial Hosp., 460 U S at 20, 103 S.Ct. at 939, 74 L.Ed.2d at
783.
In Flink, supra, a securities brokerage house, Gol dman, Sachs
& Co., sought to conpel its registered representative, Flink, into
arbitration with itself and a custonmer. Flink argued that he could
not be conpelled to arbitrate because he was not a party to the
agreenent . The Court of Appeals for the Eighth G rcuit agreed.
The court hel d:
"Begi nning fromthe axiomthat “arbitration is
a matter of contract and a party cannot be
required to submt to arbitration any dispute
whi ch he has not agreed so to submt,' there
are no grounds to conpel Flink to arbitrate
ol dman, Sachs' clains before the AAA
First, Flink is not a party to the letter
agr eenents. Flink did not sign the cash
account letter at all. H's signature appears
on the margin account letter, but the blank he
signed is titled "For Goldman, Sachs & Co. use

only' and is thus |abeled to show that it is
not for the purpose of binding a party to an
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agreenent with custoner, but rather for sone
i nformational purpose of Goldman, Sachs. At
any rate, Flink signed the margin account
letter as “Registered Representative ReceivVing
Account'; even if Flink's signature had not
been | abel ed as " For Col dnan, Sachs & Co. use
only' and had instead indicated assent to the
terms of the letter, it would only have had
the legal effect of binding Goldnman, Sachs,
not Flink personally. Signing an arbitration
agreenent as agent for a disclosed principa
is not sufficient to bind the agent to
arbitrate clains agai nst himpersonally.

* * %

[T]hey could not bind him wthout Flink
mani festing his agreenent in sone way.

* * %

ol dman, Sachs also nmakes policy argunents
about the possibilities of i nconsi st ent
results and the inefficiency of having two
proceedi ngs instead of one, and raises the
spectre of W de- spread di sruption of
securities industry arbitration. The short
answer to all these argunents is that we
cannot order Goldman, Sachs' two adversaries
to arbitrate in the sanme forum wthout
contracts binding themto do so. The Gol dman,
Sachs formcontracts at issue here sinply did
not provide for the result Goldman, Sachs

desires. |If Goldman, Sachs has painted itself
into two corners of the sane room it was with
its owmn brushes.” (Ctations omtted).

Flink, 856 F.2d at 46-47.

Sim
Chi cago,
115 S. Ct

signatory

larly, the Third Grcuit, in Kaplan v. First

Inc., 19 F.3d 1503 (3rd Cr. 1994), aff'd,

Opti ons of

_us __

1920, 131 L.Ed.2d 985 (1995), refused to conpel a non-

to an arbitration agreenent to arbitrate. Ther

options market maker, and its clearing house, First

e, MI, an

Opt i ons,
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executed four docunments to settle a dispute that arose as a result
of a deficit suffered by MKI. Only one of the four docunents was
signed by M. Kaplan, MI's president, and his wife in their
i ndi vidual capacity. The other three docunents were signed by MI
and First Options alone, one of which contained an arbitration
cl ause. First Options argued that the Kaplans were bound to

arbitrate because, inter alia, the four docunents, read together,

evi denced the Kapl ans' agreenent to arbitrate. While agreeing to
construe the four docunents together, the court found no agreenent
to arbitrate in the only docunent signed by the Kaplans as
individuals. The Third Grcuit, therefore, refused to bind the
Kaplans to arbitration. The court held that the Kaplans never
assuned overall responsibility for MKI's obligations. The court
noted that because the Kaplans' responsibility was based on
contract and not on agency principles, they could not be bound by
a contract arbitration provision to which they did not agree

Kapl an, 19 F. 3d at 1515. The Kaplan court stated:

"Arbitration was not anong t he
obligations the Kaplans assuned.... *Ex | f
First Options' argunent were accepted, every
agent of a party who agrees to arbitrate would
have to arbitrate individual obligations
assuned independently of the contract of
agency. "

Kapl an, 19 F. 3d at 1515-16.

In ATSA of California, Inc. v. Continental Ins. Co., 702 F.2d
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172 (9th Gr. 1983), the Nnth Crcuit held that an officer of the
ATSA corporation could not be ordered to submt to arbitration
because his separate contract with the client did not have an
arbitration clause. 702 F.2d at 176. Only the contract between
ATSA and the client contained such a provision. Further, the court
held that the officer could not be required to arbitrate based upon
t he agency rel ationship existing between himand ATSA because the
rel ati onship was disclosed to the client. Id.

Finally, the First Grcuit in MCarthy, supra, went so far as
to bar a wlling corporate officer, Azure, who signed an
arbitration agreenment in his representative capacity, from
arbitrating clains nade against himas an individual. The court
f ound

"no overt indication that the parties intended
to commt clains against |[Azure], as an
individual, to an arbitral forum After all,

[ Azure] signed the Purchase Agreenment solely
in his capacity as an agent for a disclosed

principal.... [1]t is settled beyond
peradventure that a person signing a contract
only in a corporate capacity, and

unanbi guousl y indicating that fact on the face
of the contract docunents, does not thereby
becone a party to the agreenent."”
McCarthy, 22 F.3d at 356.
The court noted that there are certain agency principles under
whi ch non-si gnatories can be bound by agreenents signed by others,

and cited many of the sane cases cited by the Bucks in the instant

case. Id. The McCarthy court, however, rejected these principles
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as "conparing apples to oranges.” 22 F.3d at 357. In the cases
t hat gave a non-signatory the benefit of an arbitration clause, the
courts found that the intention of the parties was that the
arbitration provision should cover the non-signatories. | d.
Conversely in MCarthy, the court found that the arbitration cl ause
failed to indicate such a clear intention.

The court ultimately held that:

"[1]t is difficult to see how a [|awsuit

between the seller and a nonsignatory who is

not a successor in interest to the buyer's

rights can be said to “aris[e] wunder' the

Purchase Agreenent. Thus, [Azure's] effort to

conpel [McCarthy] to arbitrate cannot succeed,

for, "as a matter of contract, no party can be

forced to arbitrate unless that party has

entered an agreenent to do so.'" (G tation

and footnote omtted).
McCarthy, 22 F.3d at 359. Li kewi se, we cannot find that the
parties in the instant case intended to bind Testerman to the terns
of the agreenent.

W think the evidence, taken as a whole, conpels the
conclusion that Testerman was not a party to the arbitration
agreenment between the Conpany and the Bucks and did not consent to
arbitrate disputes as to his personal liability. W fail to see
any basis to force Testerman, a non-party and non-signatory to the
arbitration agreenent, to arbitrate. Accordingly, it was error for

the trial judge to conpel Testerman to join the Bucks and the

Conpany in arbitration.
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The next issue the Conpany raises involves the arbitrator's
award of attorney fees to the Bucks. The Conpany objects to this
award because the arbitration clause in the contract did not
authorize the awarding of attorney fees. The Maryl and Uniform
Arbitration Act vests the arbitrator with authority to award
attorney fees only if the parties so agreed. M. Code (1974, 1995
Repl. WVol.), Courts & Judicial Proceedings Art., § 3-221(b),

provides that "[u]lnless the arbitration agreenent provides

otherwise, the award nmay not include counsel fees." ( Enmphasi s

added) . Here, the arbitration clause in the contract did not
contain such a provision.

Nonet hel ess, the Bucks contend that they can recover attorney
fees because one of the clains submtted to arbitrati on was based
upon the Consuner Protection Act (CPA), MI. Code (1975, 1990 Repl.
Vol ., 1995 Supp.), Comercial Law Art., 88 13-101 through 13-501,
whi ch authorizes attorney fee recovery. W disagree.

We note initially that the issue of whether the CPA claimis
subject to arbitration is not before this Court. The Conpany
requested arbitration of all clains including the CPA claim The
Bucks contend that the CPA claim as well as the CPA provision
allomng a successful claimant to recover attorney fees are
arbitrable. The Conpany does not contest the arbitrability of the
CPA claim it only contests the arbitrability of the attorney fee

provi sion of the CPA Section 8§ 13-404(a) provi des,
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"[n] otwi thstanding any other provision of this title, the D vision®
may enter into an agreenment with a person in the State to submt a
di spute arising under this title to arbitration in accordance with
the Maryland Uniform Arbitration Act." Because the issue is not
rai sed, we need not consider to what extent the CPA authorizes the
arbitration of a private cause of action pursuant to an arbitration
clause in a standard construction contract.

The Arbitration Act vests an arbitrator with authority to
award attorney fees only if the contract providing for arbitration
so aut horizes. The CPA provides for the awardi ng of attorney fees
by a court: "Any person who brings an action to recover for injury
or loss under this section and who is awarded damages may al so

seek, and the court may award, reasonable attorney's fees." § 13-

408( b) (enphasi s added). There is a potential conflict with the
arbitrator's authority under the Uniform Arbitration Act, which
gives an arbitrator authority to award attorney fees only if
aut hori zed by agreenent of the parties, and the CPA, which gives a
"court" authority to award attorney fees to a claimant who is
awar ded damages under the CPA

We shoul d not disregard the words, "the court may award" in §

13-408(b) of the CPA. W believe that the | egislature intended to

give authority only to a "court" to award attorney fees pursuant to

8" Division" refers to the Division of Consuner Protection of
the Ofice of Attorney Ceneral. Maryland Code (1975, 1990 Repl
Vol .), Comercial Law Article, 8§ 13-101(e).
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the CPA. Cdearly a "court” would have authority to award attorney
fees to a successful CPA clainmant even if the CPA claimwas deci ded
in arbitration. W do not believe the legislature intended to give
an arbitrator authority to award attorney fees in a CPA claimwhere
the claimis arbitrable pursuant to an agreenment that does not
aut hori ze an award of attorney fees.

The contract at issue did not contain a provision authorizing
attorney fees. Thus, we hold that the arbitrator was w thout
authority to grant such an award under the CPA The issue of
whet her attorney fees should be awarded under the CPA was not an
i ssue the arbitrator could decide. It was therefore error for the

trial judge to confirmthe arbitration award of attorney fees.

[T,
We find that the trial court erred as a matter of |aw on both
issues. First, the trial court erred in conpelling Testerman to
arbitrate his individual liability with the Conpany and the Bucks

because, as a non-party and non-signatory to the contract, he did

not agree to arbitrate. Consequently, the Bucks wll have to
litigate Testerman's individual liability in the circuit court.
Second, it was error for the trial court to confirm the

arbitrator's award of attorney fees under the CPA because the
contract did not contain a provision authorizing an award of such

fees. Accordingly, we reverse.
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JUDGVENT OF THE G RCU T COURT
FOR CECIL COUNTY REVERSED.
CASE REMANDED TO THAT COURT FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH TH S GPINLON. COSTS TO BE
PAI D BY APPELLEE.






