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This appeal by Cylburn Arboretum Association, I nc.
(Association) is fromthe dismssal, for lack of standing, of its
petition for judicial review of a zoning ordi nance, O dinance No.
266, passed by appellee Mayor and City Council of Baltinore, the
muni ci pal body corporate of the Gty of Baltinore (the Gty),
approving the application of appellee Cylburn HIlls L. L.C to
establish a Planned Unit Devel opnent known as Cyl burn Hlls.

Appellant's brief lists a triad of issues:

l. |s appellant an aggrieved party under
Art. 66B, 8§ 2.09 of the Maryland
Annot at ed Code?

1. Does appellant have a personal interest
whi ch woul d be adversely affected by the
Planned Unit Devel opnent authorized by
Baltimore City Ordinance 2667

I11. Does appellant have an interest which is
specifically affected in a way different
from that suffered by the public
general l y?

We rephrase those issues as a single question: Did the
Circuit Court for Baltinore Cty err in ruling that the
Association was not an aggrieved party under 8§ 2.09 of Art. 66B
of the Maryland Code and thus had no standing to chall enge the

validity of O dinance No. 266? Qur answer to that question being

"No," we shall affirmthe judgnent of the circuit court.

FACTS
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Cyl burn, or Cylburn Park, once the residence of a wealthy
Baltinmore famly, was acquired by the Cty in 1943. The deed
conveying Cylburn to the Gty contains a provision that the
property is to be used as a public park.

In 1954, a group of citizens called the Steering Commttee
drafted a plan to establish a garden center and wld flower
preserve in the park and to maintain its facilities. The
Baltinore City Board of Recreation and Parks unani nously approved
the Steering Committee's proposed plan in Decenber 1954 and
authorized the Steering Commttee to use those areas of the
arboretum that were then available as a garden center and wld
fl ower preserve pursuant to the plan.

In COctober 1958, the Cylburn Mansion was opened to the
publi c. The Steering Commttee, which was renamed the Cyl burn
W Il dfl ower Preserve and Garden Center, presently nmaintains an
office and a gift shop in the mansion. The mansion is al so used
to conduct fundraising activities and hold horticulture and
nature cl asses.

The Cylburn WIdflower Preserve and Garden Center was
i ncorporated in Decenber 1970. In August 1982, the Cylburn
W dfl ower Preserve and Garden Center anended its Articles of
I ncorporation to renanme itself the Cyl burn Arboretum Associ ati on,
| ncor por at ed. Under its Articles of | ncor por ati on, t he
Associ ation was given "all of the powers conferred by the General

laws of the State of Maryland,” and is authorized to "preserve



- 3-

and augnment the existing natural beauty and facilities of Cylburn
Arboretum..."

On 10 March 1970, the Director of the Baltinmore City
Departnment of Recreation and Parks, Douglas S. Tawney, sent a
letter to the Association's president, advising himas follows:

| regard our existing relationship as a revocable
license to use to our nutual advantage the facilities

at Cylburn [Park]. I f your organization becones
incorporated and we continue to operate in the sane
fashion under our revocable license or ver bal
understanding, | can see no adverse affects [sic] of

i ncor poration.

Since 1958, the Association, under license from i.e., wth
the permssion of, the City's Departnent of Recreation and Parks,
has occupied and preserved the Cylburn Mnsion, maintained the
park's grounds and gardens, installed sprinklers, conducted an
annual "Market Day," and planted trees and other vegetation in
the park. The Associ ation acknow edges that this perm ssive use,
which is not for any specific term of duration, does not
constitute a property right of interest; it is, as the 1970
letter of M. Tawney characterized it, a revocable license. The
Associ ation contends that, pursuant to that license, it has spent
over $440,000 and vol unteered "hundreds of thousands of manhours
in an effort to preserve, protect and pronote the Cylburn
Arboretum "

On 8 January 1973, the City, having acquired a tract of |and
abutting the south boundary of Cylburn Park, approved O dinance

No. 242. Paragraph B.3 of O dinance 242 established, on that
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abutting property, a "buffer area,” the purpose of which was to
protect the park from haphazard devel opnment around its borders.

On 27 QOctober 1993, the Cty, having contracted to sell to
Cylburn HIlls L.L.C a substantial part of the buffer property,
enacted Odinance No. 266, which approved the purchaser's
application for a zoning change to permt devel opnent of the
property as a Planned Unit Devel opnent (PUD). According to a
proposed site plan, sone residential units of the PUD would be
constructed close to the park's southern boundary.

On 26 Novenber 1993, the Association filed a petition in the
Crcuit Court for Baltinore Gty for judicial review of Odinance
266, alleging that the Odinance illegally allowed devel opnent
within the buffer zone created by Ordinance 242. The Cty noved
to dismss the petition on the grounds that the Association
| acked standi ng under Maryl and Code (1957, 1988 Repl. Vol., 1994
Cum Supp.), Art. 66B, 8§ 2.09. The circuit court granted the
motion on 3 March 1994 and dism ssed the Association's petition
with |eave to amend. Appel I ant subsequently filed an anmended
petition on 16 March 1994, which the City again noved to dism ss
on the grounds that appellant |acked standing.

On 12 May 1994, the Cty enacted Ordinance No. 324, which
purported to amend Ordi nance 242 in a manner that would elimnate
the argunments raised in the Associations's anmended petition. On
20 May 1994, the Cty noved to dismss the anended petition as

noot . After the court granted its notion to intervene in July
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1994, Cylburn Hills L.L.C also noved to dismss the
Association's anended petition, essentially adopting the
argunents set forth in the Cty's notion. In opposition, the
Associ ation submtted several exhibits and affidavits to support
its claimthat it has standing.?

Treating appellees' notions to dismss as notions for
summary judgnent, the circuit court, in a Menorandum Opi ni on and
Order issued 14 July 1994, denied appellees’ notions to dismss
t he anmended petition as being noot, but granted their notions to

dism ss for |ack of standing.

Di scussi on

The principal question in the case before us is whether the
| oner court erred in granting summary judgnent. A trial court
may grant sunmary judgnment when pre-trial docunents denonstrate
that there is no genuine dispute as to any material fact and the
nmoving party is entitled to judgnent as a matter of |aw M.
Rul e 2-501(e). Even assum ng that appellant did have a |icense
to use Cyl burn Park, none of the facts upon which the | ower court

based its judgnent are in dispute.? Thus, in review ng the grant

The court allowed the parties to submit evidence outside the pleadings
pursuant to Maryland Rul e 2-322(c).

°ln its Menmorandum Opinion and Order, the |ower court addressed the

guestion of whether the Director of the Maryland Departnent of Recreation and
Par ks, Douglas S. Tawney, granted appellant a revocable license in 1970 to use
the Park. The court concluded that, even if Tawney did not have the power to
grant appellant a license, the circunstances of the case established that the
City would be barred by the doctrine of equitabl e estoppel from denying that
appel l ant holds a revocable license. W shall not address the propriety of the
lower court's finding with respect to this issue. For purposes of our analysis
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of sunmmary judgnent, we need only determ ne "whether the tria
court was legally correct.” Beatty v. Trailnmaster Prods., Inc.
330 Md. 726, 737 (1992).

Appel l ant contends that, as an association,® it has standing
to challenge the City's zoning action pursuant to Mryland Code
(1957, 1988 Repl. Vol., 1994 Cum Supp.), Art. 66B, § 2.09.
Article 66B, 8 2.09 provides that "[a]ny person or persons...
jointly or severally aggrieved by... a zoning action by the | ocal
| egislative body, may appeal the same to the Circuit Court for
Baltinmore City." In Bryniarski v. Mntgonery County, 247 M.
137, 144 (1966), the Court of Appeals interpreted the neaning of
the term "aggrieved" as foll ows:

[A] person aggrieved by the decision of a board of

zoni ng appeal s i s one whose personal or property rights

are adversely affected by the decision of the board

The decision nmust not only affect a matter in which the

protestant has a specific interest or property right

but his interest therein nust be such that he is

personally and specially affected in a way different

from that suffered by the public generally. DuBay V.

Crane, 240 Md. 180, 185, 213 A 2d 487 (1965). The

circunstances under which this occurs have been

determned by the courts on a case by case basis, and

the decision in each case rests upon the facts and

circunstances of the particul ar case under review.

The Court further stated that the conplainant carries the burden

of establishing that he is "aggrieved." |1d. at 144-45.

in this case, we shall assune that appellant holds a revocable license to use the
Par k.

S\ note that appellant's standing nust be based on its personal or
property interests as an organi zation, since such an organi zati on cannot acquire
standi ng to appeal sinply because one or nore of its nenbers has standi ng
Ctizens Planning & Housing Ass'n v. County Executive, 273 Ml. 333, 345 (1974)
(citing Naturopathic Ass'n v. Kl oman, 191 Ml. 626, 630 (1948)).
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The Court in Bryniarski established a two-prong test that a

plaintiff nmust nmeet to establish standing to challenge a zoning

act . First, the plaintiff nust denonstrate that it has a
personal or property interest that will be adversely affected by
the zoning act. Second, the plaintiff nust establish that his

personal or property interest will be harnmed by the zoning act in
a way that is distinct fromthe harmthat the general public wll

suffer.

A. Per sonal | nterest

Appel l ant, recognizing that a revocable |icense does not
constitute a property interest, Mayor of Baltinore v. Brack, 175
Md. 615 (1939); Brehm v. Richards, 152 M. 126 (1927), has not
asserted that it satisfies the first prong of the Bryniarski test
based on a property interest derived fromits revocable |icense
to use the park. Instead, appellant contends that its revocable
Iicense, coupled wwth the vast anmobunts of noney and | abor that it
has donated to the park over the years, establishes the personal
interest contenplated in Bryniarski

The circuit court found appellant's argunment to be
unper suasi ve. According to the lower court, because appellant
"has no property rights adversely affected by any of the
ordi nances, ... the Association cannot prevail" under traditiona
standing analysis. Citing |zaak Walton League v. Mnroe Co., 448

So.2d 1170, 1174 (Fla. Dist. C. App. 1984); Mller v. Fulton
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County, 375 S.E.2d 864, 865 (Ga. 1989); dark Gl & Ref. Corp. v.
Cty of Evanston, 177 N E.2d 191, 192-93 (Ill. 1961); and Wal sh
v. City of Brewer, 315 A 2d 200, 207-208 (Me. 1974), the court
concluded that, although appellant had a license to use and
mai ntain the Park, the license did not give appellant sufficient
rights in the property to establish the "personal interest" prong
of the Bryniarski test.

The circuit court also analogized the case before it to
Maryl and-Nat'|l Capital Park & Planning Commin v. Smth, 333 Ml. 3
(1993). In that case, the Court of Appeals held that the
Mar yl and- Nati onal Capital Park & Planning Conm ssion |acked the
requisite "interest" to qualify it as aggrieved for purposes of

standing to appeal the decision of the local zoning board of

appeal s. According to the Court, the Comm ssion |acked an
interest because it "will not suffer any property |oss, or be
conpelled to act based on the Board s decision.” ld. at 12.

Based on that |anguage, the ~circuit court concluded that
appellant in the present case | acked an interest because

the City's decision to develop part of the [buffer
area], which the Association does not own and which it

has not tended, will not inpose any duty to act on the
Association. Nor will it inpose any nonetary cost upon
t he Associ ation. Moreover, no part of the license is
limted by Odinance 266, and so Petitioner will still

be able to use and occupy the Park to the sane extent.
Wth respect to the tine and noney already invested by
Petitioner, this court cannot say that the Association
has not already reaped the benefits from that
i nvest nent .
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W agree wth the lower court's decision and its reasoning.
Appel | ant has not cited, nor have we found, any decisions of the
Maryl and courts supporting its claim that it has a personal
interest under the facts of the present case. As for the cases
from other jurisdictions cited by appellant, we find them to be
di sti ngui shabl e and unper suasi ve.

In support of 1its position that it has the necessary
personal interest, appellant relies on Douglaston Cvic Ass'n v.
Galvin, 364 N Y.S. 2d 830 (N. Y. 1974) and Friends of the Pine Bush
v. Planning Bd., 408 NY.S.2d 1016 (NY. Sup. C. 1978),
nodi fied, 419 N.Y.S. 2d 295 (N. Y. App. Div. 1979). In Dougl aston,
the court found that a nei ghborhood association had standing to
contest the grant of a zoning variance that permtted the
construction  of a six-story multiple dwelling in its
nei ghbor hood, which was zoned for single hones. Initially, the
Court stated that an individual homeowner who would be affected
by a zoni ng change

cannot be expected, nor should he be required, to

assunme by hinself the burden and expense of chall enging

the zoni ng change. Even if successful, the aggrieved

individual will not be able to recoup his expenditures.

By granting neighborhood and civic associations

standing in such situations, the expense can be spread

over a nunber of property owners putting them on an

econom c parity with the devel oper.

364 N Y.S.2d at 834-35. The court then stated that "an

appropriate representative association should have standing to

assert rights of the individual nenbers of the association where
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such persons may be affected by a rezoning, variance or an
exception determ nation of a zoning board.” 1d. at 835.

Dougl aston i s distinguishable fromthe case sub judice. The
Court of Appeals of New York based its decision on the fact that
t he proposed zoning change was going to have an affect on the
property owned by the individual nmenbers of the association. In
other words, the court granted standing to the association
because its nmenbers would have had standing if they had pursued
the action individually. In Maryl and, however, an organization
cannot acquire standing to appeal sinply because one or nore of
its nmenbers has standing. Ctizens Planning & Housing Ass'n v.
County Executive, 273 M. 333, 345 (1974) (citing Naturopathic
Ass'n v. Kloman, 191 M. 626, 630 (1948)). Moreover, unlike the
i ndi vi dual nenbers of the nei ghborhood associ ation in Dougl aston
who owned property that was going to be affected by the
chal |l enged zoning change, appellant's nenbers do not own any
property that will be affected by O di nance 266.

Appellant cites Friends of the Pine Bush v. Planning Bd.,
408 N. Y. S. 2d 1016, 1018 (N.Y. Sup. C. 1978), for the proposition
that an "interest need not be solely economc; but it may
represent aesthetic and environnmental values as well."” In that
case, however, the Suprenme Court of New York denied standing to
an environnent al association challenging the approval of
subdi vision plats in the Pine Bush area of the Cty of Al bany

wi t hout even anal yzing whether the association had an aesthetic
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or environnmental interest. Thus, the portion of the New York

court's opinion dealing with that issue is only dicta.

B. Di stinct Harm

Appel lant contends that it "wll suffer special danmages
different from the public because [it] is a licensee of the
Arboretum and has spent substantial suns and nunerous man-hours
to protect, preserve and pronote the Arboretum™ Specifically,
appel lant argues that it has "a financial stake in the trees

gardens, shrubs and wildlife |located at the Cylburn Arboretum as

well as its aesthetic interest in the property.... W di sagree.

The circuit court found that, even if appellant were able to
establish that it has a "personal interest"” under the first part
of the Bryniarski test, appellant did not satisfy its burden of
provi ng that such personal interest will be harmed by the zoning
act in a manner distinct from the harm that the general public
wll suffer. In reaching that conclusion, the circuit court
stated as foll ows:

At the hearing before this court, Respondents observed
that because the Park is a public park open to
everyone, Odinance 266 inpacts equally wupon the
menbers of the Association as upon all who cone to
visit the Park. 1In other words, to whatever extent the
construction of the Buffer decreases the property
value, creates a visual blight, Kkills trees, or
di sturbs the vegetation, that injury does not inure
differently to the Association than it does to the
public. Petitioner, on the other hand, argues that the
zoning <change w Il defeat the substantial funds
expended by the Association for the Park and the hours
of tinme devoted by the Association to the Park. Yet
Petitioner has failed to denonstrate how the zoning
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changes will injure the Association's interest in that

spent noney and tine. The only obvi ous consequence of

t he zoning ordinance affects the Park itself--not the

cl asses, gift shop operations, good will, or any other

continuing project that the Association can claim as

its own, unique from the interests of the property

owner .

In addressing appellant's claim that it has a "financial
stake" in the Park's vegetation and wildlife, the circuit court
properly treated the vegetation and wildlife as belonging to the
general public as a whole; it did not assune that appellant had
any greater financial interest in them than does the general
public. Although a licensor who termnates a license may be

required to conpensate the licensee "for the value of work done

by the licensee on the licensor's property which would be of

benefit to the licensor,"” Zimerman v. Sumers, 24 M. App. 100,
124 (1975), appellee has not termnated, or even nodified,
appellant's license to use the park.

Al so unpersuasive is appellant's claimthat, as a |icensee,
it will be affected differently than the public by the aesthetic
damage that wll be caused by construction in the buffer zone.
Because the park is public, any dimnution of its aesthetics wll
affect the public in the sane way that it will affect appellant.
The visual inpact of, along with any noise or snells caused by,
the developnment in the park's buffer zone will be experienced in
the same manner by anyone who visits the park, regardless of

whether the visitor is a nenber of the Association or sinply a

menber of the general public.
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We conclude that appellant has failed to establish that it
has a personal interest that wll be adversely affected by
Ordinance 266 in a manner that is different than the harm that
the general public wll suffer. Accordingly, we hold that the
circuit court properly found that appellant was not an "aggrieved
party" under Maryland Code (1957, 1988 Repl. Vol., 1994 Cum
Supp.), Art. 66B, 8 2.09. Because we affirmthe judgnent of the
circuit court on the standing issue, we need not address the
court's denial of appellees' notion to dism ss appellant's action
as noot .

JUDGMENT AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.



