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This appeal is rooted in the discharge of John R chard
Danaher, appellant, who was term nated from enpl oynment in 1998 by
t he Maryl and Depart ment of Labor, Licensing and Regul ation (“DLLR,”

the “Departnent,” or the “Enpl oyer”), appellee, after approxi mately
twenty-five years of State service. Follow ng conplaints by three
DLLR enpl oyees, appellant was fired because of “unjustifiably
of f ensi ve conduct toward fell ow enpl oyees.”

The Enpl oyer discharged appellant, wth prejudice, about one
hour after advising hi mof the all egations of m sconduct. Based on
procedures applicable to an at-will, “managenent service” enpl oyee
in the Executive Branch of State governnent, appellant was not
afforded a hearing wth the Ofice of Admnistrative Hearings
(“CAH) . Thereafter, Eugene Conti, Jr., the Secretary of DLLR
deni ed Danaher’s appeal, on the ground that Danaher failed to
identify an illegal or unconstitutional ground with respect to the
termnation, as required by 17.04.05.01 of the Code of Maryl and
Regul ations (“COVAR’).

Appel | ant subsequently sought review of DLLR s action in the
Circuit Court for Baltinore County. By order dated Novenber 13,
2000, the circuit court affirnmed. Fromthat order, appellant noted
this appeal, and presents the follow ng questions for our review

l. Did the Departnent fail to reclassify appellant as

either a skilled or professional service enployee
after restructuring his job position, thus denying
him appropriate admnistrative review of his

term nation?

1. DidDLLR violate appellant’s rights by ignoring the
legal strictures of Title Eleven of the State



Personnel and Pensions Article, requiring the
appointing authority to investigate, consider
mtigation, and neet wth the enployee wthin
thirty days prior to term nation?

I1l. Did DLLR arbitrarily and capriciously classify this
termnation as one “with prejudice”, which is
reserved for only those proven actions that are so
egregious as to not nerit enploynment in any
capacity with the State?

For the reasons that follow, we shall vacate the judgnent and

remand for further proceedings.
FACTUAL SUMMARY'

As not ed, Danaher was an enpl oyee of the State for twenty-five
years. At one tine, he served as the Director of Finance of DLLR
a position within the managenent service of the State Personne
Managenent System According to appellant, his duties changed
considerably on January 6, 1998, when he was reassigned to the
Accounting Unit as a Fiscal Admnnistrator V.2 As a result of that
reassi gnnment, Danaher cl ai ns he no | onger had direct responsibility

for the oversight and managenent of personnel or financial

resour ces. Nevertheless, it is clear that, at the time of his

! As we indicated, there was no adm nistrative hearing. As a
result, no evidence was presented at the agency |level. Moreover,
the record does not include appellant’s personnel file or other
information as to his date of hire, job responsibilities, or
per formance eval uati ons. Therefore, we have relied on the facts as
presented by the parties, nost of which are not disputed.

2 Donald Crunble, Director of the Ofice of Personnel and
Training for DLLR, said in an affidavit of April 15, 2000,
submtted to the circuit court, that appellant held this position
since January 1997, not January 1998. The date di screpancy is not
significant, however.



di scharge, appellant was a nmanagenent service enpl oyee.

The Record Extract shows that Danaher and others attended
“Sexual Harassnent Training” on March 19, 1996, for a total of
three hours. Moreover, DLLR has a witten, one-page “Sexua
Harassment Policy,” which becane effective on July 1, 1997. It

states that the Departnent is “conmtted to creating a workpl ace

void of all unlawful discrimnation and . . . free from harassnent
or intimdation based upon sex.” The policy lists exanples of
unaccept abl e conduct, including suggestive renmarks, gestures, or

jokes of a sexual nature, and intentional physical behavior.
Further, the policy provides that “[s]wift and appropriate
di sciplinary actions up to and including termination will be taken
agai nst any DLLR enpl oyee found t o have sexual | y harassed any ot her
DLLR enpl oyee.”

By nmenorandum of May 15, 1998, Denise Carroll, an enployee in
DLLR s Enpl oyee Relations Unit, wote to Donald Crunble, DLLR s
Director of the Ofice of Personnel and Trai ning, regarding a “Lewd
St at ement by Ri ck Danaher.” According to Ms. Carroll’s menorandum
Sheena Thomas and Andrea, whose |ast nanme was not known to Ms.
Carroll, were “within the hearing distance...”® when appel | ant nmade
his offensive remarks on May 15, 1998. Ms. Carroll stated, in
part:

On the afternoon of Friday, May 15, 1998,....1 went to

3 W are advised that Andrea’s full nane is Andrea Yeates.
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the fourth floor snack room to make a purchase.
...Richard Danaher, started a conversation with nme and
made a colorful statenment. The conversation started out
di scussing voting preferences and continued like this:

As | was paying for ny purchase at the coffee nug next to
Andrea’ s cubicle, M. Danaher asked, “Wwo are you?”

| saidto him “Rick, | was in your office for a neeting
not too |long ago, you don’'t renmenber who | an? If you
don’t renenber ny nanme, you should renenber ny face.”

Rick said to ne, “I amnot good with faces; |I'm better
with butts.”

| put up my hand up as if to say stop and said, “Hold it
right there. Don't even go there.” | then told Rick ny
nanme and that | worked in Personnel.

Ri ck asked ne, “Where do you work in Personnel ?”

| said to him “I work with Sharon Ball.”

Rick put his hand to his head and said, “Ch no! | stay
introuble. Another one of those social service people.”

(Italics and underline in original). M. Carroll added that the
conversation occurred within “hearing distance” of Sheena Thonas
and an individual nanmed Andrea, whose |ast name she did not know.
But, Ms. Carroll was not “sure” if they heard what had been sai d.
In addition, Meriel Newsone, another DLLR enpl oyee, sent an
undated neno to Sharon Ball, the “Deputy Director/Enployer
Rel ati ons Manager,” regarding “lnappropriate Statenents Made by
Ri ck Danaher” on May 15, 1998. She indicated that an enpl oyee
nanmed Sheena was al so present. M. Newsone stated, in part:

On Friday, My 15, 1998, ... Sheena [Thomas]
i ntroduced ne to M. Rick Danaher.. ..

I nmentioned [in nmy conversation with Danaher]
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that in Canada the sales tax is really high ... however
the health care systemis totally free. He made the
stat enent “You nust be a denocrat, you have to be because

you are black[.]”... | then stated that | always had
very good health care because ny parents have good jobs
and that | felt that everyone is entitled to good

heal t hcare [sic].

Then R ck nmade a joke about ny having Polish
ancestry which | didn’t understand. He explained to ne
that there was a stereotype about Polish people being
hypochondri acs. Rick asked me if | had ever seen a
certain television showand | told him“No.” He said to
me “You need to stop watching so nmuch B.E T. (Bl ack
Entertai nnent Tel evision).” | told him that | don’t
wat ch very nmuch television at all...

Sheena then nentioned, to Rick, that I was el ected
“M ss Coppin” and showed Ri ck the Ebony Magazi ne so t hat
he could see ny picture. He stated that “I can't tel
whi ch one you are because you all ook alike.” R ck then
asked me if | had any naked pictures of nmyself and | told
hi mno. He then nade a joke, saying “Do you want to buy
sone?”

Rick also, in my presence, told Sheena that she
needs to get married because she is ruining her life
since she had two children and wasn’'t married. She told
Rick that she her [sic] |ife was not ruined. Rick said
“Not necessarily because you are not young but the Bible
says that people should marry if they are going to have
children.” Rick then said nost of those girls having
babi es are very young. | felt that this conment was
racially notivated.

| got the feeling that Rick wanted nme to respond in
sone way because he nmade all of these inappropriate
statenents twice to make sure that | heard himclearly.
| didn't take any of these statenments personally because
| don’t know Rick very well. However, | don't feel the
comments he nade were in good taste. | felt that his
racially stereotypical coments coul d make sonmeone very
angry. | also felt that the question he asked ne about

owni ng naked pictures was belittling and sexi st.

In an undated nenorandum Melissa Ellen, Personnel derk,

reported to Crunble that she wtnessed appellant engage in
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i nappropriate touching of Trudy Meads, Danaher’s Adm nistrative
Assistant.* At the tine, Ms. Meads was pregnant. Ms. Ellen wote,
in part:

They [i.e., Trudy Meads and appellant] were about to
| eave [y cubicle] when M. Danaher got behind Trudy (who
is about 6 nonths pregnant) and put his hand underneath
her blouse, and | really did not pay any attention to
this action until | heard this popping noise which I
realized was the elastic of her pants. This was in the
m ddl e of the aisle in ny office because | have an open
cubicle and there was al so another person in the office
at the tine. This was a very open scene.

On May 18, 1998, Crunbl e sent a nenorandumto Thonas Crow ey,
Chief Financial Oficer.® Crunble said:

In |l ess than one nonth, M. Danaher has managed to
of fend another female nenber of ny staff. Ms. Deni se
Carroll of nmnmy Enployee Relations Unit was wantonly
of f ended when M. Danaher nmade a verbal statenment to her
i ndicating that he “was not good at renenbering faces,
but good at renenbering BUITS!” M. Danaher al so nmakes
reference that ny Deputy Director is a “Social Wrker”
and that shows a | ack of respect.

| feel that we can no longer tolerate this kind of
attitude froma senior staff menber who evidently has no
regard for the feelings of fenale enployees in this
Departnent. | recomrend that M. Danaher be term nated
I medi ately under the circunstances of the attached
menor andumfromMs. Denise Carroll dated May 15, 1998 and
the witten testinony from Ms. Lisa Allen [sic] dated
April 28, 1998.

At about 3:00 p.m on May 19, 1998, Danaher was orally advi sed

* Based on the text of Ms. Ellen’s nenorandum it appears that
it was witten in late April 1998.

> The nenorandum dated May 18, 1998, from Crunble to Crow ey
refers to conplaints by Lisa Allen and Denise Carroll. W assune
that Crunble’ s reference to Lisa Allen was a m stake, and that he
actually nmeant Melissa El | en.



about the allegations of inappropriate workplace behavior that had
been | odged against him By 4:00 p.m on that date, in a letter
from the Secretary of DLLR appellant was termnated, wth
prejudice, effective June 3, 1998. Citing 8 11-104(7)(ii) of the
State Personnel and Pensions Article (“S.P.P.”) of the Maryland
Code (1993, 1997 Repl. Vol.), the Secretary stated that the
di scharge was “due to [appel | ant’ s] unjustifiably of fensi ve conduct
toward fell ow enpl oyees.” Appellant was al so advi sed of his right
to appeal under S.P.P. § 11-113. In addition, appellant was
provided with an “Unsati sfactory Report of Service,” notifying him
that his termination was “with prejudice.”®

On May 20, 1998, Danaher appealed the termnation to the
Secretary of DLLR. He al so conpl eted a “State Personnel Managenent
System Appeal and Gi evance Forni in regard to his appeal, in which
he asserted that his termnation was “arbitrary, capricious, and
has no factual basis.” Appellant added: “Additional issues of fact
and law may and will be devel oped during the course of discovery
and hearing on enpl oyee’s appeal .”

By letter of June 10, 1998, the Secretary upheld the
termnation. The Secretary stated, in pertinent part:

| have received and revi ewed the appeal of your recent

©S.P.P. 8 11-104 is titled “Disciplinary actions permtted.”
S.P.P. 8§ 11-104(7)(ii) provides for the term nation of an enpl oyee,
with prejudice, if the enployee’ s actions “are egregious to the
extent that the enpl oyee does not nerit enploynent in any capacity
with the State....”



term nation. Pl ease be advised that your appeal was
consi dered pursuant to State Personnel and Pensions
Article, Sections 11-113 and 11-305, which states, in
part:
“An appeal ... may only be based on the
grounds that the disciplinary action 1is
illegal or unconstitutional.”
The appeal subnitted on your behalf did not specify a
| egal nor constitutional basis on which it could have
been considered, as required by COVAR 17.04.05.01[F].
Based upon nmy review of this matter, | have decided to
uphold the disciplinary term nation

Pursuant to Title 11-113(b)(3), this decision is the
final adm nistrative decision

The Record Extract contains a transcript of a recorded
statenent provided by Trudy Meads on June 10, 1998, which is the
sanme date on which the Secretary upheld appellant’s term nation.
Ms. Meads, who was appel lant’ s assistant, stated that she had known
appel l ant since March 1989. She characterized their relationship
as “professional” and “enjoyable.” Mreover, M. Meads insisted
that appellant had never made any offensive racial or sexual
remarks to her, nor had anyone ever conplained to her about such
conduct . Significantly, she characterized as “false” the
al  egations in whi ch Danaher was accused of putting his hand under
her cl ot hes. Wen asked whether there was any truth to the
al | egations, Ms. Meads responded: “None whatsoever.” Nor was she
aware of any such conduct involving Danaher and soneone else
Rat her, Ms. Meads attributed the incident to “playful banter” that

i's accepted in the workpl ace, and whi ch conti nued after Danaher had



been fired.
Ms. Meads also recounted that she had filed a grievance to
di spute the al |l egati ons that Danaher touched her. Al though she had

approached Crunble about the matter, she recalled that Crunble

declined to discuss it, saying it was “confidential.” M. Meads
added that Danaher is “one ina mllion,” and conpletely “fair, no
matter who you are. . . .” Moreover, she naintained that she had

never known himto discrimnate based on race or gender.

On July 9, 1998, appellant sought review of the agency’s
decision in the circuit court. |In Septenber 1998, appellant filed
a “MOTI ON TO ORDER THE [ DLLR] TO CONSI DER ADDI TI ONAL EVI DENCE AND
TO STAY THE TI ME FOR FI LI NG A RULE 7-207 MEMORANDUM OF LAW” That
noti on was denied on January 21, 1999.

Wiile the matter was pending in circuit court, Crunble
submtted an affidavit of April 5, 2000, anplifying, for the first
time, sonme of the facts and circunstances that culmnated in the
term nation of appellant. He averred, in part:

2. Richard Danaher renained in the sane position, at the

same rate of pay, and «classification of Fiscal

Adm ni strator V from January 1997 until his term nation

in June of 1998. M. Danaher was assigned to the

managenent service within the State Personnel Managenent

System pursuant to personnel reform | egislation.

3. | conducted the Departnent’s investigation of the

incidents giving rise to M. Danaher’s term nation. M.

Melissa Ellen reported first to nmy deputy, and then to

me, informed [sic] that she witnessed M. Danaher pl aci ng

hi s hands under the shirt of M. Danaher’s assistant, Ms.

Meads, to pull the elastic of her pants. M. Ellen was
upset when she reported these events. | asked Ms. Ellen
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to place her statenent in witing. I did not feel it was
necessary to speak with Ms. Meads, the employee who was
involved in the touching incident, because I was aware of
the close working relationship between Ms. Meads and Mr.
Danaher, and was concerned about Ms. Mead’s [sic]
veracity.

4. Only two weeks later, another DLLR enpl oyee, M.
Denise Carroll reported first to ny deputy, and then to
nme, that she had a conversation with M. Danaher in which
M. Danaher commented that he did not recognize M.
Carroll’s face but was “better with butts.” M. Carroll
was upset when she reported these events to ny deputy.
| asked Ms. Carroll to put her statenment in witing.

5. I found both Ms. Carroll’s and Ms. Ellen’s
statements to be credible. I took into consideration the
fact that these employees were willing to put their
statements in writing.

6. After considering the Ellen and Carroll incidents,
| wote to M. Danaher’s supervisor Thomas Crow ey,
Director of Budget and Fiscal, suggesting that
di sciplinary action be taken against M. Danaher based
upon his workplace conduct. Wil e the Departnent was
evaluating the situation, the third statenent by M.
Meri el Newsonme was brought to the Departnent’s attention.
On the very sanme day that M. Danaher made i nappropriate

corments to Ms. Carroll, he al so made both sexually and
racially inappropriate comments to Ms. Newsone, a DLLR
intern, concerning her race and naked pictures. | felt

that there was a pattern of conduct which made the
statenents even nore credible.

7. Pursuant to a delegation fromthe Secretary of the
Departnment, M. Thonas Crowl ey, M. Danaher’s supervi sor,
and | met with M. Danaher. W informed him of the
al l egations, and provided him with the opportunity to
r espond.

8. After neeting with M. Danaher, we reported to the
Secretary the events from the neeting. Taking into
consideration the credibility of the enpl oyees naking t he
al | egations agai nst M. Danaher, the pattern of conduct
reflected in the three statenents, M. Danaher’s
response, the existence of any mitigating circumstances,
and the law on discrimnation and harassnent, the
Secretary made the final decision to termnate M.
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Danaher .
(Enphasi s added).

On Cct ober 19, 2000, the circuit court held a hearing on the
matter. In her oral ruling, the judge said:

Thi s case cones before the Court today as an appeal from
a decision of the Secretary of the Departnment of Labor,
Li censing and Regulation to term nate the State service
of the petitioner, John R Danaher. There are a nunber
of issues which M. Danaher raises in the appeal. [He]
has the burden of proof here, and he nmust prove that the
Secretary’s determ nati on and deci si on was either illegal
or based on an, an [sic] unconstitutional ground.

It is apparent to ne that when M. Danaher had his
job duties noved from one place to another that he
continued to be an at-will enployee of the State of
Maryl and. He did not seek reclassification during the
time he was enployed with the State and it’s too late to
conpl ain about it now.

...Section 11-106 of the State Personnel and
Pensions Article provides that prior to taking

di sciplinary action for enpl oyee m sconduct — the Agency
will investigate the alleged m sconduct, which it did,
neet with the enployee, which is, it apparently did,
based upon an affidavit, | think it’s from Sharon Ball,
consi der mtigating circunstances, deternmne the
appropriate disciplinary action and give witten notice
of the action bel owof Frederick A Blow. | ampersuaded
that the Agency did all that it had to do under 11-106.
This was not an automatic term nation. |It, the conduct

that was set out against Mr. Danaher did not fall
specifically within one of the automatic termination
criteria; it was done in conformty with the | aw

The other matter is the term nation with prejudice.
And | can certainly understand why M. Danaher 1is
extrenely upset and angry that he woul d be determ ned, to
be let go with prejudice after 25 years of credible
service to the State of Maryland, but the Secretary has
di scretion to term nate an enpl oyee with prejudice and it
is not up tothe Court to, to substitute its judgnent for
that, the Secretary in nmeking that determ nation. The
appeal petition is denied and | will sign an order.
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By Order dated Novenmber 13, 2000, the circuit court dism ssed
appellant’s petition for judicial review, finding that the
“Department’s decision to deny J[appellant’s] appeal of his
termnation for lack of illegal or wunconstitutional grounds is
supported by the record.”

We shal |l include additional facts in our discussion.

DISCUSSION
I.

Qur analysis begins with a review of the statutory schene
involved in this case. Fol l owi ng a study undertaken by a Task
Force appointed by the Governor, the so called State Merit System
was revi sed by the State Personnel Managenent System Reform Act of
1996 (the “Act”). See Dep’t. of Pub. Safety and Corr. Servs. V.
Beard, 142 M. App. 283, 298, cert. denied, 369 M. 180 (2002);
Western Corr. Inst. v. Geiger, 130 Ml. App. 562, 567-8 (2000),
aff’d in part, rev’d in part on other grounds, 371 Ml. 125 (2002);
see also State Election Bd. v. Billhimer, 314 Md. 46 (1988), cert.
denied, 490 U.S. 1007 (1989). The Ceneral Assenbly created the
St at e Personnel Managenent System (“SPMS”) to govern the enpl oynent
of persons in the Executive branch of State government. See S.P.P.
8§ 6-202 et seqg. SPMS falls “under the authority of the Secretary
of Budget and Managenent.” S.P.P. § 6-101.

Pursuant to S.P.P. 8 6-102, the “basic purpose” of the SPMS

“is to provide a system of enploynent for enployees under the
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authority of the Secretary.” To that end, the SPMS “establishes

categories of service for enpl oyees based on the general nature of

the enployee’s duties or nethod of appointnent.” S.P.P. 8 6-
102(1)(i). In particular, it “groups enployees into classes based
on specific duties...,” S P.P. 8 6-102(2)(i), and “provides for a

systemof nerit enploynent in the skilled service and prof essi onal

service,” based on a “standard” of “business efficiency.” S. P.P
8§ 6-102(3). Further, SPM5 “provides procedures for the
appointnment, discipline, and term nation of enployees in each
service.” S.P.P. 8 6-102(1)(ii). Additionally, it provides “a
process for the...pronpt renoval of enployees.” S.P.P. §8 6-
102(4) (ii).

Speci fically, within SPM5, there are six enploynent
categories: skilled service; professional service; managenent
service; executive service; special appointees; and tenporary
enpl oyees. See S.P.P. 88 6-401 to 6-406. Under S.P.P. § 6-401(a),
“all positions in the Executive Branch of State governnent that are
included in the State Personnel Managenent System are in the

skilled service,” unless otherw se provided.”’

Col l ectively, the various provisions of the Act conbine to

" Under the earlier State Merit System enployees in the
skilled and professional services were known as “classified”
enpl oyees, while those with expert training and qualifications were
usual Iy considered “uncl assified” enployees. See Billhimer, 314
MI. at 49; see also the predecessor statute, found at Maryl and Code
(1995 Repl. Vol.), Article 64A, 88 1, 3.
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refute the perception that a person enployed by the State is
virtual ly guaranteed conti nued enpl oynent, wthout regard to the
quality of performance. |Instead, the |l egislative schene provides
for a systemin which a skilled enployee s continued enpl oynent
depends upon satisfactory job performance. That viewis reflected
in S.P.P. 8§ 2-301(a), which states: “In keeping with State efforts
to reinvent governnent, restructuring of the State’'s personnel
system shoul d enhance the delivery of services to citizens in an
effective and tinely manner.”

As we noted, appellant was in the managenent service, not the
skilled service. S.P.P. 8 6-403(a) states:

Except as otherw se provided by law, a position..
is in the managenent service if the position:

(1) primarily involves direct responsibility for the
oversi ght and managenent of personnel and financial
resour ces;

(2) requires the exercise of discretion and i ndependent
j udgnent ; and

(3) is not in the executive service.

S.P.P. 8 6-402(a) provides:

Except as otherw se provided by law, a position in the
Executive Branch of State governnent is in the
prof essional service if the position:

(1) requires know edge of an advanced type in a field of
science or learning customarily acquired by a course of
specialized intellectual instruction and study; and

(2) normally requires a professional |icense, advanced
degree, or both.

Subtitle 5 of Title 7 of S.P.P. concerns enpl oyee perfornmance
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appraisals. Pursuant to S.P.P. 88 7-501 to 7-504, the Act provides
that skilled, professional, and nanagenent service enployees are
eval uated in accordance with the subtitle. See S.P.P. § 7-502(a).
These enpl oyees are assessed, in witing, in six nonth intervals,

based on the enpl oyee’s entry-on-duty date. The enpl oyee receives

both a md-year and end-of-year appraisal, wth an overal
performance rating of either “outstanding,” “exceeds standards,”
“meets standards,” “needs inprovenent,” or “unsatisfactory.”

S.P.P. 8§ 7-502(a)(b). Although S.P.P. §8 7-503 sets forth a careful
process of appraisal, it does not outline the consequences, if any,
of a poor eval uation.

Title 11 is called “Disciplinary Actions, Layoffs, and
Enpl oynment Term nations in State Personnel Mnagenent System”
Subtitle 1 concerns “Disciplinary Actions,” and is expressly
applicable to all enployees in the State Personnel Mnagenent
System of the Executive Branch, with the exception of tenporary
wor ker s. S.P.P. §8 11-102. Under S.P.P. 8§ 11-103(a), the
appoi nting authority “has the burden of proof by a preponderance of
the evidence in any proceeding under this subtitle,” including
appeal s. As we noted, S.P.P. 8 11-104(7)(ii) allows for the
term nation of an enployee, “with prejudice,” if the enployee’s
actions are found “egregious.”

Pursuant to S.P.P. 811-111, the Secretary, “by regulation,”

nmust establish policies and procedures with regard to “disciplinary
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actions rel ated to enpl oyee performance,” including: (1) counseling
of an enployee with perfornmance deficiencies; (2) an opportunity
for the enployee to inprove the deficiencies; (3) inposition of
disciplinary actions, if warranted; and (4) notice to the enpl oyee
of disciplinary action and appeal rights. Apart from | ayoffs,
enpl oyees in the skilled and professional services, previously
known as classified enpl oyees, nmay be renoved from State service
only for “cause.” See S.P.P. 8§ 11-109; COVAR 17.04. 05. 04.

Under S.P.P. 88 11-109 and 11-110, skilled and professional
service enployees are entitled to an adm nistrative hearing with
respect to disciplinary actions. In contrast, enployees in the
managenent service, who are sonetinmes referred to as “at wll”
enpl oyees, see S.P.P. § 11-305, do not have a statutory right to a
full admnistrative hearing regarding disciplinary action. See
S.P.P. 8 11-113; COVAR 17.04.05.05C. Rather, an appeal of an at-
will enployee’s term nation “may only be based on the grounds that
the disciplinary actionis illegal or unconstitutional.” S.P.P. 8
11-113(b)(2)(ii) (1997); COVAR 17.04.05.05C. A managenent service
enpl oyee’ s appeal is heard by the head of the principal unit.

S.P.P. 8 11-105 specifies the conduct that constitutes cause
for “automatic term nation of enploynent.” Section § 11-106, which
we discuss, infra, concerns the procedure that nust be foll owed
before any disciplinary action is taken.

Because appel | ant was i n t he nmanagenent service, he was an at -
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w Il enployee. Therefore, subject to certain statutory protections
regardi ng disciplinary actions, applicable to al nost all enpl oyees
in the SPMS, appellant could be term nated, w thout cause, so | ong
as the action was not illegal or unconstitutional.

Subtitle 3 of Title 11 is called “Enpl oynent Separations and
Term nations.” None of the six sections in Subtitle 3 provides
that Subtitle 1 is inapplicable to an enployee in the managenent
service. Moreover, S.P.P. 8 11-301 states that Substitle 3 applies
to all nontenporary enployees in SPM. S P.P. 8 11-305 is
relevant. It provides:

11-305. Termination of other employees.

(a) Applicability of section. - This section only applies
to an enployee who is in a position:

(1) under a special appointnent; or

(2) in the nmanagenent service; or

(3) in the executive service.
(b) Employee at will. - Each enployee subject to this
section:

(1) serves at the pleasure of the enployee's
appoi nting authority; and

(2) may be termnated from enploynent for any
reason, solely in the discretion of the appointing
authority.

As appellant was in the nmanagenent service, his appeal was
governed by S.P.P. 8 11-113. It provides, in pertinent part:

11-113. Appeal to head of principal unit.

(a) Applicability of section. - This section only applies

to an enpl oyee:

(1) in the managenent service;
(2) in the executive service;

* * *
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(b) Procedure. - (1) An enployee or an enployee' s
representative my file a witten appeal of a
disciplinary action with the head of the principal unit.
(2) An appeal:
(i) nmust be filed within 15 days after the enpl oyee
receives notice of the disciplinary action; and
(ii) my only be based on the grounds that the
disciplinary action is illegal or unconstitutional.
(3) The enpl oyee has the burden of proof in an appeal
under this section.

(c) conference. - The head of the principal unit may
confer with the enpl oyee before maki ng a deci sion.

(d) Disposition. - (1) The head of the principal unit
may:

(1) uphold the disciplinary action; or
(ii) rescind or nodify the disciplinary action and
restore to the enployee any lost tine, conpensation
status, benefits.
(2) Wthin 15 days after receiving an appeal, the head

of the principal unit shall issue the enployee a witten

deci si on.

(3) The decision of the head of the principal unit is
the final adm nistrative decision
II.

As a threshold nmatter, we shall address the Enployer’s claim
that this “appeal nust be dismssed for failure to exhaust
adm nistrative renedies.” Specifically, the Departnent asserts
that appellant did not present at the adm nistrative |evel any of
the argunments he advanced to the circuit court or to this Court.
DLLR cites Maryland State Retirement & Pension Sys. v. Martin, 75
Md. App. 240, 248 (1988), and Chertkof v. Dep’t of Natural
Resources, 43 Md. App. 10, 16 (1979), to support its position that
Danaher cannot present an “entirely new theory” that “was not
exposed” at the agency level. DLLR s reliance on these cases is

m spl aced.
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First, both cases involved adm nistrative hearings, in which
the parties would have had an opportunity to present or chall enge
the evidence and articulate |egal theories. No hearing ever
occurred here. Second, in both cases the appellants raised new
theories before this Court. |In contrast, appellant’s contentions
were fully raised with the circuit court.

Moreover, it appears to us that the Departnment has confused
principles of waiver with those of exhaustion of admnistrative
remedi es. It is a longstanding principle of admnistrative |aw
t hat one  nust ordinarily exhaust statutorily prescribed
adm ni strative renedi es before resorting to the courts. See Moose
v. Fraternal Order of Police, 369 Mi. 476, 486 (2002); Montgomery
County v. Broadcast Equities, Inc., 360 Ml. 438, 452 (2000); Young
v. Anne Arundel County, ____ M. App. ___ , No. 2128, Septenber
Term 2000, slip op. at 36 (filed Septenber 11, 2002); Maryland
Comm’n on Human Relations v. Downey, 110 Ml. App. 493, 526 (1996).
Ther ef or e, a litigant must  first pursue the applicable
adm nistrative process; other renedies cannot be pursued
prematurely. Schneider v. Pullen, 198 MI. 64, 68 (1951); Landover
Books, Inc. v. Prince George's County, 81 M. App. 54, 62 (1989).

In this case, appellant clearly pursued his admnistrative
remedies, limted though they were. He al so exercised hisright to
seek judicial review of the Secretary’'s adverse decision. See

Maryl and Code (1984, 1999 Repl. Vol.), § 10-222(a)(1l) of the State
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Governnment Article (“S. G 7).

INn McKart v. United States, 395 U.S. 185, 195 (1969), the
Suprene Court noted that one purpose of the exhaustion doctrine is
to prevent the possibility "that frequent and deli berate flouting
of adm nistrative processes could weaken the effectiveness of an
agency by encouraging people to ignore its procedures.” W
expl ained in Boyd v. Supervisor of Assessments of Baltimore City,
57 Md. App. 603 (1984):

The purposes of the doctrine of exhaustion of

adm nistrative renedies are threefold. It is designedto

encourage the determnation of particular issues by

agencies with special expertise as to those issues; to
avoid the judicial resolution of matters the | egislature

t hought coul d be best perforned by an agency; and to keep

fromthe courts matters they m ght never be called upon

to decide if the prescribed adm nistrative renmedy was

fol | owed.

Id. at 606 (quotations omtted). See also McGee v. United States,
402 U.S. 479, 489-91 (1971) (in crimnal prosecution for draft
evasi on, exhaustion doctrine applied to prevent defendant from
rai sing the defense that he was a conscientious objector, because
he had not pursued that contention before the Sel ective Service
Board) ; Gingell v. Bd. of County Comm’rs for Prince George's
County, 249 Md. 374, 376-77 (1968) (specifying the reasons for the
exhausti on doctrine).

Judicial review of an admnistrative order is generally

avai l abl e only when that order is "final," meaning that there nust

be nothing further for the agency to do. See Holiday Spas V.
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Montgomery County Human Relations Comm’n, 315 Md. 390, 395 (1989);
Celanese Corp. of America v. Bartlett, 200 M. 397, 409 (1952);
Crofton Partners v. Anne Arundel County, 99 M. App. 233, 243,
cert. denied, 335 Md. 81 (1994). The "exhaustion"” and "finality"
requi renents both share the common goal of preventing potentially
unnecessary and premature di sruption of the courts.

Appel l ant was an enployee in the nmanagenent service. He
pursued all adm nistrative avenues before turning to the courts for
relief. First, through the Maryland Cassified Enployees
Associ ation, appellant sent a letter to the Secretary. The letter
stated, in pertinent part:

The Maryland Cassified Enployees Association is

requesting a Second Step Hearing on behalf of John R

Danaher, ... enpl oyed by DLLR

W would appreciate your cooperation in scheduling a

time, date and place for this hearing and notifying ny

of fice of sane.

Then, as we noted earlier, appellant submtted the State Personnel
Managenent System Appeal and Gievance Form seeking a hearing on
appeal. Thus, thereis no nerit to appellee’ s claimthat appel |l ant
failed to exhaust administrative renedies.

To the extent that appellee contends that appellant’s
conplaints are not preserved because they were waived, due to the
i nadequacy of his assertions below, we reject that position as

wel |l . Appellant’s chall enge was, of necessity, very general. DLLR

did not reveal what infornati on had been furni shed so as to enabl e
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appellant to particularize his allegations. Indeed, there is no
i ndi cation that appell ant knew who had conpl ai ned, when he | ear ned
for the first tinme of such conplaints, or even if he had been told
of the nature of the conplaints. Nor was appellant copied on
Crunble’s nmeno to Crow ey on May 18, 1998, although five other
persons were copied. | ndeed, the only indication of notice to
appellant as to the particular conplaints appears in Crunble’s
affidavit of April 5, 2000, submtted to the circuit court well
after appellant’s term nation.

Further, appellee overlooks that appellant was term nated
about an hour after he was advised of the conplaints, and never had
an adm nistrative hearing at which he could have particularized
with specificity his contentions. Indeed, DLLR did not conplain
about appellant’s failure to particularize his allegations until
the circuit court proceedi ng was hel d.

As appellant clearly followed every procedural step required
in the admnistrative review process, he exhausted his
adm ni strative renedies. Therefore, appellee’'s contention is
wi t hout nerit.

III.

As a result of a reorganization in late 1997 or early 1998,
appellant was reassigned to the Accounting Unit, where he
functioned as a Fiscal Adm nistrator V. Appellant’s newduties did

not require him to provide oversight or managenent, nor did he
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exercise discretion or independent judgment in regard to his
responsi bilities. Therefore, although appel | ant acknow edges t hat,
at the tinme of his termnation, he was in the managenent service,
he mai ntains that his change in job duties should have altered his
service category from “managenent” to the “skilled” service or
“prof essional” service, consistent with S.P.P. 88 6-401 and 6-402.
According to appellant, if DLLR had reclassified himas a skilled
service enployee after restructuring his job position, he would
have been entitled to a full admnistrative hearing. As a result
of his erroneous classification, appellant maintains that he was
inproperly deprived of the appropriate admnistrative review in
regard to his term nation.

Danaher’s claimis without nmerit. There is no dispute that,
at the relevant tine, Danaher was in the managenent service.
Therefore, he was an at-wi || enpl oyee. Had appell ant believed t hat
the prior change in his duties and responsibilities warranted a
change in his «classification, his recourse was the State’s
gri evance procedure. Appel l ant cannot shift the blane to the
Departnment because he failed to exercise his rights.

The State Personnel and Pensions Article provides that an
enpl oyee may grieve the assignnent of duties and responsibilities
if the assigned duties and responsibilities are applicable to a
different class. See S.P.P. 88 7-102(e)(2), 12-102; see also COVAR

17.04.06.05 (“If a grievance 1is based on a position’s

23



reclassification . . .”7); COVAR 17.04.02.01B (“A grievance
involving a position reclassification is governed by State
Per sonnel and Pensions Article, 88 7-102(e), 12-101(b)(2), and 12-
205....7). Under the State’ s grievance procedure, however, Danaher
was required to file a grievance challenging his inproper
classification within twenty days of gaining know edge of the
events giving rise to the grievance. See S.P.P. § 12-203(b).

Clearly, Danaher failedtotinmely file a grievance relating to
his classification. Mreover, appellant filed his appeal directly
with the Secretary, rather than with OAH, because of his status as
a managenent service enployee. Yet, he never conplained at that
tinme about his alleged inproper category of service. Therefore,
this contention is waived.

IV.

Appel I ant | aunches nunerous procedural challenges to his
termnation from State enpl oynent. Primarily, he contends that
DLLR vi ol ated hi s due process rights and his statutory “fundanent al
enpl oynent rights” by failing, inter alia, to adhere to the

procedural requirenments of S.P.P. § 11-106.% He nmaintains that the

8 W note that appellant has cited only three cases in his
bri ef, none of which concerns substantive or procedural due process
general ly, or due process in the enploynent context, in the public
enpl oynent arena, or in an admnistrative proceeding. See, e.g.,
Board of Regents v. Roth, 408 U.S. 564 (1972); Regan v. State Bd.
of Chiropractic Exam’rs, 355 M. 397, 408 (1999); office of
People’s Counsel v. Maryland Pub. Serv. Comm’n., 355 Md. 1, 25-27
(1999) (discussing substantive due process); Roberts v. Total

(continued...)
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State was obligated to “ensure that the appointing authority has
all relevant information ... prior to nmaking a decision to
term nate or otherwi se discipline an enployee.” In this regard,
Danaher contends that the “thin record” denonstrates that DLLR s
i nvestigati on was woefully deficient. According to appellant, the
appointing authority also failed to satisfy its statutory
obligation to neet wth Danaher and consider mtigating
ci rcunstances. |nstead, Danaher clains that the Enpl oyer relied on
unsubst anti ated, “bal d hearsay statenents” in reachingits decision
to term nate him

Appel | ant al so conpl ai ns that, substantively, the accusations
did not warrant term nation. He asserts that, at nost, his conduct
was in “bad taste.” As to his termnation with prejudice,
appel l ant asserts that the “Record does not reveal that the
appointing authority, Secretary Conti, ever made a determ nation
t hat Danaher’s all eged actions were so egregi ous that he does not
nmerit enploynment in any capacity with the State.” In sum
appel l ant asserts that DLLR nerely “gathered three questionable
menor anda whi ch have no corroboration and nade a knee-j erk deci si on
to [t]ermnate this |ong term and dedi cated enpl oyee.”

Wth respect to appellant’s due process claim it is well

8. ..continued)
Health Care, Inc., 349 M. 499, 508-09 (1998) (discussing
procedural due process); Knapp v. Smethurst, 139 M. App. 676
703-706 (2001); Samuels v. Tschechtelin, 135 Ml. App. 483, 525-538
(2000) .
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settled that a court “*wll not decide a constitutional issue when
a case can properly be disposed of on a non-constitutional
ground.’” McCarter v. State, 363 M. 705, 712 (2001) (quoting
Baltimore Sun v. Mayor and City Council of Baltimore, 359 Ml. 653,
659 (2000) (other citations omtted)); williams v. State, 140 M.
App. 463, 473, cert. denied, 367 M. 90 (2001). Mor eover, this
principle governs “even if the [dispositive] non-constitutional
ground was not raised by any party in the case.” McCarter, 363 M.
at 713; see also Professional Staff Nurses Ass’n. v. Dimensions
Health Corp., 346 Mi. 132, 138-39 (1997). Because we resolve this
case on the basis of the applicable statute, we decline to address
appel l ant’ s constitutional due process claim W explain further.

Appel I ant mai ntains that, even as an at-will enployee in the
managenent service, S.P.P. 8 11-106 applies to him We agree.

As we observed, Subtitle 1 of Title 11 concerns disciplinary
matters. Under S.P.P. 8 11-102, Subtitle 1 expressly applies to
all enployees in the SPMS, except tenporary enpl oyees. Therefore,
al t hough appell ant was an at-wi ||l enpl oyee, he was entitled to the
protections afforded by S P.P. wth regard to term nati on based on
all eged m sconduct. In this regard, S.P.P. 8 11-106 is relevant.
It provides, in part:

§ 11-106. Duty of appointing authority prior to imposing
sanctions.

(a) Procedure. - Before taking any disciplinary action
related to enpl oyee mi sconduct, an appointing authority

26



shall:

(1) investigate the all eged m sconduct;

(2) neet with the enpl oyee;

(3) consider any mitigating circunstances;

(4) determne the appropriate disciplinary action, if

any, to be inposed; and

(5 give the enployee a witten notice of the

di sciplinary action to be taken and t he enpl oyee’ s appeal

rights.
(Enmphasi s added). Under S.P.P. § 1-101(b), the “appointing
authority” refers to “an individual or a unit of governnment that
has the power to make appointnents and term nate enpl oynent.”

Section 11-106(a) “prescribes what nust be done before
i mposing discipline....” Geiger, 371 Ml. at 143. As noted, S. P.P.
§ 11-106(a) provides that, “before” any disciplinary action is
taken, the appointing authority “shall” follow certain procedural
steps. Wen the word “shall” appears in a statute, it generally
has a mandatory neani ng. See In re Abiagail C., 138 Ml. App. 570,
581 (2001). As this Court recently observed, “[t] he purpose of the
requirenent [in S.P.P. 8 11-106] that an enpl oyee’s m sconduct be
i nvestigated by an appointing authority is to avoid the inposition
of discipline based on unsubstantiated accusations.” Maryland
Reception, Diagnostic & Classification Ctr. v. Watson, 144 Ml. App.
684, 693, cert. denied, 371 MI. 71 (2002); see Geiger, 371 Ml. at
144 (“It is significant that one of the prerequisites for the
i mposition of discipline is the conduct of an investigation of the

al | eged m sconduct.”).

COVAR 17.04.04.04 is also relevant. It states, in part:
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Separation Reports for Unsatisfactory Performance or
Conduct.

A. Aunit shall report in witing to the Secretary
when an enployee is voluntarily or involuntarily
separated from a position wth an unsatisfactory
enpl oyment record. The unit shall give the enployee a
copy of the report, either in person or by certified mail
sent to the enployee’'s |ast address of record. The
Secretary shall determne the formof the report. The
unit shall forward the report to the Secretary within 30
days of the enpl oyee’ s separation.

B. Separation for wunsatisfactory perfornance or
conduct is grounds for denial of future State enpl oynent

for a period of up to 3 years. Term nation wth

prejudice is a bar to enpl oynent in any capacity with the

State for 3 years.

W turn to consider the scanty record in light of the
applicabl e statutory and regul atory provisions of S.P.P. § 11-106.
Anong ot her things, under S.P.P. 8§ 11-106(a)(1), the appointing
authority was required to nake an investigation of appellant’s
al |l eged m sconduct. The record reveals that Crunble, the Director

of the Ofice of Personnel and Training, wote a nenorandum on My

18, 1998, to the Chief Financial Oficer, recomendi ng Danaher’s

term nati on. But, Crunble’s two paragraph nenorandum does not
detail any investigation of Danaher’s alleged m sconduct. To be
sure, Crunble attached the menorandum of Ms. Carroll, along with

witten “testinony” of Ms. Ellen. There is no indication in the
record, however, of an attenpt by the Enployer to verify or
corroborate the allegations of Ms. Ellen or M. Carroll. For
exanpl e, Crunble did not suggest in his Menorandum that anyone at

DLLR spoke with Ms. Ellen or M. Carroll regarding Danaher’s
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conduct, or with persons nentioned in their nenoranda who were
either present or within earshot of appellant at the relevant
times.

Simlarly, the wundated and unsigned nenorandum from Ms.
Newsonme t o Sharon Ball reveal s that Sheena Thonas, a DLLR enpl oyee,
was present during the conversation that pronpted Ms. Newsone’s
menor andum Al though Ms. Thomas was clearly a wtness to the
exchange, the record does not reflect that anyone at DLLR
interviewed Ms. Thomas about appellant’s remarks, in an effort to
determ ne, anong other things, whether she perceived appellant’s
comments as “racially notivated.” Mreover, although Ms. Yeates
may have been present, she was not questioned about what occurred.

O particular significance, we have found no evidence in the
record that anyone involved in the matter on behal f of the Enpl oyer
ever spoke with Ms. Meads, the only individual who was the subject
of alleged inproper and offensive touching by appellant. For
reasons that are not clear, Crunble did not consider it “necessary”
to speak with Ms. Meads. Moreover, w thout explanation, Crunble
claimed that he was concerned about M. Meads's “veracity.”
Considering that Ms. Meads flatly repudiated the allegation of
Danaher’s m sconduct in a recorded statenent that she provided in
June 1998, it is difficult to overlook DLLR s failure to interview
her. Crunble also determned that he did not need to speak with

the three conpl ai nants; he regarded their statenents as “credible,”
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based on their willingness to put their statenents in witing.
Crunbl e never indicated, however, that Ms. Meads refused to submt
a witten statenent. I ndeed, there is no evidence that the
Enpl oyer ever asked her to do so. Gven Ms. Meads’s willingness to
file a grievance to dispute the accusations, it seens quite |ikely
that she would have provided a witten statenent if one had been
request ed.

We recognize that S.P.P. 8 11-106(a)(1) does not detail how
the Enpl oyer was to conduct the required investigation. Wen we
construe the words of a statute, we may refer to the dictionary.
See Rouse-Fairwood Ltd. P’ship v. Supervisor of Assessments, 120
Ml. App. 667, 689 (1998), cert denied, 365 MI. 475 (2001). The
word “Investigate” is defined as: “To inquire into (a matter)
systematical ly[.]” BLAacks LawDictionary 830 (7" ed. 1999). The word
“investigation,” is defined as a “careful search; systematic
inquiry.” WBSTER' s New WRLD Dictionary 320 (Pocket Ed. 1987).

In our view, the Enployer did not conduct a “careful search”
or a “systematic inquiry.” Instead, the Enployer seens to have
made a slip shod effort to determ ne what occurred on the dates in
guestion, by accepting as true the contents of the witten
menoranda submitted by the three DLLR enpl oyees. At the very
| east, before termnating a twenty-five year veteran of State
service, the Enpl oyer’s investigation should have included efforts

to interview those persons who were wtnesses to appellant’s
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al l egedly offensive behavior. And, DLLR certainly should have
guestioned Ms. Meads, as she was the only person who was al | egedly
t ouched by appel | ant.

In performng an adjudicatory function, an admnistrative
agency nust adhere to basic principles of fairness. See Coleman v.
Anne Arundel Police Dep’t., 369 Md. 108, 142 (2002); Gigeous v. E.
Corr. Inst., 363 M. 481, 509 (2001). In our view, when an
investigation is statutorily mandated prior to the inposition of
sanctions, it is unfair to discipline an enployee wthout an
adequate investigation of the alleged wongdoing. Appellant was
fired based on enployee statenents that the Enployer deened
credi ble, without verification.

In addition, S.P.P. 8 11-106(a)(2) obligates the appointing
authority to “nmeet” with the enployee. There is no evidence
however, that any neeting occurred at whi ch appel |l ant was provi ded
wi th a meani ngful opportunity to respond to the accusations, or to
present DLLR with information that mght help DLLR assess the
veracity of the allegations. In our view, a neeting between
appel I ant and Crunbl e one hour before appell ant was term nat ed does
not satisfy the letter or spirit of S.P.P. 8§ 11-106(a)(2).

Clearly, by the point intinm when Crunble net with appell ant,
the Departnent had already determ ned to discharge appellant; it
was not interested in ascertaining his version of events. |If the

agency had conduct ed a neani ngful nmeeting with appellant, it would
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have done so in time to consider his explanation, if any, and to
explore or verify his coments. As best we can deternine, that
never happened.

Further, under S.P.P. § 11-106(a)(3), DLLR was required to
consider mtigating circunstances “before taking any disciplinary
action related to enployee m sconduct.” Wwatson, 144 M. App. at
694. See also COVAR 17.04.05.04D(4). In watson, the Court
suggested that an enpl oyee’ s “extensive career of nmeritorious State
service” may constitute mtigation. I1d. at 695. Yet, the record
does not reveal what, if any, mtigating circunstances were
considered by the appointing authority. For exanple, there is no
i ndication that the Secretary reviewed or considered Danaher’s
| engthy career with the State, the nunerous awards and citations
supposedly in his personnel file, or even his npbst recent
eval uations. Nor are we aware that Danaher had an opportunity to
bring his record to the Enployer’s attention at a neeting prior to
hi s di schar ge.

Wth respect to mtigating circunstances, Maryland State
Retirement Agency v. Delambo, 109 M. App. 683 (1996), provides
gui dance. Del anbo, a State enpl oyee for over twenty years, used
her conputer to “access” the subdirectory of the agency’s Executive
Director. 1Id. at 686-87. One of the files she accessed contai ned
a copy of the letter of appointnment that had been i ssued to the new

Executive Director, whose identity had not yet been publicly
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rel eased. After appellee revealed the Executive Director’s
identity to two co-workers, the agency sought her renoval from
State service, and she was suspended w thout pay. Followi ng a
hearing before an Adm nistrative Law Judge, the charges were
uphel d; the agency concluded that “‘a reasonable person in
[ appel | ee’ s] position woul d have known t hat her actions constituted
m sconduct, even in the absence of an Agency directive . . . [SO
appel | ee’ s] exceedi ngly poor judgnment, resulting in her m sconduct
reflects that she is unfit to hold a position in this agency.’”
Delambo, 109 M. App. at 687. The Secretary adopted the ALJ s
reconmmendati ons.

The circuit court upheld the Secretary, but nodified the
puni shment by reducing it to a suspension w thout pay. This Court
said, at 109 Md. App. at 688-90:

Appellant is entitled to i npose a nunber of disciplinary

sanctions, including (1) official reprinmand, (2) denotion

pursuant to 8 4-604, (3) suspension w thout pay pursuant

to 8 9-402, and (4) renoval pursuant to 8 9-201 et. seq.

See also COVAR 06.01.01.45. Denotion, suspension, and

renoval of classified enpl oyees nay only occur for cause.

The rational e behind each sanction is quite different.

Denotion nmust be supported by a witten recommendati on

that includes the specific reasons for the denotion.

COVAR 06.01.01. 41. Suspension nmay occur only for

m sconduct, negligence, inefficiency, i nsubordination, or

ot her reason satisfactory to the Secretary of Personnel.

COVAR 06. 01. 01. 46. Cause for renoval, however, requires

at | east one of the follow ng serious el enents:

(1) inconpetence or inefficiency;

(2) wanton carelessness or negligence in performng
duti es;
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* * %

Thus, the conduct constituting cause for renoval is both
specific and extrenme in character. Proceedi ngs for
denoti on or suspension differ from proceedings in which
t he agency seeks term nation. Wen the agency contends
that the charges are serious enough to warrant renoval,
once the factual bases for those charges have been
established, the ALJ nust then recommend that the
Secretary

(a) restore the enpl oyee, or

(b) suspend the enpl oyee wi thout pay, or

(c) denote the enpl oyee, or

(d) renove the enployee fromthe position and fromthe
classified service, or

(e) take other appropriate action

COVAR 06.01.01.61. A witten decision nust be submtted
regardl ess of what sanction is inposed.

(Internal citations omtted).

Al t hough the Court affirnmed the agency’ s classification of
Del anbo’ s actions as “ordinary msconduct,” the Court could not
affirm the sanction, because the agency failed to articulate
adequately why appellee’s renoval from service was appropriate.
Delambo, 109 MJ. App. at 690-691. Witing for the Court, Chief
Judge Murphy reasoned, at 109 Md. App. at 691:

There is no indication that either the ALJ or the

Secretary (1) considered any of the other relevant

factors that nust be considered in determning the

severity of appellee’s punishnent, or (2) considered

i mposi ng any alternative sanctions that m ght have been

appropriate under the circunstances...

For all that appears in the record before us, appellee
was fired because she could be fired. We cannot
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determne what—if any—consideration was given to
appellee’s (1) overall enploynent history in State
service, (2) attendance record during that period of
time, (3) disciplinary record at the present agency and
at other State agencies as well, (4) work habits, and (5)
relations with fellow enpl oyees and supervisors. Al l
t hese factors shoul d have been consi dered by the ALJ and
the Secretary. Appropriate consideration should also
have been given to maki ng “the punishnent fit the crine.”
In this regard, appellant was fired for violating a
subsequently enacted regulation that now expressly
prohibits the conduct at I ssue, and appellee’s
“m sconduct” was nmade possible by the absence of
safeguards that would have easily prevented her from
accessing the “sensitive” information. Neither the ALJ
nor the Secretary has given consideration to either of
these facts in a way that permts judicial review. As
neither this court nor the circuit court can substitute
its judgnent for that of the agency, a remand to the
agency i s necessary.

(Bol df ace in original).

The Delambo Court concluded that “the agency’'s ‘bottomline’
sanction [shoul d] be acconpanied by a statenent that explains (1)
precisely what (witten or unwitten) |aw, procedure, rule or
regul ation has been violated by the enployee; and (2) why the
agency has deci ded agai nst i nmposi ng any of the ot her sanctions that
it has discretionto inpose. . . .” Id at 692. As we seeit, the
same rational e applies here.

Not wi t hst andi ng DLLR s discretion as to punishment, Delambo,
109 Md. App. at 690, there is nothing in the record here to
denonstrate that the Secretary consi dered why Danaher’s renoval was
an appropriate exercise of discretion. Nor is there any indication
that DLLR satisfied the requirenents of S.P.P. 8§ 11-106. As we

mentioned, S.P.P. 8 11-106 applies to all SPM5S enpl oyees, except
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tenporary enpl oyees. Therefore, this Court’s reasoning in Delambo
is applicable; DLLRwas required to satisfy all the requirenents of
S.P.P. 8§ 11-106. Appellant did not have the benefit of the
protections afforded him by |aw, however. In its role as an
enpl oyer, the State has obligations under S.P.P. 8§ 11-106, to
conduct itself in such a way so as to ensure that the appointing
authority has all relevant information before naking a decision to
term nate or otherw se discipline an enpl oyee. Danaher, |ike al
non-tenporary enpl oyees in the State Personnel Mnagenent System
was entitled to these protections.

Appel l ants do not rely on the so called Accardi doctrine to
support their position. Neverthel ess, we believe that doctrine is
rel evant to the disposition of this case.

The Accardi doctrine derives its nane fromthe case of Accardi
v. Shaughnessy, 347 U.S. 260, 267-68 (1954). It is a rule of
federal adm nistrative | aw, which generally provides that a federal
adm ni strative agency nust follow its own rules and regul ations.
Id. at 267-68; see United States v. Caceres, 440 U S. 741, 751,
n.14 (1979); Morton v. Ruiz, 415 U.S. 199, 235 (1974) (“Were the
rights of individuals are affected, it is incunbent upon agencies
to followtheir ow procedures.”) As the Court of Appeals recently
recogni zed in Maryland Transp. Auth. v. King, 369 M. 274, 286
(2002), “asimlar doctrineis reflected in Maryland adm nistrative

I aw. See also Jordan Towing, Inc. v. Hebbville Auto Repair, Inc.,
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369 M. 439, 457 (2002) (“*Moreover, nunerous opinions of this
Court have invol ved the revi ew of agency action to deternmine if the
agency conplied with its regulations and required procedures.’”
(citation omtted)).

This Court has recogni zed or applied the Accardi doctrine in
nuner ous cases i nvol ving Maryl and adm ni strative lawnmatters. See,
e.g., Anastasi v. Montgomery County, 123 M. App. 472, 491 (1998).
In Anastasi, 123 Md. App. at 491, we said:

Thus, to the extent that Adm nistrative Procedures apply

to a particular county agency or departnent, and to the

extent that they have the force and effect of |aw, and

are not sinply interpretive rules, policy statenents, or

ot her, | esser, rul es of agency organi zati on, procedure or

practice, that agency or departnent, under the well-known

Accardi doctrine, nmust followthem and if the agency or

departnent fails to foll owsuch Adm ni strative Procedures

when taking an action, then the agency’'s action is

i nvalid.

Recently, in Smith v. State, 140 M. App. 445 (2001), we
reiterated that “‘[a]n agency of the governnment nust scrupul ously
observe rul es, regul ations or procedures which it has established.
Wien it fails to do so, its action cannot stand and courts wll
strike it down.’” 1d. at 455 (quoting Hopkins v. Maryland Inmate
Grievance Comm’n, 40 Md. App. 329, 335-36 (1978)). Until recently,
however, the Court of Appeal s had not expressly adopted the Accardi
doctrine with respect to matters of Maryland adm nistrative | aw,

even though the Court had reviewed agency conduct to determ ne

conpliance with agency regul ations. See, e.g., Board of Physician
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Quality Assurance v. Levitsky, 353 Md. 188 (1999). The deci sions
i n Jordan Towing, 369 Ml. at 455-57, and King, 369 Md. at 282, 284-
86, reveal that the Court of Appeals now recognizes the Accardi
doctrine in Maryl and.

As a matter of |egal doctrine, regulations pronul gated by an
agency “cannot be wai ved, suspended or disregarded in a particul ar
case as long as such rules and regulations remain in force.”
Smith, 140 MJ. App. at 455; see Jordan Towing, 369 M. at 455;
King, 369 M. at 282. Rat her, “an administrative agency shoul d
follow its own established rules, regulations and procedures.”
Jordan Towing, 369 MI. at 455; see King, 369 M. at 285; see also
Mi. Code (1984, 1999 Repl. Vol.), & 10-222(h)(iii), (iv) of the
State Governnent Article. As the Court said in King, 369 M. at
286:

[ T] he judicial review section of the Maryl and

Adm ni strative Procedure Act provides that a review ng

court may ‘'reverse or nodify the [admnistrative]

decision if any substantial right of the petitioner may

have been prejudi ced because a finding, conclusion, or

decision . . . (iii) results froman unlawful procedure

[or] (iv) is affected by any other error of law. . . .'

Code (1984, 1999 Repl. Vol.), 88 10-222(h)(iii) and (iV)

of the State CGovernnent Article.

Accord Jordan Towing, 369 M. at 457.

“I'n determ ning whether an agency rule has sufficient force

and effect to trigger an application of the Accardi doctrine

Maryl and courts generally look to see whether it ‘affects

individual rights and obligations,” or whether it confers
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“inmportant procedural benefits upon individuals. Anastasi, 123
Mi. App. at 491 (internal citations omtted). W conclude that
S.P.P. 8§ 11-106 confers inportant procedural benefits that were not
satisfied in this case.

As we stated, there is nothing in the record to suggest that
DLLR fully satisfied the requirenments of S.P.P. § 11-106. DLLR had
a duty to conply with the statute by conducting an investigation
and considering mtigating circunmstances. Accordingly, we shal
vacate the judgnent and remand the case so that the Departnent can
conduct a proper i nvestigation and consider mtigating
ci rcunstances, including, but not limted to appellant’s overal
enpl oynent history in State service, attendance, work habits, and
rel ati onships with other enployees and supervisors.

V.

Appel l ant argues that DLLR erred in termnating him “wth
prejudice.” Specifically, he argues that nothing in the record
suggests that his alleged actions were so egregious as to merit
term nation with prejudice, given the length of his State service.
For the gui dance of the parties on remand, we shall briefly address
this issue.

Atermnation with prejudi ce woul d bar Danaher fromenpl oynent

with the State in any capacity for three years. COVAR
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17.04.04.04.° Under S.P.P. 8 11-104, the Secretary has a range of

possi bl e disciplinary actions. The statute provides:

§ 11-104. Disciplinary actions permitted.

An appointing authority may take the follow ng

di sciplinary actions against any enpl oyee:

(7)

* * *

with prior approval of the head of the principal

unit:

(i) termnate the enployee’ s enploynent, wthout

prejudi ce; or

(ii) if the appointing authority finds that the

enpl oyee’ s actions are egregious to the extent that the
enpl oyee does not nerit enploynent in any capacity with

t he

State, termnate the enployee’'s enploynment wth

prej udi ce.

Appel lant argues that his alleged actions were not so

egregious as to nerit termnation with prejudice, because they did

not fall

under those actions listed in S.P.P. 8§ 11-105, nandati ng

automatic termnation. That provision states, in pertinent part:

§ 11-105. Automatic termination of employment.

The

followng actions are causes for automatic

term nati on of enpl oynent:

(1)

i ntentional conduct, wi thout justification, that:

(i) seriously injures another person;

COMAR 17.04.04.04 governs separations, reenploynent, and
reinstatenent of State Personnel. It states, in pertinent part:

.04 Separation Reports for Unsatisfactory Performance or
Conduct.

B.

Separation for unsatisfactory performnce or conduct

is grounds for denial of future State enploynent for a
period of up to 3 years. Termination with prejudice is
a bar to enploynent in any capacity with the State for 3
years.
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(i1) causes substantial damage to property; or
(iii) seriously threatens the safety of the workpl ace;

(2) theft of State Property of a val ue greater than $300;

(3) illegal sale, use, or possession of drugs on the job;

(4) conviction of a controlled dangerous substance

offense by an enployee in a designated sensitive

classification;

(5) conviction of a felony;

(6) accepting for personal use any fee, gift,...in

connection wth...State enploynent if given to the

enpl oyee by any person with the hope...of receiving a

favor....;

Appel | ee counters that “[t]he fact that the basis for Mr].
Danaher’s termnation - ‘unjustifiably offensive conduct in the
workplace’ - is not listed as one of the eight grounds for
termnation set forth in [S.P.P.] has no rel evance.”

Under the statute, even if an enployee commits an act that
warrants automatic termnation, the term nation need not be wth
prej udi ce. Assuming that appellant was otherwise lawfully
termnated, DLLR had the discretion to termnate him wth
prejudice, so long as the Secretary was satisfied that the
m sconduct was SO egregious as to warrant a termnation wth
prejudice. On the record before us, however, it is not clear that
the Secretary ever nmade such a determ nation. Because such a
termnation is an extrene disciplinary neasure, and is not
mandat ory even when there is cause for automatic term nation under
S.P.P. 8 11-105, the record should reflect that the Secretary fully
considered the propriety of that sanction before term nating an

enpl oyee with prejudice. The record here does not denonstrate that

t he extrene sanction was i nposed after careful consideration of the
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rel evant circunstances and factors.

JUDGMENT VACATED; CASE REMANDED TO THE
CIRCUIT COURT FOR BALTIMORE COUNTY WITH
INSTRUCTIONS TO REMAND TO DLLR FOR
FURTHER PROCEEDINGS CONSISTENT WITH THIS
OPINION. COSTS TO BE PAID BY DLLR.
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