REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1198

Sept enber Term 2000

PATRI CI A DANI ELEW CZ,
| NDI VI DUALLY, ETC.
V.

DI ANA ARNOLD,
| NDI VI DUALLY, ETC., ET AL.

Sal mon,

Eyl er, Deborah S.,

Thi enme, Raynmond G, Jr.
(Ret'd, Specially
Assi gned) ,

JJ.

Opi nion by Thienme, J.

Filed: April 2, 2001



Patricia Dani el ewi cz appeals fromthe Circuit Court for Anne
Arundel County’s decision granting appellee’ s Motion for Sunmary
Judgnent. Appell ant presents the foll owi ng questi ons for our review,
whi ch we have rephrased for clarity:

1. VWhet her the trial court erred by determ ning that

appel l ant | acked standing to sue both in her own
capacity and derivatively for the corporation for
cl ai ms agai nst an of fi cer and director of a corporation
for breach of fiduciary duty, negligence, civil
conspiracy, and aiding and abetting.

2. Whet her the trial court erred by determ ning that

corporate officers owe no fiduciary duties to an
i ndi vi dual st ockhol der i nthe absence of actual fraud.

3. Whet her the trial court erred by its interpretation of

the rights and powers of a trustee under both the
underlying trusts and Maryl and | aw.

4. Whet her the conpl aint had all eged specific facts

sufficient to establish a dilution of the val ue of
appel lant’s stock interest in AFS.
l.

Arnol d Fact ory Supply (AFS) was organi zed i n 1965 by Morti nmer and
Hel en Arnold. At that tine, 7,000 shares of conmon st ock were i ssued,
with 3,500 shares i ssued to Mortimer Arnol d and 3, 500 shares i ssued to
Hel en Arnold. Mortiner Arnoldtransferred 1, 155 of his sharestotheir
son, CGeorge Arnol d, and Hel en Arnol d transferred 1, 155 of her shares to
t heir other son, Anthony Arnold. 1n 1969, Murtinmer and Hel en Arnol d
transferred 525 shares of AFS stock to Anthony. They al so transferred

525 shares to Ceorge, as alifetenant, with aremnai nder, upon George’s

death, to his daughter, appellant.



| n accordance with Mortimer Arnold s will, upon his death, his
remai ni ng 1, 820 shares were transferredto atrust for the benefit of
Hel en Arnol d during her lifetime. Thew Il further providedthat upon
Hel en Arnol d’ s death, 910 shares were to be transferred to Ant hony
outright and free of trust, and 910 shares were to be transferredto
George to be held by himin trust for life, with the remainder to
appellant. Helen Arnold s wi Il providedfor 910 of her shares to be
transferredto Ant hony outright and free of trust, and 910 shares to
George to be held by himin trust for life, with the remainder to
appel ant. Thus, in July of 1983, after both Mortinmer and Hel en Arnol d
had di ed, appel l ant held aninterest in 2,345 of t he out standi ng shares
of AFS (1,820 as arenmminder inthe trust for |ife held by George,
pursuant tothewlls of Mortinmer and Hel en Arnol d, and a remrai nder in
anot her 525 shares that were held by George as a life tenant).!?

I n May of 1986, Geor ge and Ant hony negot i at ed an agr eenent wher eby
AFS woul d redeem from Ant hony his 3,500 shares of AFS stock for
$200, 000. At the sane tine, they al so negoti ated for Ant hony to sel
t o George 200 shares in another entity, Arnold Sal es & Service, Inc.
(AS&S) in exchange for $100,000. |In August of 1987, the Board of

Di rect ors of AFS, whi ch consi sted of Andrew Dani el ewi cz (appell ant’s

1George was given conpl ete manageri al powers over the 1,820
shares that he held in trust for life. |In order to protect
appellant’s remai nder interest in the shares, George’'s ability to
transfer the stock was limted.



husband), George Arnol d, and Di ana Arnol d, authori zed the i ssuance of
1, 750 shares to George i n exchange for his 200 shares i n AS&S, whi ch he
had bought from Ant hony.

CGeorge Arnol d died in 1995, | eaving 2,905 shares of AFS stock in
a new trust of which appellee was the beneficiary. These shares
represented anmajority interest in AFSissued and out st andi ng st ock at
that tine, as the corporation nowowned 1, 750 shares of the originally
i ssued stock. D ana Arnold and Terry Hol i nsky, as trustees, becane t he
| egal hol ders of the stock under the newtrust created by George.
Appel lant’ s interest inthe shares t hat she owned becane possessory at
the time of George’ s death. In 1996, appellee, as personal
representati ve of George’ s estate, filed a suppl enental inventory,
whi ch di scl osed George’ s ownershipinAFS. At this tine, appel |l ant
becanme awar e of the 1986 and 1987 transacti ons that had t aken pl ace
regardi ng AFS st ock.

Appellant filed a conplaint in her individual capacity and
derivatively on behal f of AFS agai nst appel | ee, as an i ndi vi dual and as
co-trustee of the Residuary Trust u/w o George M Arnol d. Appell ant
cl ai med t hat appel | ee breached her fiduciary duty to appellant andto
the corporation in participating in and consenting to the 1987
transaction. Appellant’s conplaint further all eged negligence, civil

conspi racy, and aiding and abetting.



Appel | ant’ s Conpl aint cited the | ack of any apprai sal or val uati on
by the corporationto ascertain both the fair market val ue of Anthony’s
3,500 shares and his shares i n AS&S. Appellant conplained that,
despite her interest in AFS, she was not provided with any notice or
i nformati on concerning either of these transacti ons, nor was she
provi ded with notice or information pertainingtothetransactionin
whi ch Geor ge was gi ven 1, 750 shares of AFS stock i n exchange for his
200 shares of AS&S stock. Appellant claimedthat “Di ana and Geor ge
Arnol d ei t her knewor had reason to knowof [a] ppellant’s interest in
a mpjority of the shares of AFS at that tinme as the stock | edger

reflected her interest.” Appellant asserted that Di ana and Geor ge
Arnol d owed her and the corporationitself afiduciary duty to disclose
to her the 1987 transacti on and to act honestly and i n good faith. She
al so averred that the 1987 transacti on was unfair to AFS because it
overval ued t he AS&S st ock, resultingin overpaynent for George’ s shares
of AS&S, and that this transaction divested her of majority ownership
of AFS stock, al beit that interest was held by her as a beneficial and
remai nder interest.

Appel lee fileda MtiontoD smssor, inthe Alternative, Mtion
for Summary Judgnent. Appellee contended in her Mtionthat appel | ant
| acked st andi ng to sue either individually or derivatively because she

was not a stockhol der at the tinme of the alleged wong, she had

acqui red her stock fromone of the al |l eged w ongdoers, and because any



action belonged only to AFS. Appellee further contended that
appel l ant’ s Conpl ai nt had failed to state a cl ai mupon whichrelief
coul d be grant ed because no duty of care was owed t o appel | ant at t he
time of the alleged wong.

A hearing on appel | ee’ s Moti on was conduct ed on June 12, 2000, by
the Circuit Court for Anne Arundel County. The court granted
appel | ee’ s Motion for Sunmary Judgnent, hol di ng t hat appel | ant | acked
standing to bring her | awsuit both individually and derivatively, and
t hat appellant had failed to state a cause of acti on because she was
owed no duty by appellee at the time of the alleged wong.
Subsequently, appellant filed this appeal.

1.

Appel | ant contends that the court erredin granting appellee’s
notion for summary judgnment when material facts were in dispute.
Pursuant to Md. Rul e 2-501(e), “[t]he court shall enter judgment in
favor of or against the noving party if the noti on and response show
that there is no genui ne dispute astoany material fact and t hat t he
party i n whose favor judgnment is enteredisentitledtojudgnent as a
matter of law.” M. Rule 2-501(e). See, e.g., Murphy v. Merzbacher,
346 Md. 525, 531, 697 A 2d 861(1996); Bowen v. Smith, 342 Ml. 449, 454,
677 A.2d 81 (1996); Rosenbl att v. Exxon Conpany, U S A, 335 Md. 58,
68, 642 A 2d 180 (1993); MGrawv. Loyal a Ford, Inc., 124 M. App. 560,

572, 723 A. 2d 502, cert. denied, 353 Md. 473, 727 A. 2d 382 (1999). A



material fact isonethat will alter the outcone of the case, dependi ng
upon the factfinder’ s resolution of the dispute. Kingv. Bankerd, 303
Md. 98, 111, 492 A 2d 608 (1985).

The Court of Appeals has stated that “the proper standard f or
review ng the granting of a summary j udgnent noti on shoul d be whet her
the trial court was legally correct.” Goodw ch v. Sinai Hosp. of
Bal tinmore, Inc., 343 Ml. 185, 208, 680 A. 2d 1067 (1996); Heat & Power
Corp. v. Air Prods. & Chens., Inc., 320 Md. 584, 592, 578 A. 2d 1202
(1990). The purpose of the summary judgnent procedureis not totry
t he case or to decide the factual di sputes, but to deci de whet her there
is an issue of fact that is sufficiently material to be tried. See
Coffey v. Derby Steel Co., 291 M. 241, 247, 434 A. 2d 564 (1981);
Berkey v. Delia, 287 wmd. 302, 304, 413 A . 2d 170 (1980).

When a court det erm nes whet her any factual issues exist, it nmust
resol ve al |l inferences agai nst the noving party. Tennant v. Shoppers
Food War ehouse Mi. Corp., 115 Md. App. 381, 386, 693 A. 2d 370 (1997).
The plaintiff, however, nust submt sone evidenceinwhichthejury
coul d reasonably find for the plaintiff in order to defeat the notion.
Beatty v. Trail master Prod. Inc., 330 Md. 726, 625 A. 2d 1005 (1993).
I n order for thereto be disputed facts sufficient torender sunmary
j udgrent i nappropriate “there nust be evi dence on which the jury coul d

reasonably find for the plaintiff.” Seaboard Sur. Co. v. Richard F.



Kline, Inc., 91 Md. App. 236, 244, 603 A. 2d 1357 (1992). This Court
has hel d that “[c]oncl usory deni al s or bald al |l egations wi |l not def eat
anotionfor sunmary judgnment.” Barber v. Eastern Karting Co., 108 M.
App. 659, 672, 673 A. 2d 744 (1996) (citing Seaboard, 91 Md. App. at
243). Mbreover, “amere scintilla of evidencein support of the non-
nmoving party’s claimisinsufficient toavoidthe grant of summary
judgment.” Barber, 108 Md. at 672 (citing Beatty, 330 Md. at 738).
Havi ng set forth the appropriate standard of review, we nowturntothe
| egal issues raised in this appeal.
M.

Appellant’s first contention concerns the trial judge's
determ nation that she | acked standing to bring forth her claim both
as an i ndi vi dual and t hrough a derivative action.? The trial court
found t hat appel | ant | acked standi ng i n an i ndi vi dual capacity because
her vest ed remni nder di d not provide her with a present possessory
interest inthe shares until George’s life estate expired upon his
death. The trial court noted that appellant had “no standing
i ndi vidual |y as a stockhol der to bring an acti on agai nst Def endant for
Def endant’ s acts prior to Plaintiff’s possession.” This principle,

referred to as t he cont enporaneous ownership rul e, provides that “a

We will first discuss whether appellant had standing to bring
forth a claimin an individual capacity; thereafter, her standing to
sue in a derivative capacity will be discussed.
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shar ehol der does not have standi ng to recover agai nst directors for
acts which took place prior tothe sharehol der becom ng a sharehol der.”
Hecht v. Resol ution Trust Corp., 333 Mil. 324, 350, 635 A 2d 394 (1994);
Ei sl er v. Eastern States Corp., 182 Md. 329, 335, 35 A 2d 118 (1943);
Mat t hews v. Headl ey Chocol ate Co., 130 Md. 523, 534, 100 A. 645 (1917).
“*Stockhol der’ neans a person who holds shares of stock in a
corporation and i ncl udes a nenber of a corporation organi zed wi t hout
capital stock.” M. Code (1975, 1999 Repl. Vol.), 8§ 1-101 of the
Cor porations and Associ ations Article.

Appel | ant argues that her vested remai nder i nterest inthe shares
conveyed to George through the life estate, as well as a vested
beneficial interest inthe shares conveyed to George as trustee under
the wills of her grandparents, sufficiently rendered her a “hol der,”
and provi ded her wi th standi ng. She asserts that “[a] vested renmai nder
is apresent interest in property which may be sol d or conveyed” and
adds that “a vested remainder isaninterest infeesinple.” Al though
t hese assertions regarding the type of i nterests she possessed are
correct, it does not necessarily followthat her vested renmai nder
i nterests provided her with standing to sue the directors of AFSeither
i ndividually or derivatively.

Appel  ant cites W I | oughby v. Trevi sonno, 202 Ml. 442, 449-50, 97
A 2d 307 (1953); andDean v. Director of Finance of Montgonery County,

96 Md. App. 80, 89, 623 A.2d 707 (1993) in support of her position



regar di ng her standi ng t o sue based on her vested remai nder i nterests
in AFS stock. We findthat neither case stands for the proposition
t hat one derives standingto sue, inacorporate setting such as the
one presented here, based on a vested renmai nder interest.

I n WI I oughby, the Court of Appeal s found t hat where fraud or
undue influenceis alleged, it is anexceptiontothe rule that those
only who have a clear, legal, and equitabletitletoland, connected
wi t h possessi on, have any right to clai mtheinterference of acourt of
equity to give thempeace or dissipateacloudontitle. Inthe case
at bar, however, noinstance of fraud or undue i nfluence is all eged.
Further, WI | oughby is inapposite tothe case at hand, as t hat case
i nvol ved a decl aratory action pertainingtoafutureinterest inland,
pursuant to a deed, whil e the present case deal s specifically with
cor por at e shares and a vest ed remai nderman’ s st andi ng t o sue cor porate
di rectors.

Appel l ant cites Dean i n support of her assertionthat her vested
remai nder interests represented fee sinpleinterestsinthe AFS shares.
That type of analysisisirrelevant for our purposes here. Wethinkit
matters not whet her her interest isinfee sinple; the only issue
rel evant to our di scussi on on her standi ng i s whet her she had a present
possessory i nterest so that she coul d be consi dered a “st ockhol der,”

see supra. |In fact, we stated in Dean that “a remainder is a fee

sinpleinterest | acki ng only present possession.” Dean, 96 Mi. App at



88. (Enphasis added.) None of the cases appel | ant cites supports her
assertion that she was a “stockhol der” at the rel evant tine, and
wi t hout present possessi on of the stock i n AFS, we cannot find t hat
appel | ant was a “hol der” of stock. Al though the corporation’s officers
and di rect ors may have known of appell ant’ s remai nder i nterestsin
shares of AFS, this cannot be saidto have conferred upon her stock
“hol der” status. Asthetrial court correctly concluded, appellant’s
“vest ed remai nder becane a present possessory i nterest when George
Arnold s life estate expired, upon his death. Until that point,

Plaintiff didnot have present possessi on of her remai nder interest.”

We find no | aw standi ng for appellant’s proposition that her
vest ed remai nder cl oaked her with standingto sue. Onthe contrary, we
areinclinedtothink that her vested remi nder did not provide her
wi t h standi ng, as her vested remai nder was not a present possessory
interest inthe shares. Appellant has failedto present circunstances
wher eby she can be saidto be a “holder” inorder to have standingto
sue as anindividual. InEttridgev. TSI G oup, Inc., 314 Ml. 32, 548
A.2d 813 (1988), our Court of Appeals noted that

t he principal considerations supportingtherule are these:

1) a stockhol der bringing suit after acquiring his shares

has sustai ned no i njury because he recei ved what he paid

for; 2) topermt such an actionwouldresult inawndfall

to the subsequent stockhol der; and, 3) permtting such

action would all owthe stockholder toreap aprofit from
wrongs done to others, thus furthering such specul ati on.

10



ld. at 42 (citation omtted).

Al t hough the first consideration quoted fromEttridge has|imted
applicability here because appel | ant di d not buy her shares, instead
recei ving her shares gratuitously, wethink that the reasoni ng set
forth in Ettridge nonethel ess generally applies to the present
ci rcumst ances.

Furthernore, evenif it be said that appel | ant was a “st ockhol der”
at thetinme of the all eged wong, she nonet hel ess had no standing to
sue i n her individual capacity because the facts al | eged by appel | ant
rai se a cause of action that may be pursued only by the corporation, or
by a sharehol der in the name of the corporation, and not by an
i ndi vi dual sharehol der i n her individual capacity. Appellant suggests
t hat she does have a cause of action as an i ndi vi dual, reasoni ng t hat
“the dilutionof her mjorityinterest in AFSas aresult of actions
t aken by Di ana Arnol d and Geor ge Arnol d are danages sust ai ned by her
i ndi vidual ly, and not to the corporation.” The Court of Appeals, in
Wal l er v. Vil ler, 187 Md. 185, 49 A 2d 449 (1946), enunci ated the wel | -
settled |law on this issue:

It is ageneral rulethat anaction at |lawto recover
danmages for aninjury to a corporation can be brought only
inthe name of the corporationitself acting throughits
directors, and not by an i ndi vi dual stockhol der t hough t he
injury may i ncidental ly result in di mnishingor destroying
t he val ue of the stock. Thereasonfor thisruleisthat the
cause of actionfor injury tothe property of a corporation

or for inpairnment or destruction of its businessisinthe
corporation, and such aninjury, althoughit may di m ni sh

11



the value of the capital stock, is not primarily or
necessarily a damage to the stockhol der, and hence the
st ockhol der' s derivative right can be asserted only t hrough
t he corporation. The rul e i s advant ageous not only because
it avoids a multiplicity of suits by the various
st ockhol ders, but al so because any danages so recovered wi | |
be avai |l abl e for the paynent of debts of the corporation,
and, if any surplus remains, for distribution to the
st ockhol ders i n proportiontothe nunber of shares hel d by
each. MIler v. Preston, 174 Md. 302, 199 A 471; Wl | s v.
Dane, 101 Me. 67, 63 A. 324; Cal dwel | v. Eubanks, 326 Mo.
185, 30 S. W 2d 976, 72 A. L. R 621, 625; Stinnett v.
Par anount - Fanous Lasky Cor porati on, Tex. Com App., 37 S. W
2d 145; Cull umv. General Motors Accept ance Corporati on,
Tex. Civ. App., 115 S. W 2d 1196; Commonwealth of
Massachusetts v. Davis, 140 Tex. 398, 168 S. W 2d 216;
Greenv. Victor Tal king Machine Co., 2 Cir., 24 F. 2d 378,
59 A. L. R 1091, certiorari denied 278 U.S. 602, 49S. .
9, 73 L. Ed. 530.

Ceneral ly, therefore, a stockhol der cannot nai ntai n an
action at |aw against an officer or director of the
corporationtorecover damages for fraud, enbezzl enent, or
ot her breach of trust which depreci ated t he capital stock or
rendered it val uel ess. Where directors commt a breach of
trust, they are |liable to the corporation, not to its
creditors or stockhol ders, and any damages recovered are
assets of the corporation, andthe equities of the creditors
and st ockhol ders are sought and obt ai ned t hr ough t he nedi um
of the corporateentity. Pritchardv. Myers, 174 Ml. 66,
77, 197 A. 620, 116 A. L. R 775; Smth v. Hurd, 12 Metc.
(Mass.) 371, 46 Am Dec. 690.

* * %

The rul e i s appl i cabl e even when t he w ongful acts were done
maliciouslywthintent toinjure aparticul ar stockhol der.
It isimmaterial whether the directors were ani mated nerely
by greed or by hostility toward a particul ar st ockhol der,
for the wongdoi ng affects all the stockhol ders alike. Seitz
v. Mchel, 148 M nn. 80, 181 N. W 102, 12 A. L. R 1060,
1068. It is accordingly heldthat a stockhol der cannot sue
individually to recover damages for injuries to the
cor poration, notw thstandi ng that the directors may have
entered into an unl awmf ul conspiracy for the specific purpose

12



of ruining the corporation. Niles v. New York Central &
Hudson River R Co., 176 N. Y. 119, 68 N E. 142;
Parascandol a v. National Surety Co., 249 N. Y. 335, 164 N.
E. 242, 62 A. L. R 551, 558. We specifically hold that
where conspirators ruin a personfinancially by forcinginto
receivership a corporation in which he was a |arge
st ockhol der, inorder toelimnate hi mas an officer andto
acqui re control of the corporation, the wongs are suffered
by the injured personinhis capacity as a stockhol der, and
the action to recover for resulting injuries should be
br ought by the receiver. MIler v. Preston, 174 Md. 302,
313, 199 A 471.

Wal ler, 187 Md. at 189-91.

Appel | ant concedes that the general ruleis as articulatedin

Wal | er, but points out additional | anguage fromWall er, which she

suggests is applicable to the facts of the present case:

Unquesti onabl y a st ockhol der may bring suit in his own
name t o recover danmages froman offi cer of a corporation for
acts which are violations of aduty arisingfromcontract or
ot herwi se and owing directly fromthe officer tothe injured
st ockhol der, though such acts are al so vi ol ati ons of duty
ow ng tothe corporation. General Rubber Co. v. Benedi ct,
215 N. Y. 18, 109 N. E. 96, L. R A 1915 F 617; Mairs v.
Madden, 307 Mass. 378, 30 N. E. 242, 245, 132 A. L. R 256,
259; Ritchiev. Millen, 6 Gr., 79 F. 522, 533, certiorari
deni ed, 168 U. S. 710, 18 S. Ct. 945, 42 L. Ed. 1212; Chase
Nati onal Bank v. Sayles, 1 Cir., 30 F. 2d 178.

at 192.

Appellant’s reliance on this principle, however, isentirely

m splaced as it appliestothe facts of theinstant case. Appell ant

does not cl ai mthat there occurred “a violationof aduty arisingfrom

contract.” Rather, appellant clains, as “the injured stockhol der,”

t hat she was owed a duty “directly fromthe officer,” and nanes D ana

13



Arnol d and George Arnol d as those of ficers owi ng her adirect duty. W

findnonmerit tothis contention. The Waller Court, after setting

forth this |anguage indicatingthat there may be i nstances where “a

st ockhol der may bring suit in his own nane,” i medi ately went onto

provi de exanpl es of situations in which courts have all owed for a
st ockhol der to bring suit in his own nane against officers of a
cor porati on.

For exanple, inVierlingv. Baxter, 293 Pa. 52, 141 A 728,
it was hel d that a stockhol der coul d bring suit agai nst the
of ficers of the corporation for defrauding himof his
patents, royalties, and ot her property, because t he gravanen
of hi s conpl ai nt was not t he damage to t he corporati on or
its stockholders in general but to hinself personally.
Li kewi se, inCuttingv. Bryan, 9 Cir., 30 F. 2d 754, where
a corporate officer enteredintoacontract toconvey tothe
corporationthetitleto certain property which had been
taken in his own name, it was decided that individual
stockhol ders coul d bring suit agai nst hi m because he held
the property intrust for the benefit of the stockhol ders.
Agai n, in Bl akesl eev. Sottile, 118 Msc. 513, 194 N. Y. S.
752, where t he manager of an i ncor porat ed aut onobi | e sal es
agency, who hel d a consi derabl e anount of the capital stock
as a trustee, inpaired the business by persuading the
aut onobi | e manuf acturer to transfer the agency's contract to
anot her conmpany, it was held that the owner of the stock
could bring suit against the manager for violating his
fiduciary duty.

Wal l er, 187 Md. at 193.

I nthe present case, none of t hese circunstances set forth by the
Wal | er Court appliesinorder tosupport appellant’s contention that
she had standi ng to sue i n her individual capacity as a “sharehol der.”

Appel | ant has not al | eged t he presence of fraud. Moreover, George was

14



t he trustee of appel |l ant’ s beneficial shares, but he was not naned in
appell ant’s action. Thus, assum ng only for purposes of this
particul ar contention that appel |l ant was i ndeed a “stockhol der,” we
nonet hel ess di sagree wi t h appel | ant regar di ng whet her ci rcunst ances
exi st ed t hat woul d have al | owed her to sue i n an indivi dual capacity.

SeealsoMlIler v. Preston, 174 Md. 302, 199 A 471 (1938). Appellant

al so avers that

Di ana Arnol d and George Arnol d breached their fiduciary

duties of loyalty, disclosure, and good faith to Appel | ant

when t hey partici patedinand consented to the August 1987

[t]ransaction that diluted Appellant’s interest in AFS and

achi eved a shift inthecontrollinginterest in AFSfrom

Appel | ant to George Arnold (and ultimately to D ana Arnol d

follow ng George’ s death).

We not e, however, that this all eged breach of fiduciary duty does
not set forth a basis for an exceptiontothe general rule articul ated
inWller, which we have di scussed, supra. The appellant i nWal | er had
been the maj ority shareholder in M Waller Corp., and had brought suit
agai nst several officers and directors of the corporationtorecover
damages for destruction of the val ue of his stock. Appellant all eged
that, pursuant to an arbitration award, he was entitledtoangjority
share of the corporation’s stock, but that “his brother conspiredwth
t he ot her defendants to obtain control of the corporation and did

everything hecouldtoruinplaintiff financially and destroy t he val ue

of his stock.” 1d. at 188. The corporation was eventual ly placedin

t he hands of receivers. Thetrial court had entered judgnment in favor

15



of the defendants in that case, and t he Court of Appeal s affirnmed. The
Court remarked that appellant’s

decl arati on does not allege the violation of any right
personal to plaintiff, but only violationof rights common
to all the stockhol ders. Hence, any wongs conm tted by
def endants were done to t he corporation, affected all the
st ockhol ders of the corporation, and coul d be redressed only
by an acti on brought by the corporationor its receivers. .

Nor did there exist inthis case any fiduciary duty
ot her than t hat which the |l awi nposes upon all officers and
directors. It is generally statedthat directors occupy a
fiduciary relation to the corporation and all its
stockhol ders, but they are not trustees for the individual
st ockhol ders, Booth v. Robi nson, 55 Md. 419, 436; Acker,
Merrall & Condit Co. v. McGaw, 106 Md. 536, 557, 68 A. 17;
Ll ewellyn v. Queen City Dairy, 187 wd. 49, 48 A. 2d 322,
327. The reason for this distinctionis that in lawthe
cor poration has a separate exi stence as a di stinct person,
inwhichall the corporate property is vested and to which
the directors are responsible for a strict and faithful
di scharge of their duty, but thereis nolegal privity or
i mmedi ate connection between the directors and the
i ndi vi dual stockhol ders.

Wal ler, 187 Md. at 194.
The Court’ s decisioninWller i s dispositive of the present case

on the issue of appellant’s standing to sue in a capacity as an
i ndi vi dual stockhol der. Inher Reply Brief submttedtothis Court,
appellant attenpts to distinguish Waller fromthis case. She states:

Inthe instant case, unlike the situationinWller, D ana
and George Arnol d owed a duty to Appel | ant, who sust ai ned
i ndi vidual harm — the dilution of her interest in AFS
resultinginashift inthecontrollinginterest inAFSfrom
Appellant to Diana Arnold s husband, George Arnold.
Certainly theloss of acontrollinginterest in AFScan only
be an injury to the Appellant.

16



Appel l ant fails to recogni ze, however, that the facts of the
present case are actual |l y not di stingui shable fromthose of Wal | er.
Appellant in that case simlarly conplained of his loss of his
control ling share of the corporation’ s stock. W obviously recognize
Wal | er as being well-settled | aw, evidenced by adherence to it by
numer ous courts sinceits decree. Further, after areviewof the facts
of both Wal |l er and the i nstant case, if we were asked t o choose whi ch
appel | ant had al | eged or suffered nore direct, and even intentional,
personal injury as aresult of actions by officers of a corporation, we
woul d I'i kely find that appellant intheinstant case suffered | ess
personal and direct injury than did appellant inWal |l er — and i n order
to make this statenent, we assune for a nonent that appellant inthis
case did actual |l y suffer conpensabl e injury as aresult of the actions
for whi ch she conpl ai ns. W have been provi ded wit h no basi s, nor can
we find one, that wouldjustify dealingw th appellant’s clainsinthe
present case any differently than the manner i n which theWller Court
handl ed t hat appellant’ s clains. W certainly have not been provi ded
wi t h grounds to cl oak appellant inthis case withnore means of redress
for individual harmsufferedthan was provi ded by t he Court of Appeal s
in Waller.

Appel | ant’ s argument pertaini ng to her individual standingto sue
does not end here. Alternatively, appel | ant suggests that we apply the

equitablerulethat a party has standi ng to sue in such circunstances
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when t he party’ s shares devol ved upon t he party by operati on of | aw
after the all eged wongdoi ng. Inthe present case, appel | ant’ s st ock
i nterest in AFS devol ved upon her t hrough operati on of | aw, as her
interest arose under the wills of her grandparents, and becane
possessory upon the death of the life tenant, her father. This
doctrine hasitsorigininthe Suprene Court case of Hawes v. Qakl and,
104 U. S. 450 (1881). W point out to appell ant, however, that courts,
begi nning with t he Supreme Court i n Hawes, have appliedthisruleto
confer standing inthis manner only i n sharehol der derivative actions,
and not in actions where a shareholder is suing in an individual
capacity. As such, theruleis inapplicableregarding appellant’s
standi ng to sue i ndividual |y, and we shal | therefore consider thisrule
only asit pertains to appellant’s standingto sue derivatively. W
therefore findthat appel |l ant | acked standi ng to sue i n an i ndi vi dual
capacity.
It is elenmentary that no action to recover damages for

any wrong can be mai nt ai ned unl ess brought i nthe nane of

the proper party plaintiff. The question whether a

particul ar acti on at | awshoul d be brought by a corporation

or by a stockhol der thereinis deci ded by det erm ni ng whi ch

has the right of action.
Wal ler, 187 M. at 194.

We turn nowt o consi der whet her appel | ant possessed standingin

order to sue in a derivative capacity.

V.
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As i s the case wi th standing to sue i ndividually, one must have
been a sharehol der at the time of the all eged wong in order to have
standing to sue derivatively. Appellant’s assertionregardingthe
applicability of therule set forth inHawes, however, arguably applies
i n her derivative action. |InHawes, the Suprenme Court hel d t hat, when
a sharehol der sues the corporation, he nust state

an al | egation that conpl ai nant was a sharehol der at the tine

of the transactions of which he conplains, or that his

shar es have devol ved on hi msi nce by operati on of | aw, and

that the suit i s not acollusiveonetoconfer ona court of

the United States jurisdictioninacaseof whichit could

ot herw se have no cogni zance, should beinthe bill, which

shoul d be verified by affidavit.
ld. at 461 (enphasis added).

Appel | ant’ s shares i n AFS devol ved on her by operation of | aw, and
thus it can be said, as it pertains only to her standing to sue
derivatively, that it may beirrelevant inthis regard whet her she
owned a present possessory interest inthe shares at thetinme of the
al | eged wrong. 3

In her Reply Brief, appellant asserts that McQuillen v. Nat’ | Cash
Regi ster Co., 22 F. Supp. 867 (D. Md. 1938), is applicableinthis

case, and argues that McQui |l en t hus confers onto her standing to sue

because t he shares i n questi on devol ved on her by operation of | aw. W

3To reiterate, however, this rule applies only to her derivative
action, and not to her clainms as an individual.
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agreewith the prem se of this contention, but onlytoapoint.4 In
MQillen, the Federal D strict Court di scussed whether the plaintiffs
were “shareholders at the time of the grievances of which they
conplained.” 1d. at 872. The court, in determ ning whether the
plaintiffsinthat case had standingto sue, | ooked to Equity Rul e 27,
whi ch has si nce been codi fi ed as Federal Rul e 23.1, which states in
pertinent part, that aplaintiff nust all ege that he was a “shar ehol der
at the time of the transacti on of whi ch he conpl ains, or that his share
had devol ved on himsince by operation of law.” 1d. at 871.
Pursuant to t he Federal Rule, the court found that the plaintiffs
inthat case were not “stockhol ders” at the tinme of the particul ar
transacti on of which they conpl ai ned. Thus, the court stated that “it
next becones necessary to determ ne whet her these shares . . . may have
devol ved on t hem* by operation of law.”” 1d. The court expl ai ned t hat
“[t] he phrase ‘operation of law is used in [Equity Rule 27, now
Federal Rule 23.1] toindicate the manner in which a party acquires
ri ghts and sonmetimes liabilities without any act or cooperation of the

party hinmself.” Id. The McQuillencourt ultimtely held, however,

“As we will explain, infra, the applicability of this rule does
not act to excuse appellant fromthe requirenent that she nmake a
demand onto the directors before filing her lawsuit. W shal
address this issue after our discussion on whether appellant’s shares
devol ved on her by operation of |aw.
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that “the shares did not so devol ve upon the plaintiffs” in such a

manner . | d.

That case was subsequently appeal ed to the United States Court of
Appeal s for the Fourth Circuit.® MQillenv. Nat'| Cash Regi ster Co.,
112 F. 2d 877 (4" Cir. 1940). The U.S. Court of Appeals affirnmedthe
judgnments of the District Court, and applied Federal Rule 23.1inits
analysis. The Court stated:

| n stockhol ders' bills, Equity Rul e 27 (now Feder al
Rul es of G vil Procedure, Rule 23) requiresthe plaintiff to
al | ege, anong ot her t hings, that he was a "sharehol der at
thetinme of the transacti on of whi ch he conpl ains, or that
hi s share had devol ved on him since by operation of |aw".

Judge Col eman found, quite properly we think, that the
shares i n questi on were not a part of the trust estate
when appel | ants becane trustees, but that they were
subsequent | y purchased by t he appel | ants as trust ees.
Accordi ngly he held, again we think properly, that
t hese shares did not devolve upon appellants by
operation of |l awand that they t hus coul d not conpl ain
of any transactions alleged to be illegal and
fraudul ent whi ch had occurred before the appellants
acquired this stock. Since Equity Rul e 27 was adopt ed
as aresult of the decisioninHawes v. Cakl and, supra,
the United States Suprene Court has i nsisted upon a
rather rigid conpliance with this rule.

SThere were actually three witten opinions set forth by the
District Court Judge in McQuillen. The opinion cited herein, 22 F.
Supp. 867, was the second opinion in that trilogy. The U S. Court of
Appeal s for the Fourth Circuit reviewed all of these opinions in
McQuillen v. Nat’'l Cash Register Co., 112 F.2d 877 (4'h Cir. 1940).
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McQuillen, 112 F.2d at 882 (citations omtted).
The Court then went on to briefly discuss whether the Rule
applied in Maryland state | aw.

W need not deci de whether, since the decisioninErie
Rai |l road Co. v. Tonpkins, 304 U.S. 64, 69, 58 S. . 817, 82
L. Ed. 1188, 114 A L. R 1487, we are bound hereto followt he
appl i cabl e state | aw, which woul d quite clearly be the | aw
of Maryl and; for the Maryl and doctrineisinlinewththe
rule. Matthews v. Headl ey Chocol ate Co., 1917, 130 Ml. 523,
532-534, 100 A 645. See, al so, Tonpkins v. Sperry, Jones &
Co., 1903, 96 Md. 560, 54 A 254.

McQuillen, 112 F.2d at 882.

| n Tonpki ns, cited by McQuillen, our Court of Appealsreferredto

the requirenent that a plaintiff have owned shares at the tinme of an
al l eged wong in order to have standi ng, and made bri ef nmention of
whet her Maryl and confers standi ng to sue derivatively inacase where
shar es have devol ved on a party by operation of law. Infact the bill
does not al |l ege that any of the present bond or stockhol ders were t he
ori gi nal hol ders of those securitiesor that they receivedthemfrom
t he defendants or fromeither of them Such an allegation has in
several cases been held to be necessary to enable a receiver to
mai ntainasuit of this character evenwhenit is freefromthe other
objections existing in the present case.
Tonmpki ns, 96 Md. at 583 (enphasis added).

Al t hough Maryl and state lawclearly requires aplaintiff inthis
type of actionto all ege that he was i nfact a stockhol der at thetine
of the all eged wong, we need not deci de whet her Maryl and state courts

have al so unequi vocal | y adopted t he rul e whereby a party may possess

standi ng to sue derivativel y t hrough operati on of | aw, because we t hi nk
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that, irrespective of that i ssue, appellant failedto properly satisfy
acertaincondition precedent prior to bringing her derivative |l aw
suit.

| n Hawes, the Suprene Court articul ated a demand r equi r enent,
alongwithafutility exception, to protect the manageri al prerogatives
of the corporate directors and to prevent the col | usi ve manuf act ure of

diversity jurisdiction. The Hawes Court statedinregardtothis
requi rement that “[t]he efforts toinduce such acti on as conpl ai nant
desires onthe part of the directors, and of t he sharehol ders when t hat
is necessary, and the cause of failureinthese efforts should be

statedwithparticularity . . . .” Hawes, 104 U S. at 460-61. Inthe

present case, appellee clains in her brief that

Appel | ant has no standi ng to sue derivatively for the
addi ti onal reason that she i nexcusably failed to make a
demand upon AFS' s board of directors for the board to
initiate an action on behal f of the conpany. Appellant’s
bald al l egationthat it woul d be futile for her to have done
soisinsufficient to excuse her failure to demand such
action of the board. . . . Her failure to make such demand
justified the dism ssal of her derivative clains.

V¥ not e t hat par agraph ni ne of appel l ant’ s conpl aint i nvol ves this
demand requirenent and the alleged futility of such demand:

Demand upon AFS to institute suit directly agai nst
Def endant Di ana Arnold or the co-trustees is futile.
Plaintiff and the trust are the only sharehol ders of AFS.
The Trust is for the benefit of Defendant D ana Arnol d and
her son, M chael Arnold. The AFS Board of Directors is
conpri sed of Di ana Arnol d and M chael Arnold. Ms. Arnold
flatly deni es any wongdoi ng on her part.
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The derivative formof action permts an individual sharehol der
tobring "suit to enforce a corporate cause of acti on agai nst officers,
directors, andthird parties."” Ross v. Bernhard, 396 U S. 531, 534
(1970). Devised as asuit inequity, the purpose of the derivative
actionwas to placeinthe hands of the individual sharehol der a neans
to protect theinterests of the corporation fromthe m sfeasance and
nmal f easance of "faithless directors and managers." Cohen v. Benefi ci al
Loan Corp., 337 U. S. 541, 548 (1949). To prevent abuse of this renedy,
however, equity courts established as a "preconditionfor the suit”
t hat t he sharehol der denonstrate that "the corporationitself had
refused to proceed after suitable demand, unless excused by
extraordinary conditions.” Ross, 396 U S. at 534. After this
requi renment was set forthin Hawes, it was subsequently codified by

Federal Rule of Civil Procedure 23.1, which states in relevant part:
The conpl aint [in a sharehol der derivative action] shall .

. allegewithparticularity theefforts, if any, nade by
theplaintiff toobtainthe actionthe plaintiff desires
from the directors or conparable authority and, if
necessary, fromthe sharehol ders or nmenbers, and t he reasons
for theplaintiff's failureto obtainthe action or for not
making the effort.

Federal Rule 23. 1 primarily deals with the procedural issues of
what a plaintiff must plead in the conplaint. Nevertheless, the
substantive condition precedent, nanely the demand requirenent,

established by this rule and by the case lawfromwhich it derived,
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appliestoactions inMryland state courts as well. Kanmen v. Kenper
Fin. Servs., Inc., 500 U S. 90, 95-97 (1991).

I n Wer bowsky v. Collomb, = MJI. __ (No. 53, Sept. Term 2000,
filed February 6, the Court stated:

Both because a shareholder's derivative action
necessarily intrudes upon the managerial prerogatives
ordinarily vestedinthedirectors andto curtail collusive
activities by the corporation and m schi ef and abuse on the
part of di sgruntled sharehol ders, the |l awsoon attached to
t hi s newnmechani smt he conditionthat, before being all owed
to proceedwith aderivative action, a sharehol der first
make a good faith effort to have the corporation act
directly and explaintothe court why such an effort either
was not made or did not succeed. Initsinitial formulation,
this requirement was quite strict. See Hawes v. Qakl and, 104
U. S. 450, 460-61, 26 L. Ed. 827, 832 (1881), inwhichthe
Court stated: "Before the shareholder is pernmittedinhis
own nanme, to institute and conduct a litigation which
usual 'y bel ongs to the corporation, he shoul d show, tothe
sati sfaction of the court, that he has exhausted all the
means within his reachto obtain, withinthe corporation
itself, the redress of his grievances, or action in
conformty to his wi shes. He nust make an earnest, not a
sinul ated effort, w th the managi ng body of the corporati on,
to i nduce renedi al actionontheir part, and this nust be
made apparent to the court. If tinme permts, or has
perm tted, he nust show, if he fails with the directors,
t hat he has made an honest effort to obtain action by the
st ockhol ders as a body, in the matter of which he conpl ai ns.
And he must showa case, if thisis not done, whereit could
not be done, or it was not reasonable to require it."

| n Federal actions, the requirenent of a demand, unl ess
| awf ul | y excused, remai ns fi xed as both a substantive and
pl eadi ng prerequisite. Procedurally, Fed. R Gv. P. 23.1
requires that aconplaint inaderivative action "shall al so
allegewithparticularity theefforts, if any, made by t he
plaintiff toobtainthe actionthe plaintiff desires from
the directors or conparabl e authority and, i f necessary,
fromt he sharehol ders or nenbers, and t he reasons for the
plaintiff'sfailureto obtainthe action or for not nmaki ng
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the effort.” I n Kanen v. Kenper Fin. Servs., Inc., 500 U. S.
90, 95-97, 111 S. Ct. 1711, 1716, 114 L. Ed. 2d 152, 163-64
(1991), involving a Maryl and cor poration, the Court made
clear that pre-suit demand was not nerely a pleading
requi rement, but, through incorporationof Statelaw, a
subst anti ve one:

"To prevent abuse of this renmedy, however, equity
courts established as a'preconditionfor thesuit' that the
shar ehol der denonstrate that 'the corporationitself had
refused t o proceed after suitabl e demand, unl ess excused by
extraordi nary conditions.”” Ross v. Bernhard, [396 U S. 531,
534, 90 S. C. 733, 736, 24 L. Ed. 2d 729, 734 (1970)].

* *

The pur pose of the denmand requirenment isto 'affordthe
directors an opportunity to exercise their reasonable
busi ness judgnment and "wai ve al egal right vestedinthe
corporationinthe belief that its best interests will be
promoted by not insisting on such right."" [citation
omtted] Odinarily, it is only when demand is excused t hat
t he sharehol der enjoys theright toinitiate ' suit on behalf
of his corporationindisregard of the directors' w shes."
[citationomtted] I nour view, the function of the demand
doctrine in delimting the respective powers of the
i ndi vi dual sharehol der and of the directors to control
corporatelitigationclearlyis amatter of 'substance,’ not
" procedure. "

Wer bowsky, slip op. at 28-30 (footnote omtted).

In her Reply Brief, appellant citesParishv. Maryland &Virgini a
M | k Producers Ass’ n, 250 Md. 24, 242 A. 2d 512 (1968), i n support of
her suggesti ons that i n determ ni ng whet her demand woul d be futile, a
common sense and practical inquiryintotheissueis required, andthat
Maryl and | awi s | i beral in excusi ng demand upon di rectors under certain

ci rcunst ances. | d. at 82-85.
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Appel | ant reasons t hat a denand on t he board of directors woul d
have been futil e because appel | ee “certainly woul d not have approved
the filing of an acti on agai nst herself.” Moreover, although appel | ant
concedes that one of the directors was actual | y her husband, Andrew
Dani el ewi cz, appel l ant cl ai ns t hat, asi de fromappel | ee, t he renai ni ng
director, “M chael Arnold (son of Diana) is a beneficiary of atrust
est abl i shed under George’s will that is the recipient of shares of
AFS,” andthusis aninterested director. Appellant suggeststothis
Court t hat Andrew Dani el ewi cz woul d have had t o abstai n fromany vote
on the i ssue because of his relationship with appellant, and that
M chael Arnol d woul d have al so been required to abstai n because of his
interest in AFS. Appellant goes on to contend that

[ e] ven assuni ng t hat M chael Arnol d and Andr ew Dani el ewi cz

woul d not have been required to abstain, areasonabl e person

conducting a conmon sense and practical inquiry would

reasonably concl ude that Diana Arnold s son woul d not
approve the filing of a derivative action against his

mot her, especially where, as here, Diana Arnold flatly

deni es t he al | egations and M chael Arnol d woul d benefit from

a decisionnot to proceedwith alawsuit on behal f of AFS.

W rej ect appel | ant’ s suggesti on regardi ng whet her the directors
woul d have been required to abstain fromany vote onthisissue. W
respond t o appel | ant’ s contenti ons regardi ng t he proposed futility of
a demand by pointing out that any |liberal approach to this rule

suggested i nPari sh has certainly beconme nore stringent as aresult of

t he Court of Appeal’s decisioninWrbowsky. “Whatever may have been
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t he perceivedtrendin 1968, when Pari sh was deci ded, the trend si nce
t hen has beento enforce nore strictly the requirenment of pre-suit
denmand and at | east to circunscribe, if not effectively elimnate, the
futility exception.” Werbowsky, slip op. at 41. The Wrbowsky Court

di scussed t he evol ution of the lawon this subject at great | ength, and
st at ed:

We adhere, for the time being, to the futility
exception, but, consistent with what appears to be the
prevail i ng phil osophy t hroughout t he country, regardit as
a very limted exception, to be applied only when the
al l egations or evidence clearly denonstrate, in a very
particul ar manner, either that (1) a demand, or adelay in
awai ting aresponse to a demand, woul d cause i rreparabl e
harmto the corporation, or (2) amajority of the directors
are so personally and directly conflicted or conmttedto
the decision in dispute that they cannot reasonably be
expected to respond to a demand i n good faith and withinthe
anbit of the business judgnment rule. That focuses the
court's attention on the real, limted, issue -- the
futility of apre-suit demand -- and avoids injectinginto
aprelimnary proceedingissuesthat gonoretothe nerits
of the conplaint -- whether there was, in fact,
sel f-dealing, corporate waste, or a |lack of business
j udgnment with respect to the decisionor transacti on under
attack. It does not precl ude, however, appropriate judicial
revi ew, under t he busi ness judgnent rul e, of the response
(or non-response) to a demand. See Har hen v. Brown, 431
Mass. 838, 730 N.E.2d 859 (Mass. 2000).

Wer bowsky, slip op. at 64.

In the casesub judi ce, appel |l ant cl ai ms t hat the second type of
scenarioexisted, i.e. that the mpjority of the directors coul d not
reasonabl y have been “expected to respond to a demand i n good faith and

withinthe anbit of the business judgnment rule” duetotheir personal
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and direct involvenent with the decision to pursue the 1987
transaction. W point out that, although appellant was not requiredto
actually prove the nerits of this contention in her conplaint,
appel | ant was required, in accordance w t h \erbowsky, to denonstrate
t hr ough her al |l egations or evidence, “inavery particul ar manner,”
that a mpjority of the directors were “so personally and directly
conflicted or conmttedtothe decisionindisputethat they [could
not] reasonably [ have been] expected to respond to a demand i n good
faith and within the anbit of the business judgment rule.”

We t hink that appellant has not net this burden, as she has
present ed no evi dence that the directors’ proposedinterestsinthe
transacti on woul d have caused t hemto rej ect a demand by appel | ant had
such demand been nade at t he appropriate time. Rather than present
evi dence, appel | ant presents conjecture and specul ati on. Appel | ant
apparently only di scovered in 1996 t he occurrence of the transactionin
guestion. Appellant states that the directors at that ti me were her
husband, Di ana Arnol d, and M chael Arnold. Even assum ng that D ana
Arnol d was sointerestedinthetransactionthat she coul d not have
reasonably been expected to respond to appel |l ant’ s demand i n good

faith, we cannot find that the remaining two directors were “so
personal ly and directly conflicted or commttedtothe decisionin

di spute that they [could not] reasonably [ have been] expected to
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respond to a demand i n good faith and withinthe anbit of t he busi ness
judgment rule.”

It may be assuned t hat appel | ant’ s husband may have responded t o
appel l ant’ s demand; infact, heis not even a naned defendant inthis
action. Nor was M chael Arnold a naned defendant in appellant’s
Conpl aint. Moreover, inreferenceto M chael Arnold, whois appellee’'s
son, appel | ant has not presented sufficient evidence indicatingthat he
woul d not have responded t o appel |l ant’ s demand. Appellant’s clains
stemprimarily fromthe 1987 transacti on, whereby George recei ved
addi ti onal shares of AFSfromthe corporationinreturn for his 200
shar es of AS&S stock. Appellant asserts that George’s will created a
trust that di sposed of his shares to Di ana Arnol d and t hat M chael
Arnold was al so a beneficiary to the trust. In her Conplaint,
appel l ant states that the “trust [created by George’swill] is for the
benefit of Defendant D ana Arnol d and her son, M chael Arnold.” In her
Reply Brief, appellant states that M chael Arnold “is a beneficiary of
a trust established under George’s will that is the recipient of shares
of AFS.” She does not state, however, how many shares M chael was
giveninaccordancewith this trust, nor does she state exactly how
M chael was benefitted by George’s trust. Further, we do not knowi f
all of the shares George owned at the ti me of his death were passedto
this trust, or whether only sone of his shares wereincludedinthis

trust. That distinctionis significant because, w t hout know ng nore
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about t he nunber of shares to which M chael has an i nterest, and by
what i nstrunment such i nterest was passed onto him we nay assune t hat
M chael s i nterest as a beneficiary to shares of stock t hat had been
owned by George only stens fromshares of AFSthat George owned pri or
to the 1987 transacti on of whi ch appel | ant conpl ains. Inthat case, it
could be said that M chael woul d have had no personal or direct
interest in the 1987 transaction.

Appel | ant makes no nenti on of what type of interest M chael had
in the trust created by George, and whet her he actually obtai ned
present possession of the shares fromthistrust. If Mchael Arnold
woul d not actually receive a present possessory i nterest of these
shares until the death of his nother, thenit is arguabl e whether it
may have sinply beenin his better interests for this trust to not have
ever been created. W shoul d not be asked to assune t he exact type of
i nterest M chael Arnold has inthis trust, nor the exact amount of
sharestowhichheisentitledas aresult of thistrust. Likew se, we
shoul d not be asked t o assune t hat M chael woul d have preferred t hat
hi s not her have aninterest inshares of AFSrather than have t hose
shares owned by the corporation itself.

The Court of Appeal s has recently announced, inWrbowsky, supra,
that thefutility exception pertainingto adenmand upon a corporation’s
directors to sue should not be lightly accepted wthout the

presentation of sufficient evidence, inavery particul ar manner, that
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denonstrates the all eged futility of such a demand. Regrettably, this
Court has certainly seenits share of cases whereby famlies have
literally beentorn apart over financial di sagreenents. Inlight of
t he specific factual evidence one nust produce in order to denonstrate
futility of a demand, we shoul d not si nply accept assunptions that a
demand would be futile merely based on such rel ati onshi ps.

I norder to denonstrate the futility of a demand, appel | ant shoul d
have provi ded nore informati on regardi ng the trust i n question, such as
i nformati on concerni ng the anount of shares to which M chael Arnol d nay
have had an i nterest under the trust, and what type of i nterest he
actual |l y possessed. This information nmay have i ndi cated t hat M chael
actually may have responded to a demand. Moreover, his nmother’s
interest inthetrust i s not enough grounds to assune t hat he woul d not
have responded to a demand. The record sinply |acks sufficient
informationregardingthistrust. |n one paragraphin her Conplaint,
appel l ant states that the trust was set up “for the benefit of
Def endant Di ana Arnold and her son, M chael Arnold.” [In another
par agr aph of her Conpl ai nt, however, she nmakes no nention of any
interest ownedinthetrust by M chael, statingthat “[p]Jursuant to
George’swll . . . Defendant D ana Arnol d becane bot h t he | egal owner
(i nher capacity as trustee) and the beneficial owner (as beneficiary

of the trust) of George’'s stock.”
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We findthat appellant di d not adequately satisfy the condition
precedent pertaining to maki ng demand on the directors prior to
bringing suit, nor didshe sufficiently set forththe bases for the
futility thereof. Because appell ant has not satisfied the demand
requirenment, we findit unnecessary to consi der whet her her shares
devol ved upon her by operation of law. Wefindthat thetrial court
correctly granted sunmary j udgnent based onits findingthat appel | ant
| acked st andi ng t o pursue her clains, bothin her individual capacity
and derivatively.

V.

Asi de fromfindi ng t hat appel | ant | acked standi ng to sue either
individual |l y or derivatively, thetrial court alsonotedinits opinion
that appellant’s claimfailed to state a cause of action. W agree.

Appel | ant argues that she suffered actual individual harmdue to
“the dilution of her interest in AFSresulting in a shift in the
controllinginterest in AFSfromAppel |l ant to D ana Arnol d’ s husband,
George Arnol d.” Appellant then goes ontoclaimthat “[c]ertainly the
| oss of acontrollinginterest in AFS can only be an injury to the
Appel | ant .”

Ve findnonerit to appell ant’ s suggesti on regardi ng a conpensabl e
harm The trusts created in the wills of both Mortimer and Hel en
Arnol d clearly provided the trustee of appell ant’s beneficial shares,

George Arnold, with very broad managerial powers over the trust
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property. Appellant’s cause of action stens fromthe 1987 transacti on
wher eby Geor ge acqui red addi ti onal shares of AFS stock, thus reducing
appel l ant’ s beneficial interestsinher trust sharesasaresult. It
seens rather clear, however, that George, as trustee under the
af orementioned wills, was expressly given authority for such acti on.
Item I X of Mortimer Arnold s will states that the trustee

shal | have full power to take all such steps and performal |

such act s as may be necessary or proper i nthe nanagenent of

the property and of said trusts, including the power to

participateinany corporate reorgani zation, |iquidation or
di ssol ution of any corporation in whose securities any

portion of the trust estate may be invested . . . and
I i kewi se power to val ue assets and power to nmake any sal e or
ot her di sposition of any part of said property . . . . And,

whenever nmy Trustees are authorized or directedto act upon
t heir own judgnent or discretion, their decisionshall be
bi ndi ng upon al |l persons. Al val uations which are pl aced
by the Trustees upon any portion of the trust estateto
carry out the above provi sions in making any partition or
division, or insetting asi de any share, or carryi ng out any
of the provisions of thetrusts herein, shall be final and
bi ndi ng upon all persons, including any and all of the
beneficiaries of the estate.

Hel en Arnold’ s will contai ned sim |l ar | anguage pertainingtothe
trust inquestion. ItemVIII of her will provided that the trustee was

granted the

power to val ue assets and power to nake any sal e or ot her
di sposition of any part of said property . . . . Whenever
the Trustee is authorized or directed to act uponits own
j udgnment or discretion, its decisionshall be bindi ng upon
all persons. Any val uation whichis placed by the Trustee
upon any portion of the trust estateto carry out the above
provi sions in making any partition or division, or in
setting aside any share, or carrying out any of the
provi sions of this trust, shall be final and bi ndi ng upon
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al | persons, includingany and all of the beneficiaries of
t he Estate.

W findit very clear fromthe | anguage used i n these trusts t hat
CGeorge Arnol d, as trustee of appellant’s beneficial trust, possessed
the authority to act in the way he did while conducting the
transactions invol ving the AFS stock. We further point out that
appel I ant has no cause of acti on based on any al | eged i nproper conduct
by George, as he died in 1995, and is not a naned defendant in
appellant’ s lawsuit. Thus, we do not consi der any further cl ai ns by
appel  ant regardi ng actions taken by George Arnold.

Appel | ant contends that appellee owed a fiduciary duty to
appel I ant, as appel | ant was an i ndi vi dual st ockhol der i n AFS, and t hat
such fiduciary duty existed even in the absence of actual fraud.
Appel | ant asserts that this fiduciary duty was breached because
appel | ee participatedin and consentedto the 1987 transacti on, but
failedto disclosethat transactionto appellant. Appellant clains
t hat her shares in AFSwere diluted as aresult of that transaction,
and that her controllinginterests inAFSstock shifted fromherself to
CGeorge Arnol d. Appellant argues that “the mere dilution of stockis
not the harmal |l eged by Appel l ant. The dilution of the stock i s what
ledtotheindividual harm i.e., theloss of acontrollinginterest in
AFS.” Thus, appellant does not claimany injury resulting froma

di m ni shed val ue of her ownership in AFS stock, but rather only
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conpl ains “that her controllinginterest i n AFS was di m ni shed, which

deprived her of a mpjority and controlling interest in AFS.”

Appellant, in fact, fails to take notice of the fact that the
corporationhadoriginallyissued 7,000 shares. At thetinme of the
1987 transacti on, however, only 5, 250 shar es wer e out st andi ng, as 1, 750
shares were hel d by t he corporation.® Therefore, any najority interest
appel I ant may have owned was subj ect to a deci si on by the corporation
totransfer at sone point the remaining 1, 750 shares it owned. | ndeed,
nowhere wi thin the record of this appeal does appel |l ant provide this
Court with information contradicting this fact. It follows that
appel lant’ s cl ai mof ownershiptoangjorityinterest was withinthe
di scretion of the corporation, and potentially tenporary innature; the
corporation, through action by its directors, would have been
conpletely justified in transferring those shares at any tine.
Consequent |y, appel l ant’ s cl ai mthat her injury resulted fromthe shift
of control of shares has no nerit.

As the trial judge correctly pointed out, appel |l ant presents no
specific information regardi ng howthe | oss of a “controlling share” of
AFS st ock caused her any i njury. As appellant has stated herself, it

was t he directors who made t he deci si ons of which she conplains. It is

There were originally 7,000 shares outstanding until Anthony
sol d back his 3,500 shares to the corporation. Subsequently, the
corporation issued 1,750 of those shares to George (the 1987
transaction). The effect was that 5,250 shares were now outstanding,
with another 1,750 shares still retained by the corporation.
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not cont ended t hat appel | ant woul d have any addi ti onal specific powers
withinthe corporationas aresult of owmingamjorityinterest inthe
shares. Appellant has not denonstrated howa | oss of a “controlling
share” of stock, assum ng for a nonent that she even had such, caused
her aninjury per se. Nowhere does she all ege that her dilution of
shares, or her all eged | oss of control, actually caused | oss of val ue
t o her hol di ngs, nor does she specifically all ege what specific actions
she is now unable to performsolely due to the shift of control.”

Appel I ant’ s cl ai mal | eges t hat appel | ee shoul d have provi ded
appel lant with notice of the 1987 transacti on, and t hat appel | ant
shoul d have been consulted for an opinion of the transaction.
Appel | ant al so cl ains that the “sal e and purchase transacti on was
unfair to AFSinthat it overval ued AS&S, resultinginthe overpaynment
by AFS for George’'s stock in AS&S.” We disagree.

As we have stated, the trusts that created appel |l ant’ s beneficiary
interests of the majority of the shares i n which she had aninterest in
at the time of the 1987 transaction clearly providedthe trusteewth
excl usi ve voti ng power of those shares. Iteml Xof Mortiner Arnold’s

w |l expressly cloakedthe trusteewth“full power . . . tovotein

I't could possibly be assuned that she may have had, as a
maj ority stockhol der, the ability to elect and thus control the
directors. Appellant, however, does not specifically raise this
contention, nor is there any evidence presented on it. Such a
contention woul d neverthel ess be irrelevant pursuant to our finding
t hat appell ant has not denonstrated mpjority sharehol der status in a
definitive manner.
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person or by proxy the stock constituting apart of the trust estate.”
Li kewi se, ItemVII1 of Helen Arnold s will containedidentical | anguage
pertainingtothe trustee’s voting power of these shares. Moreover,
appel I ant has provided neither thetrial court nor this Court with
| egal authority indicatingthat appellant had the legal right to vote
pertaining tothe shares i n which she owmed a renmai nder interest, i.e.
t he 525 shares i n whi ch she had an i nterest free of trust. George, as
the life tenant, had the right to vote those shares. Therefore,
appel I ant owned no shares i n whi ch she had a right to vote when t he
1987 transacti on t ook pl ace; as such, there was no reason whereby it
was required of the corporation, or its officers or directors, to
provi de appel l ant with noti ce of the transaction or to consult her for
her opinion on the matter.

As we have set forth, appellant clains that the “sal e and purchase
transactionwas unfair to AFSinthat it overval ued AS&S, resultingin
t he over paynent by AFSfor George’s stock in AS&S.” We nust reject
this claim based on our foregoing di scussi on, and, nore i nportant,
based on t he fact that we cannot concl ude that there i ndeed exi sts a
di spute on this issue due to appellant’s bald and conclusory
al | egati ons on such matters. Appellant provi des no evi dence t hat woul d
tend to indicate afactual basis for these all egations. Appellant has
present ed no figures concerningthe val uati on of AS&S st ock, and how

its value conpared with that of AFS stock. W thout such factual
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evi dence as to an al | eged val ue of t he AS&S st ock, we cannot di sturb
the well -settled business judgnent doctrine, as it relates to a
corporation’s directors and t he deci si ons t hey make i n such capacity.
Under the Business Judgnent Rule, there is a
presunptionthat directors of a corporation acted in good
faith and in the best interest of the corporation. I|n order
to rebut a busi ness judgnent claim the party chal |l engi ng
the validity of a board's acti ons nust produce evi dence
sufficient to rebut this presunption.
It is, of course, well established that courts
generally will not interferew ththeinternal managenent of
a corporation and that the conduct of the corporation's
affairs are placed inthe hands of the board of directors
and if the majority of the board properly exercises its
busi ness judgnent, the directors are not ordinarily |iable.
Wttman v. Crooke, 120 M. App. 369, 375, 707 A 2d 422 (1998)
(citations and internal quotation nmarks omtted).
The Wttrman Court al so stated that, “[i]f the corporate directors’
conduct is authorized, a showi ng nust be made of fraud, sel f-dealing or

unconsci onabl e conduct tojustifyjudicial review” 1d. at 376. In
the case at hand, appellant concedes that appellee did not act
fraudul ently, and there i s no evidence presented by appel | ant, ot her
t han nmere concl usory statenents, that appell ee, or any of the directors
for that matter, did not act in good-faith during any of the
transacti ons of which appel |l ant nowconpl ains. W findthat appel | ant
has not overcone t he presunptionthat appellee actedin good faith and
in the best interests of the corporation.

VI .
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Citing Beatty, 330 Md. at 737, thetrial judge stated that “t he

evi dence offered to show a dispute of fact nust be sufficiently
detailed and precisetoillumnateits nature.” Thetrial judge found
that “the facts in this case are basically undi sputed. The i ssues
present ed are questions of | awunder the Court’s discretion.” W find
that thetrial judge correctly appliedthe lawtothe facts that were
present ed before him Qur reviewindi cates that appellant failedto
of fer sufficient evidence in her oppositionto sumary judgnment to
allow a jury to consider her clains. Based on the foregoing
di scussi on, and the applicabl e standard of review, set forth, supra, we
t hi nk t hat Judge Phillip T. Caroomwas | egally correct in granting
summary j udgnent i n favor of appellee. Findingnoerror by thetrial

court, we shall affirmits decree.

JUDGVENT AFFI RVED.
COSTS TO BE PAI D BY APPELLANT.
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