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In the context of W rkers' Conpensation |law, a subsequent
injury on the heels of a prior partial disability sometinmes creates
the arithnmetic anomaly of the whole being greater than the sum of
its parts. In this appeal, that anomaly poses the question of
whet her t he subsequent enpl oyer, in such a case, is responsible for
the whole or only for a particular part. |s the responsibility of
the employer in any way altered, noreover, if the subsequent
enpl oyer happens to have been, coincidentally, the earlier enployer
as well? To the problemof who picks up the tab for the difference
when the whole is greater than the sum of its parts, Maryland
responded 1) by creating, in 1963, the Subsequent Injury Fund; and
2) by forging, in the intervening 42 years, an entire body of
i npl enmenting jurisprudence.

Qur nost daunting challenge wll be to wunravel, al nost
surgically, two discrete strands of |litigation that becane
hopel essly intertwined. Two work-related injuries occurred, over
four years apart. They could have been |itigated four years apart.
Seeds of confusion were sown, however, when the respective clains
1) were sinultaneously heard and decided by the W rkers
Compensati on Comm ssion, 2) were sinultaneously appealed to the
circuit court, 3) were sinultaneously remanded to the Conm ssion,
4) were sinultaneously appealed to the circuit court for a second
time, and 5) are now sinmultaneously appealed to us. Conpoundi ng
the confusion is the coincidental fact that the enployer at the

time of the subsequent injury also happened to have been the



enployer at the tine of the wearlier injury. Under the
ci rcunst ances, a fusion anopunting to synbiosis was inevitable.

Qur challenge will be to sort out discrete juridical events
and then to make every effort to see that our analysis of one does
not leak into the analysis of the other. |If the two conpensation
clainms had been litigated sequentially instead of sinultaneously,
this case woul d have been delightfully sinple. Qur goal will be to
assess the two clainms as if they had been litigated sequentially.

Two Sequential Injuries

It behooves us to establish, first, a proper calendar of
rel evant events. What natters in that regard is the chronol ogy of
the injuries, not the chronology of the litigation of the injury
claims. At all tines pertinent to this case, the appellant, Percy
W  Darden, was enployed by the appellee, Mass Transit
Adm ni stration ("MIA"), as a heavy rail operator. In both 1994 and
1998, Darden suffered work-related injuries. On both occasions he
filed clains wwth the Wirkers' Conpensati on Conm ssion and on both
occasi ons the Comm ssion made awards in his favor. There is no
dispute with respect to the nerits of Darden's clains for
conpensati on. The only dispute concerns the proper nethod for
calculating the total conpensation ultimtely due him

The first injury occurred on January 18, 1994, when Darden
slipped on the ice and fell on the right side of his body at the

Wabash Avenue rail yard in Baltinore. He suffered nultiple



injuries and, as a result of those injuries, underwent 1) bil ateral
carpal tunnel surgery, 2) right trigger thunb surgery, and 3) right
rotator cuff surgery. Darden filed a claim No. B307805, with the
Comm ssi on on what appears to have been March 7, 1994.

The second work-related injury occurred four years |later, on
July 9, 1998, when Darden suffered an injury to his | eft knee while
climbing into a subway train cab in order to re-qualify as a train
operator after his right shoulder surgery. As a result of that
| ater injury, he underwent | eft knee surgery. For that accident in
1998, Darden filed a claim No. 481077, with the Conm ssion,

apparently on Novenber 24, 1999.

Simultaneous Litigation Before the Commission
Of the Two Distinct Claims

For whatever reason, the claimfor the 1994 injury and the
claimfor the 1998 injury were both brought before the Conm ssion
for hearings on the sane date, April 1, 2002. The Conm ssion
however, carefully rendered separate decisions in the two cases.
In its Oder of April 17, 2002, the Conmi ssion found that as a
result of the 1994 injury Darden had sustai ned:

55% under " QO her Cases" industrial |oss of use of the

body as a result of the accidental injury, 43% of said

accidental injury is reasonably attributable to the

accidental injury to the left shoul der (25 weeks), right

shoul der (100 weeks), left upper arm (30 weeks), right

upper arm (45 weeks), left thunmb (3 weeks) and right

thumb (7 weeks), and 12% thereof is due to the pre-

exi sting condition to the back, right knee, headaches,

and pul nonary.

The Comm ssion al so found:



That the disability to the claimant's |eft shoulder is
causally related to the accidental injury. The d ai mant
is not permanently totally disabl ed.

(Enphasi s supplied).
The relief awarded was as foll ows:

The Conmission finds that the overall disability of
t he cl ai mant does exceed 50% of the body as a whol e and
that the portion due to the pre-existing condition does
not anmount to the 125 weeks of disability benefits, the
Subsequent Injury Fund is not liable at this tine.

It is, therefore, this 17th day of April, 2002, by
the Workers' Conpensation Conm ssion ORDERED that the
conpensation for tenporary total disability term nate on
June 11, 2002 inclusive; and further ORDERED that the
above- naned enpl oyer and above-naned i nsurer pay unto the
above- naned cl ai mant, conpensation for permanent parti al
disability at the rate of $170.00, payable weekly,
begi nni ng June 12, 1999 for a period of 215 weeks.

(Enmphasi s supplied).

That award, at a rate of $170 per week for a period of 215
weeks, woul d have anmounted to a paynment of $36,550 to t he appel | ant
for his 1994 injury. Because the Conm ssion found that 43% of the
industrial loss of the use of the appellant's body was directly
attributable to the 1994 injury, it arrived at the conpensation
period of 215 weeks by taki ng t he maxi mum conpensabl e peri od of 500
weeks for permanent partial disability under the "Qther cases”
subsection and nultiplying by 43% Maryl and Code, Labor and
Enpl oynment Article (LE), 8 9-627(k)(3).

In a separate order, also filed on April 17, 2002, the
Commi ssion found that, as a result of the 1998 injury, Darden had

suffered a "15% 1 o0ss of the left knee." It also found that he was
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"not permanently totally disabled.” The relief awarded for the
1998 injury was as foll ows:

The Commission finds that as a result of the
accidental injury sustained on July 9, 1998 the cl ai mant
was pai d conpensation for tenporary total disability from
July 12, 1999 to July 5, 2000 inclusive.

The Conmission finds that the overall disability of
t he cl ai mant does not exceed 50% of the body as a whole
and the Subsequent Injury Fund is not liable at this
tine.

It is, therefore, this 17th day of April, 2002, by
the Workers' Conpensation Conm ssion ORDERED that the
conpensation for tenporary total disability term nate on
July 5, 2000 inclusive; and further ORDERED that the
above- naned enpl oyer and above-naned i nsurer pay unto the
above- naned cl ai mant, conpensation for permanent parti al
disability at the rate of $94.20, payable weekly,
begi nning July 6, 2000 for a period of 45 weeks.

(Enmphasi s supplied).

That award, at a rate of $94.20 per week for a period of 45
weeks, woul d have anpbunted to a paynent of $4,239 to the appel |l ant
for his 1998 injury. Because the Comm ssion found that Darden had
suffered a 15% loss of the use of the left knee, a schedul ed
menber, it arrived at the conpensation period of 45 weeks by taking
t he maxi num conpensabl e peri od of 300 weeks for permanent parti al
di sability based on the | oss of the use of a leg and nulti plying by
15% LE 8 9-627(d) and (e).

The First Appeal
To the Circuit Court

Dar den appeal ed both awards to the Circuit Court for Baltinore

City for de novo determ nations. See Board of Education v.
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Spradlin, 161 Md. App. 155, 867 A 2d 370 (2005). A problemis that

we have not hi ng except a verdict sheet fromthat appeal de novo and

we do not know, therefore, precisely what issues Darden raised
before the jury. W may, however, be able to come up with sone
i kely inferences.

The two cases came on for ajoint jury trial on March 3, 2003.
After a three-day trial, the jury, in its response to the issues
submitted to it, nade a nunber of specific findings. On the three
key findings, the questions put to the jury by the verdict sheet
and the jury's answers to those questions were as foll ows:

3. Do you find that the O aimnt, Percy W Darden, is
permanent|ly and totally disabled as a result of the
conbi nati on of the January 18, 1994 injury and July
9 1998 injury?

Yes v No

4. What percentage of Percy W Darden's industrial
| oss of use of body (permanent total disability) do
you find as a result of the January 18, 1994
injury?

70%
5. What percentage of Percy W Darden's | oss of use of
| eg (permanent total disability) do you find as a
result of the July 9, 1998 injury (left knee)?

30%

The jury al so found that the percentage of disability "due to
pre-existing condition" was "7%" but that the preexisting
condition was not and was not |likely to be "a hindrance to

claimant's enploynent."” The jury also found that there was no



permanent total disability as a result of either claimalone, but
that there was a pernmanent total disability as a result of the
conbi nation of the two clains.

As aresult of the jury's findings, the trial judge issued the
foll owing Order on March 7:

The above captioned cases havi ng been consolidated and
come to trial before a Court and Jury on March 3, 4 and
5, 2003, testinony having been taken, exhibits having
been subnmitted and the jury having answered issues of
fact finding that the d aimnt/Appellant, Percy W
Darden, is permanently and totally disabled as set forth
in the attached Verdict Sheet.

It is THEREFORE, this 7th day of March, 2003, by the
Circuit Court for Baltinore City, ORDERED, that Wrkers
Conpensation C aim Nos. B307805 and B481077, be and are
her eby reversed and remanded to t he Workers' Conpensati on
Commi ssion for Mdified Oders consistent with the
verdict of the jury.

(Enmphasi s supplied).

Darden took no appeal from either the jury findings or the
subsequent order of the circuit court. Neither did he nove for a
new trial or seek a clarification of any alleged anbiguity in
either the findings or the court order. Those jury findings are
our anal ytic point of departure in assessing the correctness of the
subsequent awar ds.

The Remand to the Commission

On remand, the Conmi ssion, on June 17, 2003, amended its
earlier orders of April 17, 2002. At this point, let it be noted
that we attach no significance to the fact that the Conm ssion

both prior to the first appeal and again after the remand, referred
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to the "loss of the use of the left knee," whereas the circuit
court jury had referred to the "loss of the use of the left leg."
Section 9-627(d)(v) refers to the loss of a "leg." It does not
make finer distinctions between the ankle, the calf, the knee cap,
the thigh, etc. The loss of the use of aleg is the loss of the
use of a leg, whatever the nore particularized etiology for that
| oss m ght have been. Wienever the Conmm ssion wites "knee,"
therefore, we shall, w thout qual mor hesitation, read "leg."

In ternms of the ultimate awards, the Conm ssion rendered
separate decisions in the two cases. In O aimNo. B307805, dealing
with the 1994 injury, the Comm ssion took as its point of analytic
departure the jury's finding, as the Conm ssion recited:

The claimant is permanently totally disabled as a result

of the conbination of the January 18, 1994 and July 9,

1998 injury. 70%of said disability is the result of the

January 18, 1994 injury and 30% thereof is due to the

July 9, 1998 injury to the left knee and 7% thereof is

due to pre-existing conditions.

I n di sposing of the 7% of the disability "due to pre-existing
conditions,"” thereby relieving us of the daunting prospect of
dealing rationally with a conputation that adds up to 107% the
Comm ssion rul ed that the Subsequent |Injury Fund was not invol ved.

The Conmi ssion finds that the overall disability of

t he cl ai mant does exceed 50% of the body as a whol e and

that the portion due to the pre-existing condition does

not amount to the 125 weeks of disability benefits, the
Subsequent Injury Fund is not liable at this tine.

(Enmphasi s supplied).



The award in Case No. B307805, dealing with the 1994 injury,
t hen order ed:

[ T] he above-named enpl oyer and above-named insurer pay
unt o t he above- naned cl ai mant, conpensati on for per manent
total disability at the rate of $510.00, payabl e weekly,
begi nning June 12, 2002 not to exceed the sum of
$178,478.00 allowed under "70% under Oher Cases",
subject to a credit for nonies paid under the Order dated
April 17, 2002.

(Enmphasi s supplied).

The Conmmi ssion then turned to Case No. B481077, dealing with
the 1998 injury. Whereas the original order of the Conm ssion
(April 17, 2002) had found that Darden had suffered a "15%1 oss of
the left knee," the Commission interpreted the jury verdict of
March 5, 2003, as one raising the percentage of |oss of the
schedul ed nmenber from15%to 30% Consequently, its award in that
case was:

An Appeal was filed in the above entitled claimin
the Crcuit Court for Baltinore City and as a result
thereof, it is, therefore, this 17th day of June, 2003 by
the Workers' Conpensation Commi ssion CORDERED that the
Order of this Conmm ssion dated April 17, 2003 is hereby
AMENDED i n accordance with the decision of the Court as
fol | ows:

2. PERVANENT PARTIAL DI SABILITY: The
claimant is not permanently totally
di sabled as a result of this injury. 30%
| oss of use of the left knee; at the rate
of $191.00, payable weekly, beginning
July 6, 2000, for a period of 90 weeks,
subject to a credit for benefits paid
under the Order dated April 17, 2002.

(Enphasi s supplied).



Wher eas the Conm ssion's original award had been for 45 weeks
of conpensation, based on 15% of 300 weeks, the Conm ssion's
recali brated award of 90 weeks of conpensati on was based on 30% of

300 weeks. LE 8§ 9-627(d) and (e).

A Motion for Reconsideration
And Its Denial

Aggrieved that the award for the 1998 i njury was cal cul at ed on
the basis of a 30% permanent |oss of the use of his left knee (or
left leg), rather than on the basis of a 30% | oss of his body as a
whol e, Darden noved for a rehearing. The Conm ssion conducted a
hearing on Cctober 22, 2003. It continued to treat the two clains
as separate and distinct. On COctober 27, it issued two separate
orders. Each order recited:

Hearing was held (no testinony taken) in the above
claimat Baltinore, Maryland, on Cctober 22, 2003 on the
enployer and insurer's and claimant's Mtion for
Rehear i ng.

The Conmi ssion, having granted the Enployer and
Insurer's and Claimant's Mtion for Rehearing, wl]l
affirmits Order dated June 17, 2003.

It is, therefore, this 27th day of Cctober, 2003, by
the Workers' Conpensation Conm ssion ORDERED that the

Order of this Comm ssion dated June 17, 2003, be and the
same i s hereby affirned.

The Second Appeal
To the Circuit Court

On Novenber 5, 2003, Darden filed with the Crcuit Court for
Baltinore City two separate but substantively identical appeals

fromthe two Deci sions and Oders of the Conm ssion. The MAfiled
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two substantively identical responses. On February 17, 2004, the
court ordered the two cases to be consolidated. Prior to the
consol idation, Darden had al ready, on January 7, 2004, noved for
summary judgnent in his favor. The court conducted a hearing on
the notion for summary judgnment on February 13, 2004. It
subsequent |y i ssued a Menorandum Opi ni on and Order on February 26,
affirmng the orders of the Conm ssion. After summarizing the
procedural background of the case and the argunents of the two
parties, the court concl uded:
Al'l parties contend that the case of SIF v. Conpton,
28 Md. App. 526, 346 A . 2d 478, affirnmed in Anchor Mbtor
Freight, Inc. v. Subsequent Injury Fund, 278 Ml. 320, 363

A.2d 505 (1976) provides support for their respective
positions.

After review of the holdings in Conpton and Anchor
Mot or Freight the Court is satisfied that the Orders of
t he Comm ssion apply the correct principles of |aw and
that its findings contained therein are supported by
substanti al evidence. Travers v. Baltinore Police Dept.,
115 Md. App. 395, 419 (1997).

A Row of Fallen Dominoes

W shall reverse the circuit court's order affirmng the
Oct ober 27, 2003, orders of the Comm ssion. To explain that
reversal at the end of the litigational chain, however, we need to
| ook back to the earliest falling of the first domno, the
precipitating event that set a series of errors in irrevocable
not i on. The circuit court was in error on February 26, 2004,
because the Commi ssi on had been in error on Qctober 27, 2003, just

as the Comm ssion had earlier been in error on June 17, 2003. At
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| east part of the reason for the Commssion's error was the
anbiguity of one of the jury's responses of March 5, 2003, which,
in turn, was a product of the anbi guous wording of one of the
i ssues submtted to the jury. Contributing to the risk of
anbiguity in the jury's findings, noreover, was the ill-advised
deci sion of Darden to take an appeal de novo in the first place
from the conpensation award for his 1994 injury, an award wth
whi ch he had no apparent quarrel. It was in major neasure that
ill-advised appeal de novo that set off a chain reaction of

escal ating error.

Reduced to Fundamentals,
This Is a Routine Subsequent Injury Case

Quite aside fromany question of whet her the Subsequent I njury
Fund itself is involved, which we will be discussing further, this
shoul d have been a routine subsequent injury case. If at first

glance it is difficult to conceptualize the case in those sinple

terms, it is only because, although the tw injuries were
sequential, the tw clains were litigated sinultaneously,
essentially as a single package. It becones nore difficult to

vi sual i ze the true sequence of events when everything seens to be
happeni ng at the sane tine.

In the usual subsequent injury case, there is a discrete
sequencing gap between 1) the earlier disability and 2) the
subsequent injury. The earlier disability may have been, on the

one hand, a physical or nedical condition that had no connection
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w th the Wirkers' Conpensati on Comm ssion. Subsequent Injury Fund

v. Teneyck, 317 Md. 626, 566 A.2d 94 (1989). It may, on the other
hand, have been an industrial injury for which the Conm ssion

actually made an award. Blanding v. J.H Andrews & Sons, 36 M.

App. 14, 373 A 2d 19 (1977). In either case, the cause of the
preexisting disability itself and the possible adjudication of its

| egal consequences will ordinarily both be faits acconpli before

t he subsequent injury even takes place. Not only is the injury or
disability an established historic fact, but, nore frequently than
not, its final litigationis ordinarily also an al ready established
historic fact when the subsequent event occurs. There is,
therefore, a fixed historic context in which the subsequent injury
and its litigation my take pl ace.

Such a straightforward, |inear unfolding of events coul d have
been the case here, but it was not. The litigation of the 1994
injury, which ordinarily m ght have preceded the litigation of the
1998 injury by as nmuch as four years, for sone reason proceeded
simul taneously with it. That schedul i ng happenstance, however,
should not blind us to the proper sequencing of the underlying
events thensel ves. The | aw may not have nenori al i zed what happened
in 1994 wuntil 2003, but the accident itself and its physical
consequences were firmy fixed in 1994, Despite an instinctive

tendency to look on the jury findings of March 5, 2003, as
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involving an indivisible entity, the litigational sinultaneity of
the two clains did not wap theminto a single doctrinal package.
The Focus Is on the SUBSEQUENT Injury

This case is controlled by Subsequent Injury Fund |aw,
al though the Subsequent Injury Fund itself has, thus far, done
little nore than hover in the wings. W do not suggest that the
Subsequent Injury Fund wll necessarily be required to pay
conpensation to Darden in this case. It may or nmay not be,
depending on the satisfaction of wvarious, yet unlitigated
qual i fying conditions, such as those spelled out in LE 8 9-
802(b)(3) and (4).

Subsequent injury |aw focuses on the conbined effect of 1) a
preexi sting pernmanent inpairnment and 2) a subsequent injury. |f
the conbined effect "is substantially greater” than that which
woul d have been caused by the subsequent injury al one, Subsequent
Injury Fund law is, at |east tentatively, involved. It was the
claim for the 1998 injury in this case that triggered the
possibility of Subsequent Injury Fund invol venent.

Subsequent Injury Fund |law, the core of which is found in LE
8 9-802, has a double thrust. Subsection (b), its various
conditions being satisfied, provides conpensation to the victim
beyond that which is due from the enployer. Subsection (b)
provi des:

(b) Conpensation from Subsequent Injury Fund.--In
addition to the conpensation for which an enpl oyer or its
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insurer is liable, the covered enployee is entitled to
conpensation fromthe Subsequent Injury Fund if:

(1) the covered enployee has a permanent
impairnent due to a previous accident, disease, or

congenital condition that is or is likely to be a
hi ndrance or obstacle to the enploynent of the covered
enpl oyee;

(2) the covered enpl oyee suffers a subsequent
conpensable accidental personal injury, occupational
di sease, or conpensable hernia resulting in pernmanent
parti al or per manent t ot al disability that S

substantially greater due to the conbi ned effects of the
previ ous i npairnent and the subsequent conpensabl e event
than it would have been fromthe subsequent conpensabl e
event al one;

(3) the conbined effects of the previous
i mpai rment and t he subsequent acci dental personal injury,
occupati onal disease, or conpensable hernia result in a
permanent disability exceeding 50% of the body as a
whol e; and

(4) the previous inpairnment, as determ ned by
the Conmm ssion at the tinme of the subsequent conpensabl e
event, and the subsequent accidental personal injury,
occupational disease, or conpensable hernia are each
conpensable for at |east 125 weeks.

(Enphasi s supplied).

Whereas the thrust of subsection (b) is to extend benefits to
a covered enpl oyee, the counterthrust of subsection (a) istolimt
the liability of the enployer:

(a) Limtation on liability of enployer and
insurer.--1f a ~covered enployee has a pernanent
i mpai rment and suffers a subsequent acci dental personal
injury, occupational disease, or conpensable hernia
resulting in permanent partial or pernmanent total
disability that is substantially greater due to the
conmbi ned effects of the previous inpairnment and the
subsequent conpensabl e event than it woul d have been from
t he subsequent conpensabl e event al one, the enpl oyer or
its insurer is liable only for the conpensation payable
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under this title for the subsequent accidental personal
injury, occupational disease, or conpensabl e hernia.

(Enmphasi s supplied).

Subsection (a), exenpting the subsequent enployer from any
liability beyond that due for the subsequent injury alone, is an
absol ut e. The exenption is not contingent upon conpensation's
bei ng recoverable fromthe Fund. The | aw does not say that soneone
is going to pay conpensation for the victinls enhanced disability,
and that if the Fund does not, then the enpl oyer nust. There is no
conditionlimting the enployer's exenption. Subsection (a) stands
al one.

Bot h subsections, it nust be renenbered, focus exclusively on

t he subsequenti njury and its del eterious effects. The enpl oyer may

be liable for its inmediate consequences, and the Fund, all
conditions being satisfied, may be responsible for its nore

indirect or increnental consequences. In either event,

conpensation is for the subsequent i njury and for the consequences

of that subsequent injury on a victimwth a particular physica

condi tion. No |atter-day conpensation is being made for the

antecedent injury. The preexisting condition  resulting fromit is
sinply the historic backdrop on which the subsequent injury works

its inpact. This focus is for the obvious reason that subsequent
injury law is concerned with the conbi ned effect of a subsequent

injury and a preexisting disability. By definition, only a
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subsequent injury can produce a conbined effect. The prior
acci dent had nothing with which to conbine.
For these reasons, the focus in this case should have been

exclusively on the claimfor the 1998 injury. That claimwas the
claimfor the subsequent i njury, around which this entire body of

| aw revol ves. It alone was the launching pad for any enhanced
conpensation based upon the conbined effect of the preexisting
di sability and the subsequent injury. For a conbined disability,
there nust, to be sure, be an apportionnent. It is not, however,
an apportionnent between CaimA and d aimB. It is, rather, an
apportionnent between 1) the prior existing disability and 2) the

subsequent injury, both within the exclusive enbrace of CaimB

The Identity of the Earlier Employer
Is Immaterial to the Subsequent Injury Litigation

The prior disability my have been the result of 1) a

congenital condition, Dent v. Cahill, 18 Md. App. 117, 305 A 2d 233

(1973); 2) an accidental injury that was not conpensabl e, Reliance

| nsurance Co. v Watts, 16 Md. App. 71, 293 A 2d 836 (1972); 3) a

wor k-rel ated injury when working for an enployer other than the

subsequent enpl oyer, Subsequent Injury Fund v. Deeds, 11 M. App.

335, 273 A 2d 817 (1971); or 4) a work-related injury when worKki ng
for the enployer who al so happens to be the subsequent enpl oyer,

Anchor Motor Freight, Inc. v. Subsequent Injury Fund, 278 Md. 320,

363 A 2d 505 (1976). \What nmatters is the preexisting disability
per se, not responsibility for the disability.
-17-



Nor is it the case that two discrete injuries fuse into a
single unit of conpensation liability just because the sane
enpl oyer was, coincidentally, involved on both occasions. The unit
of nmeasurenent for conpensation purposes is a disability, not an
enpl oyer. The | egal consequences of the 1998 injury in this case
woul d be precisely the sane regardl ess of whether 1) the enpl oyer
at the tine of the earlier injury had been the sane, 2) the
enployer at the earlier tinme had been different, or 3) there had
been no enpl oyer involved with the earlier injury. Qur concern is
with the responsibility of MIA for the consequences to Darden of
the subsequent injury in 1998 and with nothing else. Who, if

anyone, the enpl oyer happened to have been on the earlier occasion

will have no bearing on the litigation followng a subsequent
injury. It does not matter who, if anyone, the prior enployer may
have been for the reason that no conpensation will be exacted for

the earlier injury. The earlier injury is already history. The
earlier disability itself may carry on into the present, but the
acci dent that produced it and the legal liabilities flowing fromit
do not .

In trying to keep the two separate analyses in this case as
distinct as possible, it may help if, instead of referring to the
MIA as Darden's generic enployer, we refer to Enployer A (for

1994's injury A) and Enployer B (for 1998's injury B). That
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Enpl oyer A and Enpl oyer B, by random chance, happen to be one and
the sane is immterial to our analysis.

Anchor Mdtor Freight, Inc. v. Subsequent Injury Fund, 278 M.

320, 363 A 2d 505 (1976), is instructive. The claimant in that
case suffered two separate conpensabl e accidents, one in 1961 and
a second in 1966, while working for the same enpl oyer. As a
consequence of his first accident, the enployee suffered a
fractured spine and severe injuries to both hands. The Comm ssi on,
after determning that he had sustained a permanent partia

di sability, awarded hi m conpensation. 278 M. at 321. Watever
the future mght hold for the claimant hinself, the litigation of
that claimwas over and done with.

A subsequent injury in 1968 produced, as subsequent injuries
frequently do, both immediate consequences and a nore nmassive
conbi ned effect. Judge Digges, 278 M. at 321, described the
conbi ned effect (80% industrial |oss of the use of his body) and
t he respecti ve percentages by which the subsequent injury (52% and
the prior disability (28% conbined to produce that ultimte (80%
effect.

In 1966 the enployee was injured in the second acci dent

wher eby he suffered a fracture to his | eft ankle and | eft

shoul der bl ade. Following this occurrence, the

Commi ssion in 1968 found the claimant was then afflicted

wth a permanent partial disability anmounting to an 80%

industrial loss of the use of his body, 28% due to the

previ ous i npai rnent associ ated with the 1961 acci dent and
52% due to the 1966 accident.

(Enmphasi s supplied).
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Significantly, the enployer at the tine of the 1961 injury
(Enmpl oyer A) was not charged with any of the enhanced conpensati on
due because of the conbined effect, even though it was,
coincidentally, also the enployer at the tine of the subsequent
injury (Enployer B). Any conpensation beyond that due for the 1966
injury (Injury B) alone would be borne, if by anyone, by the
Subsequent Injury Fund.

The award, made under the "Qther Cases" provision of

Maryl and Code was apportioned between the enployer and

insurer (the petitioners) and the Subsequent Injury Fund

(the respondent), the enpl oyer being required to pay 52%

and the Fund being responsible, with a credit for the

anount previously paid in conjunction with the 1961
accident, for the remai ning 28%

278 M. at 321-22. The Court of Appeals held flatly that the
enhanced conpensation for such a cunulative disability is

conpensati on payabl e by the Fund.

[Tlhe Fund is directed to contribute to the enployee's
conpensation an anmpbunt equal to the difference between
the award payable for the subsequent injury alone and
that payable for the second injury conbined with the
previ ous inpairnent.

Id. at 325.

Even t hough the disability resulting fromthe earlier accident
was deened responsible for 28% of the conbined and ultinate
disability, it was the Fund that was responsible for that 28% of
the award, subject to an appropriate credit for any conpensation
al ready paid. Enployer A was not responsible for any part of the

enhanced award, notw t hstandi ng the coincidental fact that it al so
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happened to be Enployer B, the enployer at the tinme of the
subsequent injury. The enployer at the tine of the earlier injury,
whoever it may be, is sinply not responsible for the consequences,

i mredi ate or cumul ative, resulting fromthe subsequent injury.

The Claim for the 1994 Injury

This case is a textbook exanple of what not to do. In
appl yi ng what shoul d have been subsequent injury law, the entire
litigation, particularly on the remand to the Comm ssion, allowed
its attention to wander away from the subsequent injury and to
focus, conpletely inappropriately, on the prior injury. The
litigation of Darden's claimfor his 1994 injury, ironically, had
presented no | egal problem That claim should have been quickly
and quietly disposed of. Had that been done, it would have been
factored out of the subsequent proceedings. Darden was injured on
the job on January 18, 1994. The Commi ssion found that he had
suffered a permanent partial disability under the "other cases”
subsection. The Conmi ssion awarded hi m conpensation of $170 per
week for a period of 215 weeks. Significantly, Darden had no
apparent quarrel with that award. There was no reason, therefore,
for himto seek judicial reviewof it by way of his appeal de novo
on March 3, 20083.

To be sure, had Darden been trying to establish that his 1994
i njuries had caused, for exanple, a 60%industrial |oss of the use

of his body rather than the 43% | oss found by the Comm ssion, an
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appeal de novo would have nmade perfect sense. See Baughman

Contracting Co. v. Mllott, 216 M. 278, 284-86, 139 A . 2d 852

(1958); Ralph v. Sears Roebuck & Co., 102 Md. App. 387, 395-97, 649

A .2d 1179 (1994). Had he prevailed in such an effort, he would
have increased his period of conpensation from 215 weeks to 300
weeks. Darden, however, was nmaki ng no such effort to increase his
award for his 1994 injuries. He had very good reason to appeal the
award for his 1998 injury, but he had no reason to appeal his award
for the 1994 injury.
Al t hough t he skinpy record we have of the jury trial of Mrch
3-5, 2003, does not tell us the formal basis for Darden's seeking
judicial review, and does not give us the benefit of any of the
trial proceedings, we can infer all we need to know fromthe |ist
of nine factual issues that were submitted to the jury for its
determ nation. There has been no suggestion that those questions
did not enbrace every issue with respect to which judicial review
had been sought. There was no objection, then or now, to the
i ncl usi veness of that set of issues. The issues submtted were:
1. Do you find that the Cainant, Percy W Darden is
permanent|ly and totally disabled as a result of the
January 18, 1994 injury?

Yes No

If your answer to No. 1 is YES, stop here.
If your answer to No. 1 is NO proceed to No. 2

2. Do you find that the daimant, Percy W Darden, is
permanently and totally di sabled as a result of the
July 9, 1998 injury?
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Yes No

If your answer to No. 1 is YES, stop here.
If your answer to No. 1 is NO proceed to No. 3.

Do you find that the Cainmant, Percy W Darden, is
permanent|ly and totally di sabled as a result of the
conbi nation of the January 18, 1994 injury and July
9, 1998 injury?

Yes No

If your answer to No. 3 is YES, proceed to No. 4 and No. 5.
If your answer to No. 3 is NO skip No. 4 & No. 5 and proceed
to No. 6 & No. 7.

What percentage of Percy W Darden's industrial
| oss of use of body (permanent total disability) do
you find as a result of the January 18, 1994
injury?

%

Proceed to No. 5

What percentage of Percy W Darden's | oss of use of
|l eg (permanent total disability) do you find as a
result of the July 9, 1998 injury (left knee)?

%

Proceed to No. 8

What percentage of Percy W Darden's industrial
| oss of use of body (permanent partial disability)
do you find as a result of the January 18, 1994
injury?
%
Proceed to No. 7

What percentage of Percy W Darden's | oss of use of
| eg (permanent partial disability) do you find as a
result of the July 9, 1998 injury (left knee)?

%

Proceed to No. 8
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8. What percentage of disability do you find due to
pre-existing condition(s)?

%

Proceed to No. 9

9. Do you find the pre-existing condition(s) a

hi ndrance or likely to be a hindrance to claimant's
enpl oynent ?
Yes _ No

That entire line of questioning concerned exclusively the
subsequent injury of 1998, nost particularly the conbi ned effect of
it and the preexisting disability. "D d the two conbine to produce
either a permanent total disability or a permanent parti al
di sability?" "In either event, what were the proportionate
contributions of 1) the subsequent injury and 2) the preexisting
partial disability?" None of the questions concerned the 1994
injury per se nor did those questions seek in any way to
recal i brate the conpensation for the 1994 claim Darden sinply did
not challenge that award, and its continuing presence in the
ongoi ng proceedi ngs was both conpletely gratuitous and ultimtely
di stracting.

It is obvious that Darden was operating on the erroneous
assunption that, in order for the preexisting disability to be
considered in conjunction with the subsequent injury, it was
sonehow necessary for himto appeal his award for the 1994 injury.

That, of course, was not the case. The litigation with respect to

t he subsequent (1998) injury and all of its incremental sequel ae
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coul d have proceeded just as they did (or should have), even if the
1994 claim had been finally litigated and closed years, or even
decades, before.

The de novo jury's finding that 70% of Darden's condition as
of 1998 was attributable to the disability he had been suffering
since 1994 is not the sane thing as a finding that he had suffered
a 70%1 oss of the use of his body as of 1994. The latter finding,
had it been made (it was not), would have supported an upward
adj ustment of the award for the 1994 claim The fornmer finding,
the one that was nade, would only support an upward adj ustnment of
the award for the 1998 claim

In any event, it is clear that Darden was not seeking judi ci al
revi ew of anything concerning his award for the 1994 injuries per
se. None of the jury's answers to i ssues affected the Comm ssion's
award for the 1994 injuries in any way. That award, therefore,
shoul d have stood conpletely undi sturbed. Erroneously, however,
the circuit court's order of March 7, 2003, reversed the award for
the 1994 injury, as well as the award for the 1998 injury, and
remanded both clainms to the Conmssion "for Mdified Orders
consistent with the verdict of the jury." The first dom no had
fallen.

Once back before the Conmi ssion, the error snowballed. The
only finding nmade by the jury with respect to the 1994 disability

had been made because of the permanent total disability that only
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canme about when the subsequent injury conbined wth that
preexisting disability. Nothing about the prior claimitself was
on the table for reconsideration. The earlier disability was
sinply a part of the historic background on which the subsequent
i njury operated.

As the issues submitted to the jury reflected, there was, very
definitely, a potential involvenent of the Subsequent Injury Fund.
Accordingly, the jury apportioned responsibility for 1998's
permanent total disability to the subsequent injury (30% and to
the preexisting disability (70% . Pursuant to that apportionnent,
Enpl oyer B would be responsible for 30% of the enhanced
conpensation and the Fund, at |least potentially, would be
responsi ble for the remaining 70% of the conpensation, subject to
a credit for whatever conpensation had already been paid by
Enpl oyer A on the award for the 1994 claim LE 8§ 9-804(b); Gay v.

Subsequent Injury Fund, 71 Md. App. 656, 659-61, 527 A 2d 54 (1987)

("That prior conpensation paynents nmay be allowed the Fund as a
credit in any award nade against it seens beyond dispute.");

Subsequent Injury Fund v. Chapman, 11 Md. App. 369, 377, 274 A 2d

870 (1971).

The apportionnment of a share of the 1998 permanent tota
disability to the preexisting disability was not in any way an
aspect of the litigation of the 1994 claim It was, rather, an

i ntegral part of the litigation of the subsequent injury claim the
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1998 claim On remand, however, the Conm ssion erroneously
attributed to Enployer A, for the 1994 accident, a proportionate
share of liability for the permanent total disability, an
apportionnent that had been made by the jury for sole purpose of
determ ning potential Subsequent Injury Fund liability. 1994
liability, by definition, cannot conceivably be based on a
subsequent event that will not occur until four years into the

future. dinev. Gty of Baltinore, 13 Ml App. 337, 343, 283 A 2d

188 (1971), aff'd, 266 M. 42, 291 A 2d 464 (1972) ("W'thout
guestion, the Iliability of the enployer to make worknen's
conpensati on paynents for injuries to the workman ... is fixed at
the tinme of the accident.").

In the hands of the Conm ssion on remand, however, the very

basis for the 1994 award was transfornmed from one predicated on

per manent partial disability into one predicated on a share of

per manent total di sability, a condition that did not even exist in
1994 and should not have entered into any award for that earlier
claim A weekly paynment of $170 escal ated into a weekly paynent of
$510. A total dollar figure of $36,550 clinbed to a dollar figure
"not to exceed the sum of $178,478." The potential liability of
t he Subsequent Injury Fund for the enhanced disability becane the
assigned liability of Enployer A. This was no upward adj ust nent of
the Comm ssion's award for the 1994 claim That was no |onger a

cal cul ati on based on a permanent partial disability pursuant to LE
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8 9-627(k). It was a total transnmutation of the award, with the
bul k of the subsequent injury claimbeing, anachronistically and
erroneously, tacked on to the 1994 cl aim

We hold that the circuit court's subsequent affirmance of the
Comm ssion's order with respect to the 1994 claimnust be and is
hereby reversed. This error could never have happened, of course,
if the award for the 1994 claim which was not being actually
chal I enged, had not unnecessarily cluttered up the proceedings.
Had the 1994 claim been finally litigated before the 1998 cl aim
cane to court, there would have been no such clutter. Had t he
enpl oyer on the 1994 cl ai mbeen different than the enpl oyer on the
1998 claim there would have been no such clutter. Had the
preexisting disability been the result of a non-conpensable
condition, there would have been no such clutter. Unfortunately,

however, there was such clutter.

A Core Purpose of Subsequent Injury Law:
Exempting the Employer From Excessive Liability

As we now turn our focus on the award for the subsequent
injury of 1998, it behooves us to look at the two core principles
of Subsequent Injury Fund aw. The first is to protect the covered
enpl oyee, under certain conditions, from the calamtous
consequences of a subsequent injury heaped on top of a preexisting

disability. In Subsequent Injury Fund v. Howes, 11 Md. App. 325,

329-30, 274 A . 2d 131 (1971), Judge Powers carefully traced the
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history of Maryland's aneliorative efforts, beginning wth the
creation of the Second Injury Fund in 1945:

The concept of providing sonme neans of conpensating
an injured enpl oyee for that portion of disability which
pre-existed the injury upon which a current claimis
based was first introduced into the | aw of Maryl and when
Acts of 1945, ch. 637 was passed and becane effective on
June 1, 1945. This act created a special fund known as
the "Second I njury Fund" and provided that if an enpl oyee
who had previously lost or lost the use of a hand, arm
foot, leg or eye, | ost anot her of those nenbers or organs
in a conpensable accidental injury and thereby becane
permanently and totally disabled, the enployee was
entitled to receive additional conmpensation beyond that
awar ded agai nst the enpl oyer for the current injury, such
addi ti onal conpensation to be paid fromthe Second I njury
Fund.

The intent of the 1945 act was stated to be, "*** to
nake the total paynents to which such enployee shall
becone entitled equal to the conpensation that woul d be
due for permanent total disability."

The Second Injury Fund thus created appeared to
operate satisfactorily wi thout maj or statutory change and
wi t hout appellate judicial interpretation until 1963.

(Enphasi s supplied).
Coverage was significantly broadened with the creation of the
Subsequent Injury Fund, in essentially its current form in 1963.

Acts of 1963, ch. 809, codified, acconplished a
maj or broadeni ng of the original concept. The Subsequent
Injury Fund was created and succeeded to the function of
and pending clainms against the Second Injury Fund.
Orders by the Conmi ssion for paynent fromthe Fund were
no longer limted to cases of permanent total disability
caused by the loss of a second enunerated nenber or
or gan. The 1963 changes provided for paynents of
additional conpensation to an injured enployee who
sustained any injury in a conpensable accident while
previously suffering any ki nd of pernmanent i npairnent due
to a previous accident or a disease or any congenita
condition provided that the end result was pernanent
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t ot al disability or permanent partial disability
exceedi ng 50% of the body as a whol e.

11 Md. App. at 330 (enphasis supplied).

In Labor and Enploynent Article, Title 9, dealing wth
Wor ker's Conpensation, Subtitle 8 deals with Subsequent |njuries.
Section 9-801 sets out the Subtitle's "Statenent of intent."

When a covered enpl oyee has a pernanent inpairnent,
suffers a subsequent acci dent al per sonal injury,
occupati onal di sease, or conpensable hernia resulting in
permanent partial or permanent total disability, and
ot herwi se neets the requirenents of this subtitle, it is
the intent of this subtitle that the total conpensation
to which the covered enployee is entitled equal the
amount of conpensation that would be payable for the
conbi ned effects of:

(1) the previous inpairnment; and

(2) the subsequent accidental personal injury,
occupati onal disease, or conpensable hernia.

(Enphasi s supplied).
Section 9-802(b) then inplenents that |egislative intent by
providing "Conpensation from [the] Subsequent Injury Fund"

whenever, inter alia, the covered enployee 1) has a pernanent

i mpai rment due to a previous accident; and 2) suffers "a subsequent
conpensabl e accidental personal injury ... resulting in permanent

total disability that is substantially greater due to the
conbined effects of the previous inpairnment and the subsequent
conpensabl e event than it would have been from the subsequent

conpensabl e event al one."
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| nextricably intertwined wth that purpose of benefitting the
i njured enpl oyee is the second core principle--the provision that
t he enhanced conpensation due to the enployee because of the
doubl e-barrel ed i npact of the subsequent injury and the preexisting
disability will be borne by the Subsequent Injury Fund and not by
the enpl oyer. Section 9-802(a) expressly provides that

the enployer or its insurer is liable only for the

conpensati on payabl e under this title for the subsequent

accidental personal injury, occupational disease, or
conpensabl e herni a.

(Enphasi s supplied).

A primary purpose for the Subsequent Injury |law s solicitude
for the enployer is the scrupul ous avoi dance of any disincentive
that an enpl oyer m ght have for 1) hiring an enployee with a prior
disability or 2) retaining an enpl oyee who incurs a disability. 1In
either case, the |l aw assures the enployer that it will not be at
ri sk of paying enhanced conpensation because of the vul nerable
physi cal condition of the hired or retai ned enpl oyee. Judge Fi nan

articul ably expressed the |law s purpose in Subsequent Injury Fund

v. Pack, 250 Md. 306, 308, 242 A 2d 506 (1968):

The Subsequent Injury Fund (Fund) was created by
Chapter 809 of the Acts of Maryland 1963. |ts purpose
was to persuade the enployer to enploy the handi capped
individual by limting the liability, which the enpl oyer
may ot herwi se have incurred, in the event the previously
disabled or injured individual sustained a subsequent
occupational injury, although not of itself disabling,
but whi ch, coupled with previous inpairnment, rendered the
i ndi vidual permanently disabled, thus exposing the
enployer to liability for the cunulative effect of the
prior and subsequent injuries. By the terns of the
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statute, if the enployee sustained a subsequent
conpensabl e disability but the cumul ative effect of the
disability and the prior disability resulted in a
permanent total or permanent partial disability, the
enpl oyer and his insurance carrier would only be liable
for conpensation payable by reason of the subsequent
injury. The Subsequent Injury Fund would contribute the
bal ance of the total award, so that the sum of the two
paynents woul d equal t he conmpensati on provi ded by statute
for the conmbi ned effects of both the previous disability
and the subsequent injury.

(Enmphasi s supplied).
Judge Digges subsequently sunmarized the law s effect in

Anchor Mbtor Freight v. Subsequent Injury Fund, 278 MI. at 326:

Consequently, the enployer [is] not penalized for hiring
a worker with a preexisting inpairnent.

(Enphasi s supplied). Judge Rodowsky also put the |aw s purpose

very succinctly in MKenzie v. C.C_ Kottcanp & Sons, 311 Ml. 54,

57, 532 A 2d 703 (1987):

The policy of limting the enployer's liability for
conpensation to that payable for the subsequent injury is
designed to encourage enployers to hire handi capped

Persons.

(Enphasi s supplied).

The way to encourage the continued enploynment of partially
di sabl ed workers is to nake certain that the cost associated with
the enhanced risk of curmulative injury will be borne, under

appropriate circunstances, by the Fund. |n Subsequent Injury Fund

v. Teneyck, 317 Ml. 626, 632, 566 A .2d 94 (1989), Judge WIIliam
Adki ns stressed that the burden of enhanced conpensation is on the

Fund and not on the enpl oyer:
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Thi s purpose is achi eved by assuring that if an enpl oyer
hires a worker with a prior inpairnment, and if that
wor ker _suffers a conpensable injury on the current job,

then the enployer is liable only for the subsequent
injury and not the "cumul ative effect of the prior and
subsequent injuries.” The Fund ordinarily nakes up the

bal ance, since it nust "contribute to the enployee's

conpensati on an anount equal to the difference between

the award payable for the subsequent injury alone and

that payable for the second injury conbined with the

previ ous i npairnent.”
(Enmphasi s supplied).

This Court has regularly acknow edged that the shielding of
t he enpl oyer fromexcessive liability is not only protective of the
enpl oyer but is indispensable to the welfare of the enployed

wor ker. In Barbee v. Hecht Co., 61 Mi. App. 356, 361, 486 A 2d 785

(1985), Judge Cetty said for this Court:

The Fund was established in order to encourage
enpl oyers to hire workers despite their inpairnments. The
Fund furthers this purpose by relieving enployers of all
liability for the percentage of overall disability
attributable to their workers' pre-existing inpairnents.

(Enphasi s supplied).
Judge WIlliam Adkins wote to a simlar effect in C & P

Tel ephone Co. v. Subsequent Injury Fund, 53 Md. App. 508, 511, 453

A 2d 1243 (1983):

[1]t is inportant to keep in mnd the purpose the Fund is
intended to serve. This purpose is to |imt the
liability of an enployer who hires a handicapped
i ndi vi dual who subsequently dies or becones seriously
di sabl ed because of the conbined effects of an injury on
the job and a prior handicap or inpairnent. Generally
speaking, this limtation is achieved by allocating to
the enployer liability for the effects of the subsequent
injury and to the Fund the liability for the effects of
the prior inpairnent.
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(Enphasi s supplied).

I n Subsequent Injury Fund v. Chapman, 11 M. App. 369, 372

n.2, 274 A 2d 870 (1971), Chief Judge Robert C. Murphy encapsul at ed
the principle in a nutshell:
In sinple terms, the enployer was liable only for the

conpensati on payable for the current injury; the Fund was
obligated to pay the rest.

(Enphasi s supplied).

A subsequent injury scenario is a classic situation in which
a whole may, indeed, be greater than the sumof its parts. Two
per manent partial disabilities nay conbi ne to produce a pernmanent
total disability, even when the two fractional disabilities, each
considered in a vacuum mnmight not add up to 100% In Reliance

| nsurance Co. v. Watts, 16 Md. App. 71, 75, 293 A 2d 836 (1972),

Judge Powers posed a hypothetical situation illustrating the
pot enti al probl ens.

If one should assune that a person with perfect
sight in one eye, though blind in the other, may retain
90% of the industrial use of his body as a whole, it
would be clear that loss of his renmining sight would
render him totally disabled. It could be said as a
medi cal fact that the subsequent injury resulted in the
loss of the 90% i ndustrial use of the body as a whole
whi ch he had before the second injury. [|f the contention
of the Subsequent Injury Fund were sound, the current
enpl oyer and his insurer would be responsible for this
90% 1 oss. The risk of this responsibility is precisely
the risk against which § [9-802(a)] protects the
enpl oyer. If it did not afford that protection, the
pur pose of the | egislation, "to persuade the enployer to
enploy the handicapped individual by limting the
liability, which the enployer nay otherwi se have
i ncurred" woul d be defeated at the start.
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(Enmphasi s supplied).
Calculating Subsequent Employer Liability

Al t hough an earlier enployer nmay have been liable to pay
conpensation for the direct and i nmedi at e consequences of the prior
injury that produced the prior disability, there is no case in
whi ch that earlier enpl oyer (Enployer A), follow ng the occurrence
of a subsequent injury, has ever been held responsible for even a
proporti onate share of a permanent total disability attributableto
that prior disability, above and beyond any conpensation paid or

due for the earlier injury alone, considered in a vacuum'?

By way of suppl enmental, post-oral argument conmunication, the
appel l ee (MIA) directs our attention to and relies upon Marshall v.
University of Maryl and, Md. App. ., A2d (2005
[ No. 2258, Septenmber Term 2003, filed February 28, 2005]. W are
very aware of the Marshall opinion, but do not find it apposite to

the i ssues before us.

Marshall, to be sure, deals with an "apportionnment” of
injuries between an earlier and a later accident, but it has
nothing to do with Subsequent Injury Fund law or even with a
situation where the conbined effect of two injuries is potentially
greater than the sum of the parts. Marshall does not deal with
Subtitle 8 in any way.

Marshall's concern, following the arguably ill-advised
consolidation of two clainms, was whether 1) the conpensation due
for injuries to various schedul ed nenbers should all be cal cul ated
at the higher rate applicable at the time (2001) of the later
injury or 2) the conpensation for the injury to the right knee
(injured in 1999) should be based on the |lower rate that applied in
1999. CQur discussion of apportionnment in Marshall was exclusively
in that context:

[ T] he Commi ssion erred because it failed to apportion the

PPD percent age between the 1999 and 2001 i nci dents.

[Where separate accidental injuries occur, t he
(continued. . .)
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Wth respect to the liability of the enployer at the tine of
the subsequent injury (Enployer B), the caselaw spells out
precisely how that enployer's share of responsibility for the
cunul ative permanent disability (partial or total) shall be
cal cul ated. Mich of the thinking of both appellate courts on this

subj ect was pioneered by Judge Powers. 1In Reliance Insurance Co.

v. Watts, 16 Md. App. at 75, he concl uded:

We hold that "the conpensation payable under this
article for such injury," referring to a subsequent
injury which calls for the application of § [9-802(a)],
nust be determ ned upon the assunption that the enpl oyee
had no pre-existing "permanent inpairnent due to previous
acci dent or di sease or any congenital condition, whichis
or is likely to be a hindrance or obstacle to his
enpl oynent . "

(Enphasi s supplied).

(. ..continued)
Comm ssion nust determ ne the PPD percentage caused by
each acci dent, and award conpensati on accordingly.

A valid apportionment for one purpose is not an automatic
i mprimatur of the verb "apportion” at all times for all purposes.
As Judge Powers pointed out in Reliance Insurance v. Watts, 16 M.

App. at 73:

The decl ared | egi sl ative policy that "the enpl oyer or his
insurance carrier shall be liable only for the
conpensati on payabl e under this article for such injury”
does not open the door to apportionnent as the conm ssSion
and the court below applied it, but requires the precise
determ nati on of the conpensati on payabl e for the current
injury.

(Enmphasi s supplied). Beguiled by little nore than the use, in
different contexts, of the word "apportion," the appellee is
conpari ng appl es and oranges.

- 36-



Judge WIlIliam Adkins, who wote extensively on Subsequent
Injury law for both this Court and then the Court of Appeals

adopted the Reliance Insurance standard of neasurenent in C & P

Tel ephone Co. v. Subsequent Injury Fund, 53 Md. App. at 511

In disability cases involving 8 [9-802(a)], this
limting [the liability of an enployer] effect is
achieved by first determning the extent of disability
t hat woul d have been caused by the subsequent injury, had
there been no prior inpairnent, and requiring the
enpl oyer to pay conpensation to that extent.

(Enmphasi s supplied).

A year later, the Court of Appeals, speaking through Judge

Rodowsky, enpl oyed t he sanme neasuring rod i n Subsequent Injury Fund
v. Kraus, 301 md. 111, 112, 482 A 2d 468 (1984):

[ T] he enpl oyer is responsible for so nuch of the award as
equal s conpensati on payabl e for that disability which the
subsequent injury would have caused, absent the prior
inpai rnment, and that the Fund is responsible for the
bal ance of the award.

(Enmphasi s supplied).
The Claim for the 1998 Injury

The subsequent injury in this case occurred on July 9, 1998,
when Darden injured his left knee while clinbing into a subway
train cab in the course of arequalification test. For that injury
al one, the Comm ssion found that Darden had suffered a permnent
partial disability, consisting of a 15%I oss of the use of the | eft
knee. He was awar ded conpensation for a period of 45 weeks (15% of
300 weeks). Darden, as was his right, sought a judicial review of

this award by way of an appeal de novo.
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The Riddle of the De Novo Findings

If some of the problens in this case are attributable to
Darden's pointless appeal of his award for the 1994 injury, yet
ot her problens are attributable to what the jury did, on de novo
appeal, with the 1998 award. Shall we apportion shares of blanme?

A shroud of nystery envel opes | ssue and Answer #5. |f we were
tolook at it in a vacuum we would have to concl ude that we cannot
be certain what was neant by either the question or the answer.

5. What percentage of Percy W Darden's | oss of use of

|l eg (permanent total disability) do you find as a

result of the July 9, 1998 injury (left knee)?
30%

Fol l owi ng the phrase "percentage of," what is the object of
the preposition "of"? Is it "loss of use of leg" or is it
"permanent total disability"? It could plausibly be either and it
I's inpossible to solve the riddle fromthe internal wording al one.

Did the jury find that the 1998 injury to the left knee was
nore serious than the Comm ssion had found; that the percentage of
the loss of the use of the knee was higher; and that, when
i npl enent ed by the Comm ssi on, 90 weeks of conpensation (30%of 300
weeks) for injury to a schedul ed nenber woul d be nore appropriate
than 45 weeks? The precise doubling of the percentage of |oss of
use, from 15% to 30% would support the plausibility of such a

concl usi on.
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O did the jury find, for the first time that anyone had so
found, that the 1998 injury was responsible for 30% of Darden's
permanent total disability? The fact that the "30% answer to
| ssue #5 and the "70% answer to Issue #4 neatly add up to 100%
woul d support the plausibility of such a concl usion.

If we had before us the precise factual issues, if any, that
m ght have been nentioned in the request for judicial review that
woul d help to solve the nystery. W do not. |If we had before us
the evidence that was offered or the argunents that were nmade in
the course of the three-day jury trial, that would help to solve
the nystery. W do not. Was the de novo battle waged over the
conbi ned inpact of the subsequent injury and the preexisting
inmpairment? O did the controversy revolve about the left knee
specifically? W have no direct know edge either way.

Fortunately, however, we are not required to | ook at |Issue and
Answer #5 in a vacuum From the context of the nine issues that
were submitted to the jury and the seven answers returned by the
jury, we infer that the jury's answer of "30% to |Issue #5 referred
to 30%of Darden's permanent total disability and not to a 30%I oss
of the use of the left knee. The first five issues submtted were
all closely related parts of a single larger inquiry. They al
concerned Darden's permanent total disability. |If any one of the
guestions had been mssing, the total inquiry would have been

bi zarrely inconplete. |Issue #1 asked if there was a pernmanent and
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total disability as a result of the 1994 injury alone. The jury
said, "No." Issue #2 asked if there was a permanent and tota
disability as a result of the 1998 injury alone. The jury said,
"No." | ssue #3 then asked if there was a pernmanent and tota
disability as a result of the 1994 and 1998 injuries conbined. The
jury said, "Yes."

As a direct result of that answer, the jury was then
instructed: "If your answer to No. 3 is YES, proceed to No. 4 and
No. 5." No. 4 and No. 5 were a conplenentary package. |ssue No.
4 asked what percentage of the permanent total disability was a
result of the 1994 injury. The jury answered, "70%" |Indicating
that the two answers were necessarily tied together, the jury,
after answering No. 4, was explicitly directed, "Proceed to No. 5."
However inartfully and anbi guously it may have been phrased, |ssue
#5 then conpleted the five-issue package by seeking to know what
percentage of the permanent total disability was a result of the
1998 injury. The jury answered, "30%" No. 4 and No. 5 were
necessarily related, conplenentary issues.

If the jury answer to Issue #3 had been that Darden had not
suffered a permanent total disability, then conpl enentary | ssues #6
and 7, inquiring into the respective percentages of responsibility
of the 1994 and 1998 injuries for Darden's permanent partial

disability, were to be answered as a package, just as |Issues #4 and

5 had been an indivisible package with respect to pernanent total
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disability. Qur conclusion with respect to the neaning of Issue
and Answer #5 may have been inferential, but it is, in the |ast

anal ysi s, indisputable.
The Subsequent (1998) Injury Award on Remand

Wien the two awards cane back to the Conmm ssion on remand from
the circuit court, the Conmm ssion seenmed to understand the
significance of the jury's answers to Issue 3, 4, and 5, in
conbination, just as we understand it. In its Award of
Conpensation for the 1994 injury, the Conm ssion answered | ssue #6
before it with the foll ow ng response:

The claimant is permanently totally disabled as a result

of the conbination of the January 18, 1994 and July 9,

1998 injury. 70%of said disability is the result of the

January 18, 1994 injury and 30% thereof is due to the
July 9, 1998 injury to the left knee.

(Enphasi s supplied). The 1998 injury may have been literally "to
the left knee,” but its 30% share of responsibility was
unquestionably for Darden's permanent total disability.

As the Comm ssion proceeded fromthe reformati on of the 1994
award to the reformation of the 1998 award, however, sonething
i nexpl i cabl e happened. It suddenly treated the jury's response to
|ssue #5 as if it had had reference to a limted injury to a
schedul ed nenber (the left knee or left leg) in a vacuumand had no
reference to the permanent total disability or to the 1998 injury's
contribution thereto. Al though the Comm ssion had, on its

di sposition of the conpanion claim taken apparent cognizance of
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the 70% proportion of the permanent total disability attributable
to the 1994 injury, it chose to ignore the 30% responsibility
attributable to the 1998 injury.

As a direct result of msinterpreting the jury's finding, the
Comm ssion further ruled that the conpensation period of 90 weeks
for the injury to the left knee was not enough to establish
Subsequent Injury Fund invol venent pursuant to LE 8§ 9-802(b)(4).
There is inherent in the Conmssion's reasoning a "Catch 22"
par adox. The reason the Commission could ignore the 30%
contribution to the permanent total injury was because the Fund was
not involved and no apportioning would be necessary. But the
reason the Fund was not involved was because the Conm ssion had
ignored the 30% contribution to the permanent total disability.
Capt ai n Yosarian woul d have felt the pain.

W hold that the Conmi ssion's award for the 1998 injury on
remand, based on its erroneously narrow reading of the jury's
findings, was in error.

CONCLUSION

The whole in this case is significantly greater than the sum
of its parts. The first and the greater of the two parts, the
ultimately undisturbed award for the 1994 injury, was for a
permanent partial disability at the rate of $170 per week for a
peri od of 215 weeks, for a total paynment of $36,550. The second

part, the ultimately undi sturbed award for the 1998 injury, was for
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a permanent partial disability at the rate of $94.20 per week for
a period of 45 weeks, for a total paynent of $4,239. The sum of
the two parts would be conpensation for a period of 260 weeks in
the total amount of $40, 789.°7

The whole in this case woul d, i ndeed, be significantly greater
than the sumof these parts. Based on the jury's finding that the
conmbi nation of the 1994 and 1998 injuries produced a permanent
total disability, the Conmm ssion, on remand on June 17, 2003,
correctly ruled that Darden had suffered a permanent total
disability. Al though the Comm ssion never finalized the anmount of
conpensati on that woul d be due for that permanent total disability,
its partial award indicated that the conpensation for the whole
would be significantly greater than the sum ($40,789 or even
$53, 740) of the parts. Based on the jury's finding that 70%of the
permanent total disability was attributable to the preexisting
injury fromthe 1994 accident, the Comm ssion, on sone reckoning
beyond our ken, nultiplied $510 per week by 350 weeks and cane up
with $178,478 as the 70% portion of Darden's pernmanent total

disability.?

2Even if one were to accept the interpretation that the jury's
finding on the appeal de novo had had the effect of increasing the
award for the 1998 injury to one of $191 per week for a period of
90 weeks, even then, the sum of the two parts would have been
conpensation for 305 weeks in the total anobunt of $53, 740.

3Al t hough t he Commi ssion, on renand, recognized that the jury
had determ ned 1) that Darden, as a result of the subsequent injury
(conti nued. . .)
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When t he whol e, whatever the final dollar amount m ght be, is
substantially greater than the sum of its parts, it is the
Subsequent Injury Fund, if anyone, that is responsible for the
di fference, and not the enpl oyer. The enployer is not responsible
even if, for some reason, the Fund is excused fromliability.

I n subsequent injury |aw, noreover, it is, by definition, the
award for the subsequent injury that <carries wth it the
possibility of enhanced conpensation and Fund invol venent. That
baggage is not borne by the possible award for the injury that
produced the preexisting disability.

Both of those basic principles were offended in this case.
The enhanced conpensation for the conbined effect of prior
i mpai rment and subsequent injury was i nposed upon the enpl oyer and
not upon the Fund. That is error. The enhanced package, noreover,
was attached to the 1994 award and not to the award for the
subsequent (1998) injury. That is error. Dar den may have been
entitled to a bigger award than he received. He may have been due

enhanced conpensation for a permanent total disability. If so,

3(...continued)

conbined with the preexisting disability, had suffered a permnent
total disability; and 2) that 70% of that total disability was
attributable to the 1994 injury, it then seened to calculate its
reformed award for the 1994 injury on the basis of a permanent
partial disability, under LE 8 9-627(k), w thout any recognition of
the fact that the disability had been enhanced into a greater and
per manent one by the subsequent injury.
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however, it was from a different defendant and on a different
claim
Subsequent Injury Fund Involvement
What, then, are the inplications of our reversal for Darden?

The jury's de novo findings of fact determ ned that, as a result of

the subsequent injury of 1998's conmbining with the preexisting
i mpai rment from1994, Darden suffered a permanent total disability.
The jury further determ ned that 30% of responsibility for that
total disability was attributable to the 1998 injury. At that
poi nt, the Comm ssion shoul d have cal cul ated the conpensati on t hat
would be due to Darden for his permanent total disability.
Enpl oyer B would be liable for 30% of that total conpensation
figure.

The jury had al so found that 70%of the responsibility for the
permanent total disability was attributable to the prior inpairnent
(resulting fromthe 1994 injury). Potentially at |east, the Fund
woul d be liable for 70% of the total conpensation figure, subject
to a credit for whatever conpensation Darden had received or was
about to receive from Enpl oyer A

The invol venment of the Subsequent Injury Fund is governed by

Subtitle 8 and particularly by LE § 9-802(b). In Subsequent Injury

Fund v. Thomas, 275 Ml. 628, 632, 342 A 2d 671 (1975), Judge

Eldridge wote of the conditions that nust be satisfied for the

Fund to be deened |i abl e.
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[A] claimant is entitled to receive benefits from the
Subsequent Injury Fund only when several conditions are
satisfied. First, the enployee nust have a "pernanent
i npai rment due to a previous accident or disease or any
congenital condition, which is or is likely to be a
hi ndrance or obstacle to his enploynent."” Second, the
enpl oyee nust incur "a subsequent disability by reason of
a personal injury, for which conpensation is required by"
t he Worknen's Conpensation Act. Finally, the "previous
impairment and subsequent accidental injury," when
conbi ned, nust result in total disability or a pernmanent
partial disability which exceeds 50% of the body and
which is "substantially greater ... than that which would
have resulted fromthe subsequent injury alone."

(Enmphasi s supplied).
One additional precondition was |isted by Judge WIIiamAdkins

i n Subsequent Injury Fund v. Teneyck, 317 Md. 626, 632-33, 566 A. 2d

94 (1989), as he described the

conditions that mnust exist before the Fund is brought
into the picture. They are: (1) that the conbined
effects of the previous inpairnent and the subsequent
injury must result in a permanent disability that exceeds
50 percent of the body as a whole; and (2) that the
previous inpairnment and the subsequent injury are each
conpensable, "as determ ned by the Conmi ssion," for not
| ess than 125 weeks.

(Enphasi s supplied).

Out of the Wings
And Onto Center Stage

Although it is sorely tenpting to make a final pronouncenent
w th respect to the involvenent of the Fund, it is not fitting that
we shoul d do so. Throughout every stage of this case, the Fund has
been, at the very |least, hovering closely in the wings. Its role,
however, has remai ned, through no fault of its own, nebul ous. At

every opportunity, the Conm ssion, on both clains and at both the
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initial hearing and on remand, has declared the Fund to be
uni nvol ved. Al parties to this appeal treat the Fund as
uni nvol ved, despite what seens to us to be strong indications to
the contrary. Before being held to be involved, the Fund is
entitled to a formal opportunity to respond and to of fer whatever
defenses it may have to its liability.

The Subsequent Injury Fund may be nade a formal party to the
case at any tinme. Section 9-807(b)(1) is explicit:

(b) Tine of inpleading.--(1) The Subsequent Injury

Fund may be inpl eaded at any stage of the proceedings:
(1) before the Conm ssion; or

(1i) on appeal.

(Enmphasi s supplied). Section 9-807(b)(2) then nmakes it clear that
the Fund nust be given a formal "opportunity to defend agai nst the
claim”

(2) |If the Subsequent Injury Fund is inpleaded on
appeal before a circuit court or the Court of Special
Appeal s, the court shall

(1) suspend further proceedings; and

(i1i) remand the case to the Conmi ssion for
further proceedings to give the Subsequent Injury Fund an
opportunity to defend against the claim

(Enmphasi s supplied). See Eastern Stainless Steel v. N chol son, 306

Ml. 492, 510 A 2d 248 (1986).

As Judge Cathell pointed out for this Court in Subsequent

Injury Fund v. Ehrman, 89 Md. App. 741, 751, 599 A 2d 875 (1992),

t he Fund nmust be afforded the opportunity to defend a clai mbefore

any award nay be made against it.
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The Act requires that the Fund be inpl eaded as a person
and party to defend against the claim or action before
any award can be nade against it. The existence of a
subsequent accident and a causal connection are
prerequisites for establishing the fund' s liability. To
hold that the Fund is not entitled to challenge the
conditions precedent to a claimagainst it would be to
make neani ngl ess the Legislature's granting to the Fund

status as a party with an opportunity to defend. It is
cl ear that when the Legi slature conferred party status on
the Fund it was as a full, not a titular, party.

(Enphasis supplied). Qur opinion nade it very clear that if that
I npl eading of the Fund results in sone delay in ultimtely
resolving the case, so be it.

The claimant, the enpl oyer, and the Conmi ssi on have

the right to inplead the Fund. If the timng of that
impleading requires issues to be relitigated, it is
through no fault of the Fund. The necessity for

relitigationis, under those circunstances, caused by t he
failure of the other parties or the Conm ssion to inpl ead
the Fund at an earlier stage.

Accordi ngly, we hold that when t he Subsequent | njury
Fund is i npl eaded at any stage of a proceeding it has the
right to assert a conplete defense to the clai m against
it, includingraisingthe issues of accidental injury and
causal connecti on.

89 M. App. at 52 (enphasis supplied).

At the renmand before t he Conm ssion, the Fund may be i npl eaded
1) by Darden, 2) by the MIA, or 3) by the Conmission itself sua
spont e. The Fund nust, however, very definitely be inpleaded
before any award may be nade against it. |In this case, however, no
further formal or cerenonial inpleading of the Subsequent Injury
Fund will be required. The Fund has, at the very |east, been

hangi ng around t he bal | park since the opening pitch. On the second
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appeal to the circuit court in February of 2004, the Fund
participated in the oral argunent. On this appeal, the Fund is
| isted as one of the appellees. It submtted an appellee's brief
of its own.

Because, however, every ruling at every stage of these
proceedi ngs has treated the Fund as uninvol ved, and because both
Darden and the MIA have chosen to regard the Fund as uninvol ved,
the Fund has never actually been called upon to contest its
liability pursuant to LE §8 9-802(b). As our discussion throughout
this opinion has stressed, however, indications of potential Fund
i nvol venent are very definitely blowng in the w nd. Under the
ci rcunst ances, the Fund should be afforded the opportunity, on
remand of the case to the Comm ssion, to argue any defenses to its
liability that it may wish to assert.

The | anguage of Judge Deborah Eyler for this Court in Carrol

v. State of Maryland, 136 Ml. App. 319, 328, 765 A 2d 998 (2001),

is particularly pertinent in pointing out that the prior failurein
this case to have found any invol venmrent by the Fund is not at al
foreclosing, and that all that is needed for inpleading the Fund
are "conditions for paynent by the Fund [that] nay be found, even
t hough they have not yet been found.™
The pertinent |anguage of LE § 9-807 nmakes plain

that, so long as the case is one "invol ving paynent from

t he Subsequent I njury Fund," the Fund nay be i npl eaded at

any sStage of the proceedings, including before the

Conmmi ssion, beforethe circuit court on appeal, or before
this Court. Gven that the statute concerns the process
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for bringing the Fund into a case, at any stage of the
proceedi ngs, for the purpose of allowing it to "defend
the claim" it likewise is clear that cases "involving
paynent by the Subsequent Injury Fund” are not lintedto
t hose in which there already has been a finding that the
conditions requisite for paynent by the Fund have been
net. Rather, cases "involving paynent by the Subsequent
| njury Fund" nust include those in which the conditions
for paynent by the Fund nay be found, even though they
have not yet been found.

(Enphasi s supplied).
Afterthought
Just as the verb "apportion" has different mneanings in
different contexts, so does the verb "enhance." When two accidents
occur sequentially, and could be litigated sequentially, but are
litigated sinmultaneously, the risk of error is greatly enhanced.

JUDGMENTS REVERSED AND CASE
REMANDED TO THE CIRCUIT COURT
FOR IT TO REMAND TO WORKERS'
COMPENSATION COMMISSION FOR
FURTHER PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION;
COSTS TO BE DIVIDED EQUALLY
BETWEEN THE APPELLANT AND THE
APPELLEE, MTA.
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