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This case pits a citizen's constitutional rights to free
speech, due process, and freedom from unreasonabl e sei zures agai nst
an undercover police officer’s interests in concealing her
occupation and identity. Wayne Nel son Davis, appellant, brings
hi s second appeal to this Court arising out of litigation that he
initiated in 1991 in the Grcuit Court for Wrcester County agai nst
Ocean City Police Oficer Bernadette D Pino, the Mayor and City
Council of Ccean Cty (“Ccean City”), and D strict Court
Commi ssi oner Donald E. Turner, appellees.! The suit challenged
appel lant’s arrest and incarceration in July 1991 on charges that,
in May 1991, he hindered two undercover police officers in the
performance of their duties. The hindering charges resulted from
appel lant’s public disclosure that D Pino and Alice Brunbley were
under cover narcotics officers.

In his anended conplaint, appellant |odged clains against
appel | ees pursuant to the GCvil R ghts Act of 1871, 42 U S.C 8§
1983, claimng violations of his rights under the First, Fourth,
Fifth, Sixth, E ghth, and Fourteenth Amendnments of the United
States Constitution. Additionally, Davis sued D Pino and Ccean

City for violations of his rights under Articles 21, 24, 25, 26,

The circuit court initially granted summary judgnent in favor
of appel | ees, but Davis successfully challenged that ruling in the
Court of Appeals. Davis v. DPino, 337 Ml. 642 (1995). The Court
of Appeals held that this Court erred when it concluded that even
t hough summary judgnent was inproperly granted, dismssal was
nonet hel ess warranted because Davis failed to state a claim for
relief. See Davis v. DiPino, 99 M. App. 282 (1994). For a
summary of the facts alleged in the original conplaint, see Davis,
337 M. at 644-647.



and 40 of the Maryland Declaration of R ghts. Appel I ant al so
presented intentional tort clains against D Pino and Ccean Gty for
false arrest, false inprisonnent, malicious prosecution, and abuse
of process. Further, Davis sought to |odge a class action and an
i ndi vidual claim against Turner, claimng, inter alia, that he
repeatedly violated Maryland Rule 4-212(d)(1) by issuing arrest
warrants when summobnses were appropriate. Appel | ant  sought
conpensatory and punitive damages from Di Pino and Ocean City and
injunctive and declaratory relief against Turner.

DiPino and GOcean City jointly answered and asserted
affirmati ve defenses of sovereign imunity, qualified immunity,
good faith imunity, and statutory inmunity. Turner noved to
dismss the anmended conplaint for failure to state a claim and the
court granted his notion. Eventually, in Decenber 1995, the case
against DPino and Ccean Gty was tried to the court. At the close
of appellant's case, the court denied D Pino’'s notion for judgnent,
granted judgnment in favor of Ocean Cty on the federal § 1983
clainms and the State intentional tort clainms, and reserved as to
the State constitutional tort clainms against Ccean City. At the
close of all the evidence, the circuit court heard argunment only
fromappel l ant and, thereafter, it orally granted judgnment in favor
of "the Defense.”

Appellant tinely noted the instant appeal and presents the

follow ng issues for our en banc review, which we have rephrased



slightly:

| . Was there probabl e cause to believe that appell ant
commtted the crinme of hindering?

1. Even if there was probable cause to believe that
appellant commtted the offense of hindering, did his
arrest violate his constitutional right to free speech?
I11. Dd the trial court err when it granted Ccean Gty's
Motion for Judgnment at the concl usion of appellant’s case
on the intentional tort clains?

IV. Didthe trial court err in admtting the testinony
of Trooper Alice J. Brunbley when appellees did not
supply her address or tel ephone nunber in discovery when
it was available to thenf

V. Did the trial court err in admtting testinony
regarding a prior investigation of appellant?

VI. Did the trial court err in granting Conm ssioner
Turner's notion to di smss?

We hold that appellant was unlawfully arrested for the crinme
of hindering. In this regard, the circuit court erred in
concluding that Oficer D Pino had probable cause to believe that
Davis had commtted the offense of hindering. In our view,
appellant’s arrest in July 1991 also violated his State and federal
constitutional rights to free speech. Accordingly, we shall vacate
the judgnments in favor of D Pino on the federal and State
constitutional claimts and remand the matter for further
proceedi ngs, including a consideration of appellees’ immunity
def enses.

As Davis was arrested w thout probable cause, we shall also
vacate the judgnents in favor of D Pino and Ocean City with regard
to the malicious prosecution claim and remand for further
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proceedi ngs. W shall, however, affirmthe judgnments in favor of
Ccean City with respect to the constitutional clains and the
remaining intentional tort clains. Because the class action claim
agai nst Turner has not been preserved for our review, and appell ant
has failed in his individual capacity to state a claim against
Turner, we shall also affirmthe judgnments in favor of Turner. In
light of our holdings, we need not consider appellant’s discovery
contention. Moreover, we decline to consider whether the court
erred in admtting testinony about D Pino's original investigation

of Davi s.

Factual Summary

In May 1991, DiPino and Brunbl ey were enployed by the Ccean
City Police Departnent as undercover narcotics detectives.?
Approxi mately one year earlier, when D Pino and Brunbley were
attenpting to nake contact with possible narcotics suspects, they
met Davis, a long-tine Ccean Gty resident who was then in his md-
forties, as he was riding his bicycle along the boardwal k.
According to the officers, appellant expressed an interest in
purchasing marijuana. Although appellant denied this allegation,
the parties nonethel ess agree that, as a result of the encounter on

t he boardwal k, Davis becane the target of a “reversal,” whereby an

By the tinme of trial in 1995, D Pino had been pronoted to the
rank of sergeant, and Brunbl ey was enpl oyed by the Del aware State
Pol i ce.



undercover officer tries to sell a controlled dangerous substance
to sonmeone suspected of involvenent wth drugs.

Soon thereafter, Davis net D Pino, Brunbley, and Gary Hol t zman
at the Inlet Lodge, where Davis had been working for nany years as
a bartender, and at the Enbers Restaurant. Davi s recogni zed
Hol t zman, an Ccean Gty police sergeant, because Davis’'s child and
Holtzman’s child were school nates. He then informed D Pino and
Brunbley that Holtzman was actually a police officer. D Pi no
testified: “1I went around to talk to M. Davis, and M. Davis
war ned nme about Sergeant Holtzman. He said he believed that he was

a police officer and to be careful.”

As a result of the disclosure concerning Holtzman, D Pino
assunmed that Davis knew that she, too, was a police officer, and
that the sanctity of her cover had been jeopardi zed. Consequently,
Di Pi no deci ded to abandon her investigation of Davis because it was
“pretty noot.” She explained: “At that point, | really felt we
didn’'t have anywhere else to go in this case, because trust, and
not believing that you re a police officer, is a key to a narcotics
i nvestigation.”

By happenstance, about a year later, during the |ate evening
hours of Sunday May 11, 1991 or the early norning hours of Mbnday,
May 12, 1991, Di Pino and Brunbl ey encountered appellant, who was
with his friend, Frederick King, in the vicinity of Wcomco Street
and the boardwal k. According to the police officers, Wcomco
Street is heavily populated wth drug users, drug sellers, and
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“bi ker gangs.” The officers had just |left The Cork Bar where, in
their undercover capacities, they had net with two “targets.”

Appel l ant testified that, on the night in question, he net
King, a purveyor of such itens as cotton candy and funnel cakes,
when King was closing the famly store, known as “Kingie's.” At
around 1: 00 a.m, appellant and King were chatting at appellant's
car, on the north side of Wcomco Street, when appellant saw
D Pino and Brunbl ey energe froma sandw ch shop on the south side
of Wcomco Street, which was | ocated between The Cork Bar and The
Bearded Clam about 65 feet away. After Davis made eye contact
with D Pino and Brunbl ey, Davis testified that he said to King, in
a normal conversational tone:

"Look, those were the two girls that were going to cone

in last year and give ne sone pot and have M. Holtzman

bust nme", right? And M. King said, "What are they?

Narcs?" And | says, "I don't know what they are.”

says, "They could be under cover or anything."?
Appel lant testified further that the two wonen then wal ked across

the street, and the foll ow ng col |l oquy ensued:

Ms. DiPino said to ne, she said, "Wuat are you talking
about? Us?" And | said, "No, I'mnot tal king about you.

| was tal king about business.” She said, "Well, that's
what |'minterested in is your business.” And | said to
her, | said, "You know what ny business is?" She said,
"What is that?" | said, "None of your business.” That
was the only conversation taken [sic] between ne and Ms.
Di Pi no.

At trial, appellant initially denied that he knew the two
wonmen were undercover police detectives. In his deposition
testinony and in an affidavit submtted pre-trial, however, he had
acknow edged that, at the tine of the occurrence, he knew the two
wonen were police officers.



According to appellant, there was little activity on the street at
that time. After the conversation, the officers entered a white
Must ang and drove away. Thereafter, Davis went to The Bearded
Clam which had about 14 patrons in it at the tine.

King corroborated that he nmet with appellant after he closed
his store. He explained that he sells the kind of food that people
eat when it is late, so he usually is anong the |ast persons to
close a store on the boardwal k. As it was early in May, he stated
that "[t]here wasn't hardly anybody around.” He added: "I think we
were the only ones on Wconm co Street."

Wiile King and Davis were talking, King said that "M . Davis
nodded over and he said, 'There's two girls in the sub shop where
one’s [sic] tried to sell nme some weed.' And | said, 'What are
t hey? Narcs?' And he goes, 'I don't know what they are.’" Al though
a conversation then ensued between Davis and one of the wonen, but
he had no recollection as to what was said.

In the defense case, O ficer Brunbley explained that, on the
evening in question, she and D Pino had worked undercover at The
Cork Bar. Wen they left that establishnment, the officers began to
wal k toward their car, which was parked on the other side of
W com co Street. While crossing the street, Brunbley becane
al armed because she heard Davis “make a statenent about, 'Those
girls,” "narc', 'undercover detectives', 'undercover officers'
were the words that | saw comng out of his nmouth,” in a voice
"l oud enough that | clearly heard himat a distance of nine to ten
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feet." She added: "Wcomco Street is perhaps one of the busiest

streets in Qcean City on one of the |oudest parts of the boardwal k.

And . . . over all . . . of the noise of the three bars on that
street, | still heard himquite clearly." Brunbley did not recal
a lot of people on Wcomco Street, however. Mor eover, while

several people were on the boardwal k in front of The Cork Bar, she
conceded that she did not see the two targets with whom she had
just net.

In her testinony, Oficer DPino related two earlier contacts
with Davis in 1990. As to one, over defense objection, she
recounted the basis of her suspicions that Davis was involved with
mar i j uana and perhaps other control |l ed dangerous substances. She
also testified that she had engaged in a conversation wth
appellant in 1990 on the boardwal k, which |ed to an unsuccessf ul
effort to arrange a drug transaction with Davis.

Di Pino’s account about the night in issue paralleled
Brunbl ey’ s version of events. D Pino stated that she and Brunbl ey
met with two targets at The Cork Bar during the evening of May 12,
1991 and, after leaving the bar, she noticed appellant as she
started to cross Wcomco Street. D Pino expl ai ned: "[Als we

started to cross the street--we were about in the mddle of the

street--1 heard M. Davis clearly say, and it was in a very | oud
voice, um 'Those girls are undercover cops. Those girls are
“narcs""'" In further describing Davis's voice, D Pino said that

it was “very much . . . louder” than a normal conversational tone.

8



She testified:

It was very loud. | could hear it very loudly. And I

believe by the | ooks that | got fromthe bikers and the

people that were standing in front of the Bearded C am

that they al so heard what he was saying. And it was in

a loud, distinctly loud voice, in ny opinion, intended to

bl ow our covers.
(Enphasi s added). D Pi no added: “l was concerned that he had
bl omn our cover. And | said to him 'You better watch how | oud
you' re saying things. You don't know who's listening.'" She al so
bel i eved appellant “distinctly neant to bl ow our covers.”

Al t hough Di Pino acknow edged that the area was beginning “to
w nd down,” she clained that she imediately turned to | ook toward
The Bearded C am and saw several bikers standing outside, as well
as a bouncer naned Jeff, who was another "target" suspected of
selling marijuana. According to D Pino, "the bikers gave us dirty
| ooks. | was really concerned about our safety.” The two targets
with whom D Pino had just net had already left the area by the tine
of the incident. Nevertheless, D Pino asserted that *“anybody that
was standing out on the street was a potential . . . target.”

After the encounter with appellant, D Pino and Brunbley got in
their car and drove to the police station. At the time of the
incident, D Pino "believed that there was a crine that had been
commtted, but [she] wasn't exactly sure what it was or if Maryl and
even had a law to match what had just taken place." At the

station, the officers discussed the incident with other officers

who had experienced simlar problens wth having their covers



“bl own. ”

Di Pino al so explained the inportance of her “cover” to her
personal safety, to the integrity of her investigations, and to her
ability to continue to work undercover. Although D Pino believed
that both her safety and the investigation had been “jeopardized,”
and she was unsure if a crinme had been commtted, D Pino never
contacted the State’'s Attorney to discuss the incident. |nstead,
she spoke with a court comm ssioner and | earned that Davis could be
charged with the crinme of hindering. Nevertheless, notw thstanding
the “extrenme danger” that D Pino believed appellant had created,
the matter “kind of got put on the back burner.”

On July 5, 1991, alnost two nonths after the incident, and
during one of the busiest weekends of the beach season, Di Pino
filed an Application for Statement of Charges. |In the Application,
she averred that appellant had stated the following to an unknown
white male: ““Look those two girls are narcs’ . . . in a loud
enough voice as so [sic] the Det,s, [sic] approximately 3 yards
away, could hear and any passerby could al so hear” thereby “pl acing
the Det’s. in extreme danger and conprom sing their cover.” Upon
review of the application, Conm ssioner Turner determined to issue

an arrest warrant, rather than a summons.*

‘Appel l ant’s hone address appeared on Di Pino's application
In Davis v. D Pino, 99 Mi. App. at 294, rev’'d on other grounds, 337
Ml. 642 (1995), we rejected as unfounded appellees’ claim that
there was a “substantial |ikelihood” that Davis would not respond

(continued...)
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DiPino attributed her |engthy delay in pursuing charges to her
i nvol venent in two ot her undercover investigations that she felt
were nore pressing. Yet during the period between May 12, 1991 and
July 5, 1991, D Pino acknow edged that she had filed charges in
ot her cases. She also conceded that only mninmal tinme is needed to
conpl ete the necessary paperwork. |In submtting the application
for charges, DiPino insisted that she acted without nmalice and in
the belief that she had probable cause to apply for the statenent
of charges.

On the evening of Saturday July 6th, 1991, while appellant was
at work at the Inlet Lodge during a crowded holi day weekend, he was
arrested on charges of “obstructing & hindering,” pursuant to the
statenment of charges and warrant issued by Conmm ssioner Turner
Conmi ssi oner Turner set bail at $50,000. Unable to post the bai
i mredi ately, appellant spent two nights in jail. In Cctober 1991,
on the day set for Davis's crimnal trial, the State entered a
noll e prosequi as to all charges.

At the close of evidence in the wunderlying civil suit,

appel l ant’ s counsel contended that D Pino “never had probabl e cause

(...continued)

to a summons. W acknow edged, however, that there is no
constitutional requirenent conpelling the issuance of a summons,
and held that “civil actions for declaratory or injunctive relief
are not anong the consequences of nonconpliance with Rule 4-212.”
| d. Nevert hel ess, we were “persuaded that Comm ssioner Turner
shoul d have issued a sunmons in this case.” |d. at 293; see also
MI. Rule 4-212(d)(1).

11



to believe [appellant had] commtted a crinme.” He pointed to the
| ack of evidence that D Pino was engaged in the performance of duty
at the tinme of the incident, asserting that only if everyone on the
street were considered a target could the officers have been
engaged in the performance of their duties. Counsel stated: “You
can’t tell me they' re engaged in buying drugs and investigating
drugs every mnute that they have a pair of jeans and a tee shirt
on.” Moreover, even if the officers were engaged in the
performance of their duties as undercover police officers,
appel lant’s counsel argued that there was no evidence that
appel lant knew that the officers were so engaged, which was
critical to a probable cause finding. Wth regard to the el enent
of intent, appellant’s counsel asserted: "[How can he have an
intent to obstruct her investigation of sonething about which he
knows not hing?" The circuit court judge replied, "Wy would he

have said it in such a loud voice to do other than that?" Davis’'s

counsel also contended: “It’s not a crine to say -- to say the
truth. It’s not a crinme to say ‘That person’s a |awer,’ ‘That
person’s a judge,’ ‘That person is a police officer.” That’s not
acrinme.”

The circuit court expressly found that Davis and King were not
credi ble witnesses, but that the police officers were believable.
The court then determned that Oficer D Pino had probable cause to

believe that appellant conmmtted the crine of hindering. No
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evi dence as to damages was deened necessary by the court, and the
court did not reach the applicability of the imunity defenses.
Apparently <concluding that a finding of probable cause was
di spositive of all issues, the court entered judgnent “for the
Def ense,” w thout addressing appellant’s free speech claimor the
intentional tort clainms. The court said:

| nmean, | think it was plain frommnmy coments how | was

going to rule. So | appreciate not having to listen to
damages when it was obvious that | wasn't going to award

a judgnent.
We shall include additional facts in our discussion of the
i ssues.

Di scussi on
l.

Appel | ant asserted, inter alia, that appellees commtted a
variety of intentional torts and violated his federal and State
constitutional rights to due process, free speech, and the right to
be free from an unreasonabl e sei zure of his person. As we noted,
Davis sought redress based on 42 U S C 8§ 1983; the Maryland
Declaration of R ghts, including Articles 24, 26, and 40; and
Maryl and conmon |aw. After determning that appellant’s arrest was
f ounded on probabl e cause, the trial court ruled “for the Defense”
in all respects.

When the trial court sits as the trier of fact, our review of

its factual findings is governed by the “clearly erroneous” rule
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enbodied in MI. Rule 8-131(c). See Barnes v. Children’s Hosp., 109
Md. App. 543, 552-53 (1996); Kelly Catering, Inc. v. Holnman, 96 M.
App. 256, 269 (1993), aff’'d, 334 Md. 480 (1994). So long as the
trial court’s factual findings are supported by “any conpetent,
material evidence,” then we cannot set those findings aside as
clearly erroneous, “even if we mght have found otherw se.”
Barnes, 109 MJ. App. at 553. Mreover, we nust view the evidence,
and all inferences fairly deducible fromthe evidence, in the |ight
nost favorable to the prevailing party. Id. On the other hand, as
a reviewng court, it is not appropriate for us to nmake factua
findings concerning nmatters that the trial court did not address or
resol ve

In contrast, when we review a trial court’s conclusions of
| aw, we are not bound by the clearly erroneous standard. Wodfin
Equities Corp. v. Hartford Mut. Ins. Co., 110 MI. App. 616, 643
(1996), aff’'d in part and rev’'d in part on other grounds, 344 M.
399 (1997); Barnes, 109 M. App. at 553. Instead, our review of a
trial court’s |egal conclusions is expansive;, we nust determne if
the trial court’s decision was legally correct. See In re M chael
G, 107 Md. App. 257, 265 (1995); Van Wk, Inc. v. Fruitrade Int’'1,
Inc., 98 Mi. App. 662, 669 (1994).

We turn to consider whether the court was legally correct in
its resolution of the | egal questions presented at trial. At the

outset, we note that it is well established that Maryland permts
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a comon law claim for damages to redress violations of State
constitutional rights. Ashton v. Brown, 339 Ml. 70, 101 (1995);
Ritchie v. Donnelly, 324 Md. 344, 369-70 (1991). 1In this regard,
we are mndful that Article 24 and Article 26 of the Mryl and
Decl aration of Rights “were intended to preserve individual |iberty

interests.” Wdgeon v. E. Shore Hosp. CGr., 300 Md. 520, 536
(1984). Thus, both Articles “have consistently been held to be ‘in
pari materia’ wth or ‘equated with® the Fourth, Fifth, and
Fourteenth Amendnents to the United States Constitution . . . .~
ld. at 532. Moreover, Article 40, which is conparable to the First
Amendnent, creates State constitutional protections for freedom of
expr essi on.

The Due Process Clause in Article 24 is considered the
equi valent of the due process guarantees in the Fifth and
Fourteenth Anendnents to the United States Constitution. See
e.g., Horace Mann League v. Board of Pub. Wbrks, 242 Ml. 645, 685,
cert. denied, 385 U S 97 (1966). Article 26 is Mryland' s
counterpart to the Fourth Amendnent. See Gadson v. State, 341 M.
1, 8 n.3 (1995), cert. denied, 517 U.S. 1203, 116 S. Ct. 1704
(1996); Gahan v. State, 290 Md. 310, 319-20 (1981); State v. Meade,
101 Md. App. 512, 517 n.1 (1994), cert. denied sub nom Bew ey v.
Meade, 337 M. 213 (1995). Like the Fourth Anendnment, Article 26
prohi bits "unreasonable" searches and seizures, see Pinkney v.

State, 12 Md. App. 598, 608-09 (1971), but it "does not afford .
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any greater protection than . . . the Fourth Amendnent."
Henderson v. State, 89 Md. App. 19, 24 (1991), cert. denied, 325
Md. 396 (1992).

We al so observe, prelimnarily, that federal |aw governs any
clains and defenses based on 42 U . S.C. 8§ 1983. R tchie, 324 Ml. at
353. CGenerally, 8 1983 authorizes suit against a “person” who,
under color of state law, deprives the plaintiff of a federally
protected right. ld. at 354. Section 1983 states, in relevant
part:

Every person who, under color of any statute, ordinance,

regul ation, custom or usage, of any State or Territory

or the District of Colunbia, subjects, or causes to be

subj ected, any citizen of the United States or other

person within the jurisdiction thereof to the deprivation

of any rights, privileges, or immunities secured by the

Constitution and |laws, shall be liable to the party

injured in an action at law, suit in equity, or other

proper proceeding for redress .

In order to establish a 8 1983 claim the follow ng “essenti al
el ements” nust be proved: “(1) that the defendant was acting under
color of state law in the actions conplained of; and (2) that the
def endant deprived plaintiff of a right, privilege or inmmunity
secured by the Constitution or laws of the United States.” dark
v. Link, 855 F.2d 156, 161 (4'" Cr. 1988). If there is no
violation of a federal right, then there is no basis for a § 1983
action. See Screws v. United States, 325 U S. 91, 108 (1945);
Mensh v. Dyer, 956 F.2d 36, 39 (4" Gr. 1991); dipper v. Takoma

Park, 876 F.2d 17, 19 (4'" Gr. 1989). Section 1983 does not confer
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any substantive rights, however. Chapman v. Houston Wl fare Rights
Org., 441 U S 600, 617 (1979). W shall discuss § 1983 in nore

detail, infra.

.

A
We first consider appellant’s claimthat his State and federal
constitutional rights were violated because his arrest for
hi nderi ng was not based on probabl e cause. Probabl e cause is a
“non-techni cal conception of a reasonable ground for belief of
guilt, requiring |less evidence for such belief than would justify
conviction but nore evidence than that which would arouse a nere
suspicion."” Doering v. State, 313 M. 384, 403 (1988). Probable
cause neans “facts and circunstances ‘sufficient to warrant a
prudent [person] in believing that the [defendant] had commtted or
was conmtting an offense.”"” Gerstein v. Pugh, 420 U S 103, 111
(1975) (quoting Beck v. Chio, 379 U S. 89, 91 (1964)); see also
State v. Smth, 305 Md. 489, 515 n.10, cert. denied, 476 U.S. 1186
(1986) . This standard represents “a necessary accommodation
between the individual’s right to liberty and the State’s duty to
control crine”. Cerstein, 420 U S at 112. Furt her, probable
cause "is based on the factual and practical considerations of
everyday life on which reasonable people act and is assessed by

considering the totality of the circunstances in a given
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situation.™ Howard v. State, 112 M. App. 148, 160-61 (1996),
cert. denied, 344 Ml. 718 (1997); see also Potts v. State, 300 M.
567, 575 (1984) (stating that "probable cause does not demand the
certainty associated with formal trials; it is sufficient that a
‘fair probability’ existed . . .").

Under federal and State constitutional |aw, probable cause to
arrest is determ ned based on an objective standard. Delaware v.
Prouse, 440 U. S. 648, 654 (1979); Little v. State, 300 Ml. 485, 494
(1984). Wien, based on an objective standard, a reasonable police
of ficer would know that the facts relied upon to establish probable
cause, even if true, are nonetheless insufficient to constitute
probabl e cause, the arrest violates the Fourth Amendnent. See
Mall ey v. Briggs, 475 U S. 335, 344-45 (1986).

As a threshold matter, Davis had the burden of proving, by a
pr eponderance of the evidence, that his arrest for hindering was
not supported by probable cause. |If there was probabl e cause for
the arrest, then appellant cannot prevail wth respect to his
constitutional clainms based on the Fourth Amendnent or Article 26.
If there was no probable cause, however, an evaluation of
appel | ee’ s defenses, which the court bel ow did not undertake, would
be required.

B.
In order to determ ne whether appellant’s arrest for hindering

was supported by probabl e cause, we begin by exam ning the offense
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itself. Many states have codified the crinme of hindering, which is
commonly referred to as obstructing a police officer. Note, Types
of Activity Enconpassed by the Ofense of Qbstructing a Public
Oficer, 108 U. Pa. L. Rev. 388 n.1 (1960). In Maryland, however,
hindering a police officer in the performance of his or her duties
remai ns a conmon | aw of fense. See Busch v. State, 289 Ml. 669, 675
(1981); Roddy v. Finnegan, 43 Md. 490, 505 (1876).

In Cover v. State, 297 Md. 398 (1983), the semi nal case in
Maryl and on hi ndering, the Court of Appeals analyzed the offense in
t he context of an undercover police officer.® There, a policenan
was conducting early norning surveillance of a subject in a phone
boot h who was suspected of planning a restaurant burglary. 1d. at
400. As the officer pulled his car into the parking | ot near the
phone booth, the suspect disappeared from view. ld. at 402
Cover, who was in an autonobile, followed the officer into the

parking |ot. When the suspect re-appeared in front of the

SUnder cover nethods were first used in the Reconstruction era
to ensure conpliance wth unpopular |aws, such as civil rights
laws. Gary T. Marx, Undercover: Police Surveillance in Arerica 30
(1988). Wen the Federal Bureau of I|nvestigation was established
in 1908, it nmade only nodest use of undercover operations in
countering conventional crime;, instead, it primarily used covert
met hods in political cases. Under cover police work began in
earnest in the early 20'" century, when urban police departments
began to use covert neans to counter “vice, alcohol, narcotics,
ganbling, labor, and radicals.” 1d. at 25. According to Marx, the
United States was slow to enbrace covert police activities because
of the country’s uneasiness with the kind of state-sanctioned
deception inherent in undercover work. 1d. at 33.
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restaurant, the officer approached Cover, told her he was a police
officer, and instructed her to | eave the parking ot by a certain
exit. He also advised Cover that if she left by the exit closest
to the restaurant, she would be hindering his investigation. 1d.
at 403. Al though Cover initially conplied with the officer’s
request, she then reversed her autonobile, returned to the parking
lot, and left fromthe exit closest to the restaurant. Wen she
passed the suspect, there was no evi dence of any conversation. |d.
at 403-04. After the car passed fromthe officer’s sight, however,
the officer heard a persistent honking of a car horn. As Cover’s
car enmerged into view, the officer realized the honking emanated
fromCover’s car. |d. at 404.

Cover was convicted of hindering on the theory that the
honki ng of the horn served to alert the suspect to the presence of
t he police. The Court of Appeals reversed, however, concl uding
that the evidence was legally insufficient to convict. 1d. at 414.
It reasoned that the defendant’s act of blowng a car horn could
not have been construed by the subject as a warning of police
presence, and it was unreasonable and speculative to infer a
war ni ng based on the facts presented. Id. at 414-15.

In reaching its conclusion, the Court surveyed the various
pernmutations of the offense of hindering, including “positive
i ndirect obstruction,” which is the category relevant here. This

occurs in
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[t] hose cases in which “the police are not acting
directly against the citizen but are acting indirectly
against other citizens who are, or may be, about to
commt offences [sic] against the crimnal |law, and the
citizen does an act which obstructs themin their general

duty to prevent or detect crine, intending to frustrate

t he police operation.”

ld. at 406 (quoting Lidstone, The Ofence of Cbstruction: (2)
Qobstructing Freedon?, Crim L. Rev. 29 (1983)).

After summari zing cases involving persons charged w th warning
others of the presence of the police, under statutes anal ogous to
Maryl and’ s common | aw of fense, the Court articulated the foll ow ng
el ements of the crinme of hindering a police officer:

(1) A police officer engaged in the performance of

a duty;

(2) An act, or perhaps an om ssion, by the accused

whi ch obstructs or hinders the officer in the perfornmance

of that duty;

(3) Know edge by the accused of facts conprising
element (1); and
(4) Intent to obstruct or hinder the officer by the

act or om ssion constituting elenent (2).

ld. at 413; see also In re Antoine H, 319 M. 101, 104 (1990);
G over v. State, 88 MI. App. 393, 404 n.3 (1991); Sibiga v. State,
65 Md. App. 69, 80-81 (1985).

The el enents are critical to our analysis. The first el enent
of hindering actually contains two parts: a) there nust be a police
officer, and b) the police officer nust be acting in the
performance of a duty. The third el enment concerns know edge by the
accused. It is at once apparent, upon review of Cover, that it is

not enough if a defendant knows only that the person in question is
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a police officer. Rather, the defendant nust al so know that the
police officer is engaged in the performance of a duty. It is
obvi ous that one cannot know whether a police officer is engaged in
the performance of duty w thout also having know edge that the
person in question is actually a police officer. On the other
hand, one may know that a person is a police officer wthout
necessarily knowing whether the officer is engaged in the
performance of duty. This inportant distinction undergirds our
anal ysi s.

Applying Cover, we are of the view that, in order for the
trial court to have found probable cause, it had to conclude, inter
alia, that a reasonable officer in DPino’s position would have
believed not only that Davis knew the wonen were police officers,
but also that they were then engaged in the performance of their
duties. Conversely, if no reasonable police officer would have
believed that Davis knew Di Pino or Brunbley was engaged in the
performance of duty as they crossed Wcom co street, then there was

no probabl e cause.®

¢ observe that none of the parties presented any expert
testinony as to what a reasonable officer would have thought, based
on the facts known to the officer. Nor do appel |l ees now assert
that appellant’s claim nust fail because of this om ssion.
Therefore, we do not express any opinion as to whether appell ant
shoul d have presented expert testinony, because this issue is not
before us. Ml. Rule 8-131(a). W note, however, that the
determ nation of probable cause is ordinarily a question of |aw
Moreover, on the basis of this record, we are satisfied that expert
testinony was not essential to appellant’s case, although it surely

(continued...)
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We do not quarrel with the trial court’s findings that Davis
and King were not credible, that the officers were believable, that
Davis knew that DiPino was a police officer, or that Davis
del i berately sought to reveal DI Pino’s occupation. Neither do we
perceive that the trial court was clearly erroneous in finding that
D Pino reasonably believed that Davis knew she was a police
officer. Furthernore, we shall assume, arguendo, that the officers
were engaged in the performance of their duties at the tine Davis
uttered his remarks.” That |eaves us with the question that we
consider dispositive: Did D Pino have probable cause to believe
that Davis knew she was engaged in the performance of a duty when
he made his remarks? As we see it, the answer to this critica
gquestion is a resounding “no.”

Cover nmaekes clear that it is not enough that the officers were

engaged in the performance of duty. To the contrary, appellant had

to possess sufficient know edge as to performance of duty.

8(...continued)
woul d have enhanced Davis’s presentation.

W& observe that the Court in Cover assunmed that the officer
was engaged in the performance of his duty. The Court said:

In order for the facts of Cover’'s case to include the
“duty” elenment of the common | aw offense, “duty” would
have to be defined to enbrace an officer’s undertaking
the surveillance of lawful, i.e., non-crimnal, activity.
We shal |l assune, for purposes of the case at hand, that
the duty el enent has that broad a scope.

Cover, 297 Ml. at 413.
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Mor eover, based on our review of the trial court’s coments, it
appears that the trial judge msconstrued the third elenent in
Cover. He appears to have determned, as to the third el enent,

that the evidence only had to show that Davis knew D Pino was a

police officer. The judge stated: “I’ve already gone through 1 and
2. 3: [Know edge] by the accused of facts conprising elenent
nunber 1 which is that they were police officers.” Again, Davis’'s

know edge of D Pino’s occupation is not coextensive wth know edge
of performance of duty; they are clearly distinct conponents of the
third element. Yet the court neither found nor acknow edged the
requi rement that the accused nmust al so know the officer is engaged
in the performance of duty.

The court’s omssion is particularly significant in view of
the dearth of evidence showing that D Pino was engaged in the
performance of duty, or that Davis had such know edge, or that
Di Pino reasonably believed appell ant knew she was engaged in the
performance of duty. Certainly, there was nothing suggesting
performance of duty based on the officers’ appearance or their
conduct. The evidence showed little nore than two wonen, at about
1: 00 a.m, wal king together across a street in the boardwal k area
of Ccean Gty, in the vicinity of several popular bars, in order to
get to their car. Wile the officers may have been in a high drug
area, there was not a shred of evidence that appellant knew it was

t hat kind of area.
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Cover is useful by conparison, because its facts highlight the
deficiencies in this case. Unquestionably, the defendant in Cover
knew that the officer considered hinself engaged in the performance
of duty, because the officer specifically told Cover who he was,
instructed her to undertake certain actions so as not to interfere
with his work, and expressly warned her that if she failed to
follow his directive, she would be hindering him None of those
ci rcunstances was present here. Applying an objective standard to
the facts of this case, a reasonable police officer could not have
believed that Davis knew the officers were engaged in their duties
at the time he uttered his fateful remarks.

Appel | ees essentially advocate an expansive definition of
“performance of duty” that would extend to a citizen's chance
encounter with an undercover officer at such places as a novie
theater, a restaurant, or the beach, when the officer is actually
off duty or even on vacation. W decline to fashion a rule that
one who knows a person is a police officer is automatically charged
wi th know edge that the police officer is acting in the performance
of duty, regardless of what the officer is doing -- whether the
officer is in church, at the doctor’s office, in a restaurant, at
the novies, or |ounging on the beach.

As we see it, it was not objectively reasonable for DiPino to
believe that she had probable cause to charge Davis with the

of fense of hindering. Nor do we believe that “officers of
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r easonabl e conpetence coul d di sagree on whet her the probabl e cause
test was net.” CGolino v. Gty of New Haven, 950 F.2d 864, 870 (2"
Cr. 1991), cert. denied, 505 U S. 1221 (1992). Any conclusion to
the contrary, based on the facts presented here, was clearly
erroneous.

C.

Even if D Pino reasonably believed that appellant knew she was
engaged in the performance of duty, we remain convinced that Di Pino
| acked probable cause to secure appellant’s arrest. This is
because appellant’s act of speaking out, under the circunstances
attendant here, did not constitute an act of hindering.

Appel l ees seemngly contend that appel lant’s conduct
constituted an act of hindering because the State has an absol ute,
unfettered right to prevent citizens fromdi scl osing an undercover
police officer’s actual identity. Appel l ees” argunent is
tantanount to an assertion that one may never lawfully disclose an
under cover officer’s true occupation, regardl ess  of t he
circunstances. Wenever a citizen on a public street recognizes an
under cover police officer and says “hello, officer,” the citizen,
under appellees’ theory, would commt an act of hindering. W do
not believe appellees’ position is consistent with existing case
I aw.

The reported cases in Maryland at the tinme that Cover was

deci ded involved direct acts of hindering. See, e.g., Roddy, 43
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Md. at 500-05 (refusing to cooperate with police investigation);
Howard v. State, 32 Md. App. 75 (1976)(assaulting an officer who
was attenpting to arrest defendant’s wife). Thus, in analyzing the
i ssues presented, the Cover Court |ooked to other jurisdictions
that had considered positive indirect obstruction of an undercover
officer, which the Court recognized fell in the *“relatively
unexpl ored regions” of the offense. Cover, 297 MI. at 405. The
Court noted in Cover that sonme jurisdictions have held that a
def endant cannot be convicted of hindering absent evidence that the
defendant interfered with an illegal act by a third person, because
only then, for hindering purposes, is the officer engaged in the
performance of his duties.

The Cover Court did not resolve whether, in order to commt
“positive indirect obstruction,” a third party nust actually be in
the mdst of commtting a crime. The Court stated that,

to reach the indirect type of conduct which forned the

basis for the conviction at the case at bar, it is

necessary to define an act of hindering to include an act
whi ch deprived [the officer] of the opportunity of seeing

whether, in normal circunstances, the wunidentified
subject would attenpt to break and enter the Wagon Weel
Restaurant. . . . W shall assune, arguendo, that the

common | aw crine enbraces such a broad concept.
Cover, 297 Md. at 414. Since Cover, however, our research reveals
that several other courts have required that, in order for
reveal i ng an undercover officer’s identity to constitute the crine

of hindering, a third party nust actually be in the process of
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comitting a crine.®

In State v. Jelliffe, 449 N E 2d 810 (Chio Mun. 1982), the
defendant saw a man in street clothes at a rock concert whom he
recogni zed as a police officer. The defendant was arrested when
the officer heard the defendant reveal that the man was “a cop.”
The trial court acquitted the defendant, stating: “Here the
statenment was not nmade to a police officer, but about a police
officer, and the statenent was in fact true.” Id. at 811

The case of State v. CLR 700 P.2d 1195 (Wash. C. App. 1985),
is also instructive. There, a mnor was convicted under an
ordi nance that nmade “it a msdeneanor to know ngly obstruct,
hi nder, or delay a public servant in the discharge of his official
duties.” ld. at 1197. The defendant saw an undercover police
of ficer speaking with a woman and realized the man was a police
of ficer. According to the officer’'s testinony, the wonman had
agreed to engage in an act of prostitution with the officer and, as
she opened the passenger side door of the officer’s vehicle, the
def endant, who was across the street, shouted “he’s vice.” 1d. at

1196. The wonman then cl osed the car door and began to wal k away.

8Contrary to the dissent’s assertion, we have not said that the
“right to blow the cover of an undercover officer” is “clearly
established.” W have said that Cover “clearly established” the
el enents of the common | aw of fense of hindering, and that DiPino’ s
Application did not satisfy Cover. Mreover, in discussing what
constitutes an “act” of hindering, we pointed out that Cover did
not decide whether a third party nust be engaged in an illega
activity before a defendant can be said to obstruct or hinder a
police officer.
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The woman was arrested for solicitation and the defendant was
arrested for hindering. The State argued that although the officer
had made the actual arrest in that case, the officer’s “future
undercover work may have been hindered by exposure of his
identity.” Id. at 1197 (enphasis in original).

The court found the evidence of hindering insufficient. It
reasoned that, fromacross the street, the defendant could not have
heard the wonman agree to engage in an act of prostitution, and thus
coul d not have known that a crinme was being commtted or that the
of ficer would be making an arrest. Further, as the officer was
able to effect the arrest, the defendant could not have hindered
him The court al so concluded that specul ative future harm which
mght flow from disclosure of +the officer’s identity, was
insufficient to constitute hindering. | d. Mor eover, the court
determ ned that the state failed to show that the defendant knew
that the officer was engaged in the course of his duties. 1d.?®

Westin v. MDaniel, 760 F. Supp. 1563 (MD. Ga. 1991), aff’d,
949 F.2d 1163 (11" Cr. 1991), is also noteworthy. There, an
attorney representing two confidential informants greeted an
undercover police officer in a bar, in a conversational tone, by

using the officer’s real nane. G ven the setting, the officer

Interestingly, the court cited to both Cover and Jelliffe and

interpreted both cases to “require an illegal activity at the tine
of the warning in order for the warning to be illegal under the
obstruction statutes or common law.” CLR, 700 P.2d at 1198.
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denied that was her nane, and then spoke with the attorney
privately in another room Later, the officer believed that
patrons in the bar were acting “strangely” towards her, and she
t hought “her cover had been blown.” 1d. at 1564. Consequently,
the lawer was arrested on charges of violating the State's
hi ndering statute. After the charges were dropped, the D strict
Attorney convened a grand jury to recharge the attorney. As a
result, the attorney filed suit to obtain, inter alia, injunctive
relief, pursuant to 42 U S.C. § 1983.

The federal district court concluded that the attorney’s
conduct did not constitute an act of hindering. It stated that the
lawer’s “identification of [the officer], which has all the
mar ki ngs of an innocent m stake, and the subsequent conversation
are certainly protected speech . . . .” Id. at 1572. MNbreover,
the court found that there was “no reason to believe that Westin's
words put [the officer] in any danger or that they were overheard
by anyone else in the bar . . . .7 Id.

The foregoing cases, like the one sub judice, are markedly
di stinct fromcases in which a person accused of hindering actively
and know ngly interferes with an officer’s actual and obvious
performance of duty. |In California v. Robles, 56 Cal. Rptr. 2d 369
(Cal. App. Dep't Super. C. 1996), for exanple, the defendant’s
hi nderi ng conviction was uphel d because, during an undercover drug

buy, the defendant revealed to a potential buyer that the seller
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was a police officer, and the suspect then fled.

Relying on all of these cases, we are persuaded that
appel l ant’s public disclosure of DiPino’'s actual occupation as a
narcotics officer did not constitute an act of hindering. It is
one thing to crimnalize the conduct of a citizen who know ngly
interferes wwth an officer engaged in a covert operation, such as
a controlled drug transaction or surveillance of a robbery suspect,
or with an officer who is in the process of chasing a suspect or
effecting an arrest. It is quite another to crimnalize a
citizen's disclosure of the officer’s identity, wthout nore.
Therefore, we conclude that a reasonable person in the position of
O ficer D Pino wuld not have believed that Davis commtted an act
of hindering when he revealed to King, or anyone else wthin
earshot, that D Pino was an undercover narcotics officer
Accordingly, the trial court erred in finding probable cause for

hi nderi ng.

[T,

Appel | ant contends that, separate and apart fromthe probable
cause issue, his arrest ran afoul of his constitutional right to
free expression, guaranteed by the First Amendnent to the United
States Constitution and Article 40 of the Maryland Decl arati on of
Rights. He argues that he was prosecuted because of the content of

hi s speech, and not for any actual interference on his part with
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the officer’s performance of duty. Counsel for appell ant

encapsul ated the issue at trial, stating: “It’s not a crinme .

to say the truth. It’s not a crine to say, ‘That person’'s a
| awyer’, ‘That person’s a judge', ‘That person is a police
officer.’”

Di Pino and Ccean Gty counter that speech al one can constitute
the crime of hindering. Appellees also argue that the arrest was
a valid exercise of the State’s power, because appel |l ant’ s behavi or
created a clear and present danger to the police officers. They
assert that appellant’s “words were . . . tripwres to expose
Di Pino’s presence to a dangerous crimnal elenent.” Thus, they
contend that “Appellant cannot cloak hinself in the protections of
the First Amendnent while inpairing the safety of peace officers.
Di Pino reasonably believed Appellant had ‘blown her cover’ and
pl aced her in extreme danger. . . . Mere truthful ness does not
entitle appellant’s words to . . . protection.”

Prelimnarily, we note that even if appellant’s arrest were
supported by probable cause, this would not foreclose a
constitutional claim based on a free speech violation. W find
support for this viewin Ashton, 339 MiI. 70. There, the plaintiffs
had been detained for suspected violations of the City of
Frederick’s juvenile curfew ordinance, and they |ater chall enged
the constitutionality of the ordinance. The Court of Appeals noted

that both the trial court and this Court erroneously limted their
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anal yses to clains based on the Fourth Anendnent and Article 26,
“apparently assum ng that the unconstitutionality of an arrest is
governed solely by these provisions.” Ashton, 339 Ml. at 98. The
Court said, however, that even if a “police officer [has] probable
cause to believe that a person has violated a penal statute, and
t hus nmakes an arrest, if the statute itself is unconstitutional or
has been unconstitutionally applied, the arrestee’s constitutional
rights have been violated.” 1d. (enphasis added). The Court added
that an arrest is unconstitutional if it is “inconsistent” with the
arrestee’s rights to due process and equal protection. 1d. The
Asht on Court expl ai ned:

[NNeither the federal nor the state constitution permts

a governnental body to arrest and detain its citizens

pursuant to unconstitutional |egislative enactnents.

Even if we assunme, arguendo, that there was probable

cause for the plaintiffs’ arrest [under the curfew

ordi nance], the plaintiffs were nonethel ess detai ned on

an unconstitutional basis. . . . [A] vague penal statute

violates citizens’ rights to due process of |law, rights

protected by the Fourteenth Amendnent and by Article 24

of the Maryl and Decl arati on of Rights.
ld. at 97 (internal citations omtted). Accordingly, even if
appel lant’ s arrest for hindering were supported by probabl e cause,
it was incunbent upon the trial court to consider appellant’s free
speech claim

It is well settled that the State bears a heavy burden when it
crimnalizes speech. The State may not punish a citizen for his
speech unless the words fall outside the broad protections of the

First Arendnent. Nor may it “broadly crimnaliz[e] speech [nerely

33



because it is] directed to an officer . . . .7 Gty of Houston v.
Hill, 482 U S 451, 462 n.11 (1987). Recently, the Fourth Grcuit
el oquent |y expl ai ned the inportance of the First Anmendnent to our
constitutional framework:

[I]t is evident . . . fromour own history . . . [the]
right to advocate | aw essness i s, al nbst paradoxically,
one of the ultimate safeguards of liberty. Even in a
society of |laws, one of the nobst indispensable freedons
is that to express in the nost inpassioned terns the nost
passi onate disagreenent with the |aws thenselves, the
institutions of, and created by, |law, and the i ndividual
officials with whom the laws and institutions are
entrusted. Wthout the freedomto criticize that which
constrains, there is no freedomat all.

Rice v. Paladin Enters., Inc. 128 F.3d 233, 243 (4th Cr. 1997).1°
In evaluating appellant’s claimthat his constitutional rights
to free speech were violated, we are guided by numerous Suprenme

Court decisions involving First Amendnent challenges to state

“The Fourth Circuit said in Rice, however, that

The First Arendnent is quite irrelevant if the intent of
the actor and the objective neaning of the words used are
so close in tine and purpose to a substantive evil as to
becone part of the ultimate crinme itself. . . . [Where
speech becones an integral part of the crine, a First
Amendnent defense is foreclosed even if the prosecution
rests on words al one.

Rice, 128 F.3d at 245 (quoting United States v. Freeman, 761 F.2d
549, 552 (9" Cir. 1985), cert. denied, 476 U S. 1120 (1986)
(citations omtted)). Thus, the Fourth Crcuit concluded that the
plaintiffs stated a civil claimfor aiding and abetting a triple
mur der agai nst the publisher of a murder instruction manual, who
intended to provide help to prospective nurderers. The Court
reasoned that “the First Amendnent does not pose a bar to a finding
that Paladin is civilly liable as an aider and abetter of [a]
triple contract murder.” 1d. at 243.
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action in both the civil and crimnal arenas. See, e.g., HIIl, 482
U S at 451; Termniello v. Chicago, 337 U S 1 (1949); Cantwel | wv.
Connecticut, 310 U. S. 296 (1940).

Hill bears directly on the issues before us, although it
i nvol ved a | ocal ordinance rather than a common | aw of fense. Wen
H Il observed two police officers confront his friend, who had

intentionally stopped traffic on a busy street in order to allow a

car to enter traffic, id. at 453, H Il shouted, “‘Wiy don't you
pi ck on sonebody your own size?” 1d. at 454. Oficer Kelley
responded, “‘[A]Jre you interrupting me in nmy official capacity as
a Houston police officer?”” 1d. HIl replied, “*Yes, why don't
you pick on sonebody ny size?” | d. At the tine, a Houston

ordi nance provi ded:

It shall be unlawful for any person to assault, strikel!
or in any nmanner oppose, nolest, abuse or interrupt any
policeman in the execution of his duty, or any person
summoned to aid in maki ng an arrest.

Id. at 455. Consequently, Hll was arrested for “‘wilfully or
intentionally interrupt[ing] a city policeman . . . by verbal
chall enge during an investigation.”” 1d. at 454 (alterations in
original).

At his crimnal trial, HIl was acquitted. ld. at 454.

Later, he sued the Cty of Houston, seeking injunctive and

“The City of Houston conceded that the portion of the
ordi nance proscribing physical attacks on police officers was pre-
enpted by the Texas Penal Code. Hill, 482 U S. at 460.
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declaratory relief and danmages under 42 U . S.C. 88 1983 and 1988.
In finding the ordi nance unconstitutionally overbroad, the Suprene
Court recognized the danger of a law that gives police officers
“unfettered discretion to arrest individuals for words or conduct
that annoy or offend them” 1d. at 465. The Court al so observed
that “the First Amendnent protects a significant anount of verbal
criticismdirected at police officers . . . . ‘unless shown |likely
to produce a clear and present danger of a serious substantive evil
7 1d. at 461 (quoting Termniello, 337 U S at 4.
Characterizing the Gty of Houston's ordi nance as “sweeping,” id.,
concerned about the potential for abuse, id. at 466, and noting
that the ordinance “was not limted to fighting words nor even to
obscene or opprobrious | anguage,” id. at 462, the Court renmarked:
The freedom of individuals verbally to oppose or
chal l enge police action without thereby risking arrest is

one of the principal characteristics by which we
di stinguish a free nation froma police state.

* * * %

Houston’s ordinance crimnalizes a substantial
anount of constitutionally protected speech, and accords
the police unconstitutional discretion in enforcenent.
The ordinance’s plain |anguage is admttedly violated
scores of tinmes daily, yet only sone individual s--those
chosen by the police in their unguided discretion--are
arr est ed.

|d. at 462-63, 466-67 (citations and footnote omtted).

The Hill Court relied on Lewws v. Cty of New Ol eans, 415
U.S. 130 (1974), which struck down an ordinance that nade it a
crime “‘to curse or revile or to use obscene or opprobrious

36



| anguage toward or with reference to any nenber of the city police
while in the actual performance of his duty.’”” H I, 482 U S at
461 (quoting Lew s, 415 U S at 132 (citations omtted)). Justice
Powel | "s concurring opinion in Lewis is particularly noteworthy
here. He said:

Thi s ordinance, as construed by the Louisiana Suprene

Court, confers on police a virtually unrestrai ned power

to arrest and charge persons with a violation. Many

arrests are made in ‘one-on-one’ situations where the

only witnesses are the arresting officer and the person

charged. Al that is required for conviction is that the

court accept the testinony of the officer that obscene or

oppr obrious | anguage had been used toward himwhile in

t he performance of his duties.

The present type of ordinance tends to be invoked only

where there is no other valid basis for arresting an

obj ectionabl e or suspicious person. The opportunity for

abuse, especially where a statute has received a

virtually open-ended interpretation, is self-evident.
Lews, 415 U S. at 135-36 (Powell, J., concurring in the result).

Ti nker v. Des Mi nes I|Independent Community School District,
393 U.S. 503 (1969), also provides guidance to us. There, a
chal l enge was nounted under 8 1983 to a high school’s policy
prohibiting students from wearing black arnbands to protest the
Vi et nam War. Al though the | ower federal courts upheld the ban on
the ground that it was a reasonable regulation to avoid
di sturbances in schools, id. at 504-05, the Suprene Court voided it
and remanded for further proceedings regarding the renedy. The
Court stated:

Under our Constitution, free speech is not a right that
is given only to be so circunscribed that it exists in
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principle but not in fact. Freedom of expression would

not truly exist if the right could be exercised only in

an area that a benevol ent governnent has provided as a

saf e haven for crackpots. The Constitution says that

Congress (and the States) may not abridge the right to

free speech. This provision neans what it says. e

properly read it to permt reasonable regulation of

speech-connected activities in carefully restricted

ci rcunst ances. But we do not confine the perm ssible

exercise of First Amendnent rights to a tel ephone booth

or the four corners of a panphlet, or to supervised and

ordai ned di scussion in a school classroom
ld. at 513 (enphasis added).

Some of the “carefully restricted circunstances” in which the
Supreme Court has recognized the State’'s interest in proscribing
speech include fighting words, see, e.g., Cohen v. California, 403
U S 15 (1971); Chaplinsky v. New Hanpshire, 315 U S. 568 (1942);
Downs v. State, 278 M. 610 (1976), cert. denied, 431 U S 974
(1977); obscene speech, see, e.g., MIller v. California, 413 U.S.
15 (1973); and speech that creates a clear and present danger of
i mm nent | awl ess action. See Brandenburg v. Chio, 395 U S. 444, 448
(1969) (per curiam

Appel l ees rely upon an oft-quoted passage from Schenck v.
United States, 249 U S. 47 (1919),! to support their argunent that

appellant was validly arrested because his words created a clear

2 nterestingly, Schenck was not arrested for falsely yelling
fire, but rather for mailing leaflets to nen who had passed their
draft board exam nations, exhorting them to “assert” their
“rights,” and equating conscription with involuntary servitude.
249 U. S at 51. The Shenck Court upheld the petitioner’s
convi cti on.
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and present danger:

The nost stringent protection of free speech would not

protect a man in falsely shouting fire in a theatre and

causing a panic. . . . The question in every case is

whet her the words used are used in such circunstances and

are of such a nature as to create a clear and present

danger that they will bring about the substantive evils

that Congress has a right to prevent. It is a question

of proximty and degree.

Id. at 52 (citations omtted).

In the semnal case of Brandenburg, the Suprenme Court
articulated the nodern view of the clear and present danger
doctri ne. It “held that abstract advocacy of |awl essness is
protected speech under the First Armendnent.” R ce, 128 F.3d at 243
(expl ai ni ng Brandenbur Q).

Brandenburg involved a Ku Klux Klan rally on a farm outside of
Cncinnati. A local television reporter who had been invited to
witness the rally filned the event. Later, the reporter broadcast
portions of the footage containing incendiary racist rhetoric in
whi ch the speaker said that “if our President, our Congress, our
Supreme Court, continues to suppress the white, Caucasian race,
it’s possible that there m ght have to be sone revengeance [sic]
taken.” Brandenburg, 395 U S. at 446. Subsequently, Brandenburg,
the Klan's | eader, was convicted under a statute making it illegal
to advocate " the duty, necessity, or propriety of crinme, sabotage,
violence, or unlawful nethods of terrorism as a neans of

acconplishing industrial or political reform’” or to assenble

““with any society, group, or assenbl age of persons formed to teach
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or advocate the doctrines of crimnal syndicalism’” Id. at 444-
45. The Suprenme Court overturned the conviction because the record
did not support an inference that the racist speech posed an
i mredi ate threat of physical harm The Court reasoned that
t he constitutional guarantees of free speech and free
press do not permt a State to forbid or proscribe
advocacy of the use of force or of |law violation except
where such advocacy is directed to inciting or producing
imm nent |lawless action and is likely to incite or
produce such acti on.
|d. at 447; see also Texas v. Johnson, 491 U S. 397, 409 (1989)
(hol ding that burning the Anerican flag was protected expressive
conduct and stating “we have not permtted the governnent to assune
t hat every expression of a provocative idea will incite a riot, but
have instead required careful consideration of the actual
ci rcunst ances surroundi ng such expression . . .” (enphasis added)).
The case sub judice is altogether unlike Haig v. Agee, 453
US 280 (1981), in which a fornmer enployee of the Central
Intelligence Agency (“ClA"), living overseas, deli berately
attenpted to damage the CIA. In an effort to undermne the CIA' s
cl andestine activities, the defendant sought to disclose the
identities of the agency’s undercover intelligence agents, which
also violated his contract wwth the Governnent. Because of the
potential damage to national security, the Secretary of State
revoked Agee’ s passport. Agee then filed suit in federal court for

declaratory and injunctive relief alleging, inter alia, that the

passport revocation violated his First Arendnent right to criticize
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the Governnment. The Suprene Court disagreed, stating that Agee’s
claim had “no foundation.” Id. at 308. The Court said that
because Agee’s
disclosures . . . have the declared purpose of
obstructing intelligence operations . . . . [t]hey are
Theamntey endtagir dthedt eAydry ithealComsendgagedn.n critici sm of the
Gover nment does not render his conduct beyond the reach of the | aw
To the extent the revocation of his passport
operates to inhibit Agee, ‘it is an inhibition of
action,” rather than of speech. Agee is as free to

criticize the United States Governnent as he was when he
hel d a passport

ld. at 308-09 (citations omtted) (quoting Zenel v. Rusk, 381 U S
1, 16-17 (1965)).

Applying the principles gleaned fromthe above-cited cases, we
are convinced that appellees’ reliance on the “clear and present
danger” analysis is msplaced; the clear and present danger
doctrine did not justify appellant’s arrest. Davis did not nake a
fal se statement. Nor did he incite |aw ess action. To be sure,
this case did not involve national security that was jeopardi zed by
a former governnental enployee who had know edge of sensitive
security information.

Mor eover, the evidence did not show that anyone besi des King
and the officers actually heard appellant’s comment. |ndeed, the
police officers nmerely specul ated that people across the street my
have heard Davis’'s remarks; DiPino claimed that she saw “dirty
| ooks” fromothers on the Street, but conceded that her two targets

had already left the area, and things in the area were beginning to
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“wind dowmn.” Additionally, no evidence was presented to show t hat
appellant actually placed the officers in any danger. To the
contrary, alnost two nonths passed, uneventfully, between the tine
of the occurrence and appellant’s arrest. During that period,
there was no suggestion of harmor threats of harmto D Pino that
woul d have justified her continued belief that Davis put her in
“extrenme danger.” Wile D Pino may have been exposed to a greater
ri sk of danger than she woul d have been absent appellant’s remarks,
this does not anmobunt to the “clear and present danger of inm nent
| awl ess action” that words nust cause in order for one's First
Amendnent rights to succunb to valid state action

Appel l ees al so assert a “clear and present danger” to state
interests on the ground that D Pino' s undercover investigation
coul d have been conprom sed. W have not uncovered any authority
fromwhich an unqualified right to protect an investigation flows.
See CLR, 700 P.2d at 1197 (declining to recognize the possible
threat to future undercover work as a sufficient basis to support
a hindering conviction).

Few woul d deny that undercover police work is a val uable and
vital tool in the nodern |aw enforcenent arsenal, and that an
officer may well be exposed to additional risks and danger from
under cover police work. Certainly, when an officer’s cover is
“blown,” his or her effectiveness is undoubtedly conprom sed.

That, of course, explains why |aw enforcenent agencies customarily
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endeavor diligently to secure their clandestine operations, the
identities of confidential informants, and the identities of |aw
enf orcement personnel involved in covert investigations. It does
not follow however, that an undercover officer has a superior
entitlement to maintain his or her anonymty at the expense of a
citizen's constitutional right to free speech.

We al so cannot ignore that appellant’s remarks were uttered on
a public street. Historically, the public street has been vi ewed
as the “quintessential” public forumwhich has “ imenorially been
held in trust for the use of the public . . . used for purposes of
assenbl y, communi cating thoughts between citizens, and di scussi ng
public questions.’”” Perry Educ. Ass’n v. Perry Local Educators
Ass’'n, 460 U. S. 37, 45 (1983) (quoting Hague v. CIO, 307 U. S 496,
515 (1939) (Roberts, J., concurring)). Public discourse, even of
the sort involved here, facilitates one of this country’ s guiding
pri nci pl es: “If there is any fixed star in our constitutiona
constellation, it is that no official, high or petty, can prescribe
what shall be orthodox in politics, nationalism religion, or other
matters of opinion . . . .” Wst Virginia State Bd. of Educ. v.
Barnette, 319 U. S. 624, 642 (1943).

This case also illustrates the arbitrariness and unfettered
police discretion that the Suprenme Court was concerned about in
Hll. That the officer was arbitrary in pursuing Davis is evident

fromD Pino’s own testinony. On cross-exam nation, she testified

43



that her father worked with Davis’s girlfriend during the rel evant
period. After Davis's arrest, DiPino | earned from her father that
it was Davis's girlfriend who had revealed DIPino’s true identity
to Davis. Yet D Pino never sought charges against the girlfriend
for hindering. Nor did the officer file charges agai nst appell ant
when he revealed to D Pino, a year earlier, that Sergeant Holtzman
was actually a police officer. Di Pino thus seens to have acted
“selectively on the basis of the content of the speech. Such
discretion 1is particularly repugnant given ‘[t]lhe eterna
tenptation . . . to arrest the speaker rather than to correct the
condi ti ons about which he conplains.”” HIIl, 482 U S at 465, n.15
(alterations in original) (quoting Younger v. Harris, 401 U S. 37,
65 (1971) (Douglas, J., dissenting)). As the Suprene Court said in
Hill, f undanent al constitutional values are inpermssibly
conpromsed when a crimnal prohibition can potentially be
“violated scores of tines daily, yet only sone individual s--those
chosen by the police in their unguided discretion--are arrested.”
482 U. S. at 466-67 (citation omtted).

Appel | ant’ s comment under st andabl y annoyed or angered D Pino.
But we cannot countenance an arrest based on “conduct that
annoy[ed]” a police officer. 1d. at 465. Nor can we sanction an
arrest because of an officer’s “personal predilections
[thereby] entrusting | awaking ‘to the nonent-to-nonent judgnent of

the policeman on his beat.”” Smth v. Goguen, 415 U S. 566, 575
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(1974) (citations omtted) (quoting Gegory v. Chicago, 394 U S
111, 120 (1969) (Black, J., concurring)).

We are also troubled because, given that there was nothing
about the officers’ appearance or conduct that reveal ed that they
were engaged in the performance of their duties, Davis | acked fair
notice that nmere spoken words, which did not disturb the peace,
coul d nonet hel ess constitute the crinme of obstructing the officer’s
performance of duty. See Cantwell, 310 U S at 311. “It is an
el enental requirenment of our constitutional jurisprudence that | aws
be reasonably intelligible, providing citizens with fair notice as
to what conduct is |egal and what conduct is illegal.” Rodney A
Snolla, Snolla and Nimer on Freedom of Speech 8§ 6:13 (1996)
(citing Papachristou v. Gty of Jacksonville, 405 U S. 156, 162
(1972) (holding wunconstitutional vagrancy statutes that were
pur posely designed to grant police broad discretion)).

W reiterate that we recognize the need to strike a bal ance
between the public interest in undercover police work, which
advances the State’'s inportant goals of preventing and detecting
crime and capturing crimnals, and the equally inportant right of
free expression. There is no bal ance here, however. Based on the
facts of this case, we conclude that appellant was arrested in

violation of his constitutional rights to free speech.
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As we nmentioned earlier, the trial court treated the issue of
pr obabl e cause as dispositive. W have concl uded, however, that
Davis’s arrest was not founded upon probable cause, and that his
arrest contravened his rights to free expression. Therefore, we
shal |l vacate the judgnent against Davis and in favor of DDPino with
regard to the federal and State constitutional clains, and remand
tothe trial court for further proceedings, including consideration
of the imunity defenses. On remand, the circuit court nust
consider the immunity defenses and determ ne whether D Pino acted
with malice. See Cox v. Prince George’s County, 296 Md. 162, 169
(1983) (“[A] police officer does not enjoy . . . imunity if he
commts an intentional tort or acts with nmalice.”). |If damages are
appropriate, the court nust also take evidence as to damages and
determ ne the anmount, if any, to which appellant is entitled. For
t he benefit of the court on remand, we shall briefly address the
i mmuni ty def enses.

The body of federal and State imunity law is “conplex and
soneti mes confusing.” Ritchie, 324 M. at 354. See generally
Ashton, 339 Ml. at 101-18; Cdea v. Mayor of Baltinore, 312 Mi. 662,
679-85 (1988); Town of Port Deposit v. Petetit, 113 M. App. 401,
414-23, cert. denied, 346 M. 27 (1997); Thomas v. Gty of
Annapolis, 113 Md. App. 440 (1997); Sims v. Constantine, 113 M.
App. 291 (1997); WIllianms v. Prince CGeorge’s County, 112 M. App.

526 (1996). Sone inmmunities derive fromcomon |aw and others are
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statutory.

Maryl and does not provide common law immunity to a public
official sued for violating an individual’s State constitutional
rights. Ashton, 339 M. at 102; Parker v. State, 337 M. 271, 285
(1995); dea, 312 Md. at 679; WIlians, 112 Ml. App. at 546. Under
Maryl and |aw, “a public official who violates a plaintiff’s rights
under the Maryland Constitution is entitled to no immunity.” C ea,
312 Md. at 680. A plaintiff is entitled to conpensatory damages
for such a violation, and the Court made clear in Clea that “the
presence or absence of nalice is pertinent only to the question of
punitive damages.” 1d. at 684.

Al t hough appell ant sought punitive damages in his anmended
conplaint, the court did not address the issue of nmalice. W note,
al so, that a statutory imunity defense may apply here, so |long as
DiPino did not act with malice. See Md. Code (1974, 1995 Repl
Vol .), 8 5-321(b)(1) of the Courts and Judicial Proceedings Article
(“CJ.7m).

In a 8 1983 action, qualified imunity, sonetines called good-
faith immunity, is available as an affirmative defense. It shields
a police officer fromdamages if the chall enged "conduct does not
violate clearly established statutory or constitutional rights of
whi ch a reasonabl e person woul d have known." Harlow v. Fitzgerald,
457 U. S. 800, 818 (1982); see E der v. Holloway, 510 U. S. 510, 512

(1994); Davis v. Scherer, 468 U. S. 183, 194 (1984); Butz .
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Econonmou, 438 U.S. 478, 498 (1978); Ritchie, 324 M. at 360-61;
Wllianms, 112 M. App. at 543. Qualified immunity is also
available so long as it was “objectively reasonable for [the
officers] to believe that their acts did not violate those rights.”
Golino, 950 F.2d at 870. Qualified imunity may be defeated,
however, when the plaintiff shows that the rights under
consideration were “clearly established” at the tine of the
of ficer’s conduct. El der, 510 U. S. at 514. In this regard, we
note that Cover was decided in 1983, years before the underlying
i nci dent. Surely, the elenments of the offense could have been
ascertained in the weeks between the incident and the arrest.

The availability of imunity may depend on whet her the action
is brought against an enployee or a public official, and whether
the public official is acting in an official or individual
capacity. Ritchie, 324 M. at 354. Mor eover, wunder § 1983
whether a particular defendant is a “person” may be equally
“conplex.” Id. For purposes of a 8§ 1983 action to recover noney
damages, a State official acting in an official capacity is not a
“person.” ld. at 355. Yet a State officer or enployee may be
subject to liability under 8§ 1983 when sued in an individual
capacity. 1d. The Suprene Court has al so determ ned that a | ocal
governnment enpl oyee or official is a “person” within the neani ng of
the statute, and can be sued for noney damages, regardless of

whet her the | ocal governnental official acted in an individual or
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official capacity. Mreover, a nunicipality is considered a person
for 8§ 1983 purposes “when governnental I|aw, policy or custom
contributed to a violation of federal constitutional or statutory
rights.” 1d. at 356 (citing Monell v. Departnent of Social Servs.,

436 U.S. 658, 690-95 (1978)); see also How ett v. Rose, 496 U.S.

356, 376 (1990); Ashton, 339 M. at 109. Nevert hel ess,
“[g]lovernnental entities are not |iable under 8 1983 by nere
respondeat superior.” Kopf v. Skyrm 993 F.2d 374, 381 (4" Cir.
1993).

Al t hough we have concluded that Davis’'s arrest was not
supported by probable cause, the question arises as to whether
Di Pino is nonetheless insulated fromresponsibility for the ill egal
arrest, nerely because she presented a truthful Application for
St atenent of Charges to Comm ssioner Turner. It was Turner, after
all, who was required to review the legal sufficiency of the
all egations, in order to determ ne whether probable cause existed
for the issuance of the Statenent of Charges and the arrest
warrant. At least in the context of a § 1983 action, Mlley v.
Briggs, 475 U. S. 335 (1986), governs the resolution of this issue.
Contrary to the dissent’s suggestion, Milley establishes that nere
presentation to a judicial officer of an Application for Statenent
of Charges does not automatically protect a police officer froms§
1983 liability, even when the Application does not contain any

f al sehoods.
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In Malley, a state trooper presented felony conplaints, arrest
warrants, and supporting affidavits to a state judge, who signed
the warrants. After the grand jury failed to return indictnents,
the charges were dropped. Thereafter, the arrestees brought suit
in federal court under 42 U S.C. 8§ 1983, alleging that the officer
violated their rights under the Fourth and Fourteenth Amendnents
when he applied for the arrest warrants. At trial, the court

granted a directed verdict, reasoning that “the act of the judge in

issuing the arrest warrants . . . broke the causal chain between
petitioner’s filing of a conplaint and respondents’ arrest.” |Id.
at 339. The trial judge also concluded that the officer was

entitled to imunity under an “objective reasonabl eness” standard,
because the officer believed the facts in his affidavits were true
and he submtted themto a neutral judicial officer. Id.

The Suprene Court considered “the degree of inmmunity accorded
a defendant police officer in a damages action under 42 U S.C. 8§
1983 when . . . the officer caused the plaintiffs to be
unconstitutionally arrested by presenting a judge with a conpl ai nt
and a supporting affidavit which failed to establish probable
cause.” 1d. at 335. At the outset, the Suprene Court rejected the
officer’s contention that, under common |aw principles, he was
entitled to absolute inmunity. It noted that at common |law a
citizen did not enjoy such a broad privilege. ld. at 340.

Mor eover, the Court was unpersuaded by the officer’s argunent that
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policy considerations warranted his entitlenent to absolute
immunity. To the contrary, the Court could not justify exenpting
from“any scrutiny whatsoever” an officer’s conduct in seeking an
arrest or search warrant. 1d. at 344. The Court also rejected the
trial judge' s causation analysis because it was at odds with § 1983
law. It recognized, instead, a “causal |ink between the subm ssion
of a conplaint and an ensuing warrant . . . .” 1d. at 344-45 n.7.

The Suprene Court concluded that a qualified i munity defense
woul d adequately protect “all but the plainly inconpetent or those
who knowi ngly violate the |law” ld. at 341. Thus, when an
officer's request for a warrant results in an unconstitutional
arrest and a subsequent danmages action instituted under 8 1983, the
Court said that the objective reasonabl eness standard enunciated in
United States v. Leon, 468 U S. 897 (1984), and Harlow v.
Fitzgerald, 457 U S. 800 (1982), is applicable. That standard
“gives anple roomfor mstaken judgnents.” Malley 475 U S. at 343.
On the other hand, if “the warrant application is so lacking in

indicia of probable cause as to render official belief in its

exi stence unreasonable,” id. at 344-45, then no immunity is
avai |l abl e.

What the Court said in Milley resonates here: “[Police
officers] will not be immune if, on an objective basis, it is

obvi ous that no reasonably conpetent officer would have concl uded

that a warrant should issue; but iif officers of reasonable
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conpetence could disagree on this issue, immunity should be
recogni zed.” 1d. at 341. The Court also said: “A damages renedy
for an arrest follow ng an objectively unreasonabl e request for a
warrant inposes a cost directly on the officer responsible for the
unreasonable request . . . .” Id. at 344. Reasoning that “the
judicial process will on the whole benefit froma rule of qualified
rat her than absolute inmmunity,” id. at 343, the Court expl ai ned:

True, an officer who knows that objectively unreasonabl e

decisions will be actionable nmay be notivated to reflect,

before submtting a request for a warrant, upon whet her

he has a reasonable basis for believing that his

affidavit establishes probable cause. But such

reflection is desirable, because it reduces the

i kelihood that the officer’s request for a warrant wl|l

be prenmature. Premature requests for warrants are at

best a waste of judicial resources; at worst, they |ead

to premature arrests, which may injure the innocent or

benefit the guilty.

Id. at 343-44.

Perhaps nost significant to this case, the Court expressly
di sagreed with the officer’s claim that he was insulated from
liability because he was entitled to rely on the judgnent of a
judicial officer who reviewed the warrant application and issued
the arrest warrant after finding probable cause. | d. at 345.
| ndeed, the Court squarely rejected the contention that so | ong as
the officer believes the facts alleged in the affidavit are true,
“the act of applying for a warrant is per se objectively

reasonable,” id. at 345, thereby shielding the officer from

l[tability. The Court characterized such an argunment as an effort
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to “excuse [the officer’s] own default by pointing to the greater

i nconpetence of the magistrate.” 1d. at 346, n.9. Recogni zi ng
that the inportant “question . . . is whether a reasonably well -
trained officer . . . would have known that his affidavit failed to

establish probable cause and that he should not have applied for

the warrant,” id. at 345, the Court concluded that a police officer
must be responsible for his own actions. The Malley Court
expl ai ned:

It is true that in an ideal system an unreasonabl e

request for a warrant woul d be harm ess, because no judge

woul d approve it. But ours is not an ideal system and

it is possible that a magi strate, working under docket

pressures, will fail to performas a magistrate shoul d.

W find it reasonable to require the officer applying for

the warrant to mnimze this danger by exercising

reasonabl e professional judgnent.
|d. at 345-46

As we read Malley, it is not enough that the contents of a
warrant application are true. The application nust set forth facts
constituting probable cause for the crine in issue.®® NMoreover
Mal | ey makes clear that, at |east under federal law, an officer is
not automatically protected from liability nerely because a
judicial officer ultimately determnes to issue the arrest warrant.
We do not know of any reason why the rationale of Mlley would not

apply in the State context. | ndeed, we have not found any

B'n our view, the dissent mistakenly considers the
truthful ness of the officer’s affidavit as dispositive. Even if
every word is unassailably true, if the assertions do not anount to
probabl e cause, nere truthful ness is not enough.
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authority in Maryland to support the proposition that an officer
who presents a truthful but deficient Application for Statenent of
Charges to a court conmm ssioner is nonetheless protected from

litability for an illegal arrest.

V.

As to Ccean City, we are satisfied that an affirmance wth
respect to the State and federal constitutional <clainms is
appropriate, even though Maryland |aw “provides no inmunity for
muni ci palities and other |ocal government entities fromsuits based
upon violations of state constitutional rights.” Ashton, 339 M.
at 101; see also Board of Educ. v. Mayor of Riverdale, 320 Ml. 384,
389 (1990). W explain.

At the close of appellant’s case, Davis’'s counsel said: “As to
the 1983 claim Your Honor, | wll concede there has been no
testinmony regarding the liability of the nmunicipality.” He
mai nt ai ned, however, that Ocean Cty had no imunity with respect
to the State constitutional tort clains. Yet in his brief,
appel l ant presents, at best, only a glancing reference to Ccean
Cty’'s liability for any constitutional violations; virtually the

entire discussion focuses on Oficer DiPino. At the concl usion of

the relevant discussion, appellant nerely states: “I'f Sergeant
DPino is liable for a violation of Appellant’s State
Constitutional Rghts . . . the Gty is liable, pursuant to
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respondeat superior.” Mor eover, appellant mnmakes no nention
what soever of Ccean Gty s potential liability for the violation of
his right to free speech, under either the federal Constitution or
t he Maryl and Decl aration of R ghts. Consequently, we conclude that
appel | ant has not adequately pursued these clains on appeal, and we
wi Il not consider them

It is a settled principle that we wll not address argunents
that an appellant has not raised in an opening brief submtted to
this Court. See Health Servs. Cost Review Commin v. Lutheran
Hosp., 298 M. 651, 664 (1984) (“[A] question not presented or
argued in an appellant's brief is waived or abandoned and is,
therefore, not properly preserved for review "); see also Harrison
v. Harrison, 109 M. App. 652, 679-80 (stating that an argunent
concerning an underlying divorce order that was not previously
chal l enged on appeal could not be raised in a l|ater appeal
concerning collateral matters), cert. denied, 343 Ml. 564 (1996);
Monunental Life Ins. Co. v. United States Fidelity & Guar. Co., 94

Md. App. 505, 544, cert. denied, 330 Md. 319 (1993).

“As we noted earlier, in Mnell, 436 US. at 690-95 the
Suprene Court determned that a nmunicipality can be held civilly
Iiable under 42 U S.C. 8 1983, but not based on the tort theory of
respondeat superior. Instead, a nunicipality can be held legally
responsi bl e under 8 1983 only for its actions executed through the
municipality’s law, policy, or custom See also Penbaur v. Gty of
C ncinnati, 475 U S 469, 480 (1986) (clarifying Mnell and stating
that, “under appropriate circunstances,” nmunicipal liability my be
i nposed for a single action by nunicipal policymakers).
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Moreover, the failure to discuss a contention asserted in the
brief violates Maryland Rule 8-504(a)(5), and thus constitutes a
wai ver of the claim See also Conaway v. State, 108 MI. App. 475,
484-85, cert. denied, 342 Ml. 472 (1996); Holiday Universal dub v.
Mont gonery County, 67 MI. App. 568, 570 n.1, cert. denied, 307 M.
260 (1986), appeal dism ssed, 479 U. S. 1049 (1987). Wat we said
in Gai Audio of New York v. Colunbia Broadcasting System Inc., 27
M. App. 172 (1975), is worth repeating here:

This rule [the predecessor to Rule 8-504] has been
clearly violated. W do not consider any of the points
above listed because there is no argunent in support of
themand they are, in effect, waived. As Judge Davi dson
said very recently for this Court in Kinbrough v. G ant
Foods, Inc., 26 Md. App. 640 [(1975)]:

"Maryland Rule 1031 c¢ 4 provides that the
brief of an appellant to this Court shall
contain argunent in support of his position.
The Court of Appeals has held that issues
even of constitutional dinmension, can be
waived for failure to conply wth the
procedural requirenents to preserve the right

to appellate review Under the present
ci rcunstances the constitutional issue is not
properly before this Court and wll not be

consi dered. "
Gai Audi o, 27 Md. App. at 183.

We are al so guided by Federal Land Bank of Baltinore, Inc. v.
Esham 43 M. App. 446 (1979). There, we observed that the
commands of the predecessor to Rule 8-504 were

mandatory and, therefore, it is necessary for the

appellant to present and argue all points of appeal in

his initial brief. As we have indicated in the past, our
function is not to scour the record for error once a
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party notes an appeal and files a brief.

In prior cases where a party initially raised an
issue but then failed to provide supporting argunent,

this Court has declined to consider the nerits of the

guestion so presented but not argued.
|d. at 457-58(citations omtted).

Accordi ngly, because appellant has failed adequately to
present us wth the question of whether the <circuit court
erroneously entered judgnent in favor of Ccean City on the state
and federal constitutional clains, the issue is not before us.
Therefore, we will affirmthe judgnents in favor of Ccean Gty with

respect to those clains.

VI .

Appel | ant sought to recover for the intentional torts of false
arrest, false inprisonnent, malicious prosecution, and abuse of
process. The circuit court granted judgnent in favor of Di Pino on
all counts, wthout any discussion of these clains. We shal
briefly examne the State tort clainms in |ight of our holding that
D Pi no | acked probabl e cause to arrest Davis.

The elements of false arrest are (1) the deprivation of
i berty of another (2) wthout consent, and (3) wthout |egal
justification. Scott v. Jenkins, 345 M. 21, 29 (1997); Ashton,
339 M. at 1109. The tort “protects the personal interest in
freedom from restraint of novenent.” W Page Keeton et al.

Prosser and Keeton on the Law of Torts § 11, at 47 (5'" ed. 1984).
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The el enents of false inprisonnent are the sane as the elenents for
fal se arrest. See Montgonery Ward v. WIlson, 339 M. 701, 721
(1995); Allen v. Bethlehem Steel Corp., 76 Ml. App. 642, 649, cert.
deni ed sub nom Geen and Vernon G een Assocs. v. Allen, 314 M.
458 (1988); see also Keeton et al., supra, 8 11, at 47 (“[T]he tort
of false inprisonnment [is] sonetinmes called false arrest . . . .”7).
“[Where the basis of a false inprisonnent action is an arrest by
a police officer, the liability of the police officer for false
i nprisonnent will ordinarily depend upon whether or not the officer
acted within his legal authority to arrest.” Mntgonmery Ward, 339
Md. at 721. In addition, an arrest is legally justified if made
pursuant to a warrant that appears on its face to be |egal.
Ashton, 339 Ml. at 120.

DiPino did not carry out the arrest warrant. At trial, Davis
testified that a nmale police officer arrested himon July 6, 1991,
pursuant to a warrant. There is no claimthat the warrant was, on
its face, illegal. The arrest, and Davis's resulting two-day
i ncarceration, are the only deprivations of |iberty about which
Davis conplained. Wile D Pino may have set in notion the process
by which Davis was deprived of his |iberty, the conmmon |aw tort of
fal se arrest contenplates that the defendant, through threats or
actions, must create a “present restraint of liberty.” Keeton et
al., supra, 8§ 11, at 51. Al t hough Davis was deprived of his

Iiberty, he was not physically arrested by DiPino. See id. at 53-
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54. Therefore, the circuit court properly entered judgnent in
favor of DiPino on that claim

To establish a claimfor abuse of process, the plaintiff nust
prove (1) wilful use of process for an illegal purpose, (2) with an
underlying ulterior notive, and (3) resulting damages. Hunphrey v.
Herridge, 103 MI. App. 238 (1995); see also Allen, 76 M. App. at
650. The tort occurs only when a person uses crimnal or civi
process for an illegal purpose after process has issued. Pal ner
Ford, Inc. v. Wod, 298 Ml. 484, 511 (1984); Alen, 76 Ml. App. at
650. Essentially, appellant clainmed that D Pino was |iable because
she sought a warrant for Davis's arrest. Davis submtted no
evidence that D Pino nade illegal use of the warrant, after it was
issued, for an ulterior notive. Therefore, we are satisfied that
the trial court correctly entered judgnent in favor of D Pino on
t hat count.

In a claimfor nmalicious prosecution, the plaintiff nust show
(1) a prosecution initiated against the plaintiff w thout probable
cause, (2) with malice, or with a notive other than to bring the
offender to justice; and (3) termnation of the prosecution in
favor of the plaintiff. Mntgonery Ward, 339 Ml. at 714; Allen, 76
M. App. at 651. 1In this context, malice neans the perfornmance of
an intentional act that has been perfornmed “w thout |[egal
justification or excuse, but with an evil or rancorous notive

i nfluenced by hate, the purpose being to deliberately and wilfully
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injure the plaintiff.” Leese v. Baltinore County, 64 Ml. App. 442,
480 (internal quotations omtted), cert. denied, 305 M. 106
(1985); see WIllians, 112 Ml. App. at 550. In a cause of action
for malicious prosecution, the effect of a nolle prosequi on the
essential elenent of termnation in favor of the plaintiff “is far
from crystalline.” Allen, 76 M. App. at 651. O dinarily,
“[w] henever a nolle pros is entered by the State, the court nust
| ook at the circunstances surrounding the State’s decision so as to
determ ne whet her there was an absence of probable cause.” 1d.

When the circuit court determned that there was probable
cause, it entered judgnent in favor of the defense, wthout
consi dering whether DiPino acted with nmalice. As we have concl uded
that the arrest was not based on probable cause, the question of
malice is critical. In the absence of nmalice, “neither police
officers nor their supervisors may be |iable for discretionary
actions taken in the performance of their duties.” WIIlianms, 112
Md. App. at 551. Therefore, we nust remand the matter to the
circuit court for further proceedings with respect to the claim
agai nst DiPino for malicious prosecution.

Appel l ant al so assigns error to the circuit court’s decision
granting judgnent in favor of Ccean City with respect to the State
intentional tort clains. Based upon the foregoing discussion, we
perceive no error as to the false arrest claim which failed for

| ack of evidence that D Pino deprived Davis of his liberty. Nor do
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we find error with regard to the abuse of process claim which
failed for |ack of evidence that D Pino sought to nake inproper use
of process after it had issued. |f the servant has not commtted
a tort, then there is no basis on which to hold the nmaster
vicariously liable. Accordi ngly, we conclude that judgnent was
al so properly entered in favor of Ocean City on those cl ai ns.

The nore difficult issue concerns the claimagainst Ccean Gty
for malicious prosecution. Under certain circunstances, a
muni cipality may be liable for the torts of its enployees that
occur within the scope of enploynent, based on the doctrine of
respondeat superior. Port Deposit, 113 MI. App. at 418-423. The
Local Governnent Tort Clainms Act, C.J. 88 5-401 to 5-404 (now at
C.J. 88 5-301 to 5-304),% makes local governnments liable for
damages awar ded agai nst their enpl oyees for tortious acts commtted
within the scope of enploynent, but w thout malice. Ashton, 339
Mi. at 107. C J. 8 5-403(e) (now C.J. 8 5-303(e)) also provides a
| ocal governnment with the benefit of its enployee’'s defenses and
I mmuni ties. Wllianms, 112 M. App. at 551-52. Based on our
reasons warranting remand of this claim as to Oficer D Pino,
however, dism ssal of the malicious prosecution claimagainst Ccean

City was prenature.

VII.

“These provisions were transferred by 1997 Mi. Laws, Chap. 14.
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Appel | ant argues that the circuit court erroneously granted
Turner’s notion to dismss. Essentially, appellant clains that
Conm ssi oner Turner ignored the requirenents of Maryland Rul e 4-
212(d) (1) and inproperly issued a warrant rather than a sumons.
As a consequence, appellant contends that he was deprived of his
Fourth Amendnent right to be free fromunreasonabl e sei zures, his
Fifth Amendnent right to due process of law, and his Fourteenth
Amendnent right to equal protection of the laws, as well as his
rights under Articles 24 and 26 of the Maryland Declaration of
Rights. As a resident of Ocean City, appellant also asserts that
he is “susceptible in the future to being arrested when, by law, a
CRIM NAL SUWMMONS should be issued rather than a WARRANT.”
Appel I ant thus sought declaratory and injunctive relief, attorney’s
fees, and costs.

Appellant has not included in the record extract the
transcript of the Septenber 25, 1995 hearing at which the judge
orally granted Turner’s notion to dismss. The docket entry nerely
reflects that the judge orally granted the notion. Moreover, we
reproduce below appellant’s entire argunment in his brief to this
i ssue:

The |l ower court erred when it granted Comm ssioners

[sic] Turner’s MOTION TO DISM SS. Unlike al nost every

other judicial officer in the State system the decision

of the Comm ssioners are incapable of review. Plaintiff

shoul d have been allowed to file his class certification

nmotion. Even with the instructive | anguage on this issue

from this Court and the Court of Appeals, this
Conmm ssi oner continues to routinely issue arrest warrants
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when sumons[es] are clearly indicated. Under those

ci rcunst ances, M. Davis is entitled to class

certification, injunctive and declaratory relief.

Pulliamv. Allen, 466 U S. 5[2]2 (1984).

Appel l ant apparently contends that the court inproperly
prohibited himfromfiling a class certification notion. He does
not cite to any factual support for this contention, however. No
motion to certify the class appears in the docket entries and,
| acking a transcript of the hearing, we cannot ascertain whether
the court rejected appellant’s notion or stated that it would not
consi der such a notion. Therefore, even assumng the scanty
argunent in the brief is adequate to preserve the issue, we |ack a
sufficient basis to review appellant’s contention that he was
i nproperly denied class certification. See Oxtoby v McGowan, 294
Ml. 83, 92 (1982).

In any event, we do not believe that the court erred in
granting the notion to dismss. The nmenorandumin support of the
comm ssioner’s notion to dismss asserts a single theory:
appel lant failed to state a clai mupon which relief can be granted.
In our view, Davis failed to state a claim the prospective harm
to Davis -- fear that he will in the future be arrested pursuant to

a warrant rather than a sumons -- is entirely too speculative to

support a claim?®

%Counsel for appellant has forwarded to this Court charging
docunents and arrest warrants purportedly issued in violation of
Mi. Rule 4-212, which he contends denonstrate that Conm ssioner

(continued...)
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In reaching this result, we are guided by City of Los Angel es
v. Lyons, 461 U. S. 95, 102 (1983). There, a citizen who did not
offer resistance was held in a “chokehold,” which rendered him
unconsci ous and damaged his larynx. 1d. at 97-98. 1In addition to
damages, he sought to enjoin the city from using such a neans of
restraint, absent a reasonable fear of an inmediate danger of
deadly force. 1d. at 98. The Court held that the danger to Lyons
t hat he would again be stopped for a traffic violation and again

subj ected to the chokehold was speculative, and did not state a

claim
“[p] ast exposure to illegal conduct does not in itself
show a present case or controversy regarding injunctive
relief . . . if unacconpanied by any conti nui ng, present
adverse effects.” Past wongs were evidence bearing on
“whether there is a real and i mmedi ate threat of repeated
Injury.”

ld. at 102 (alteration in original) (citation omtted) (quoting

O Shea v. Littleton, 414 U.S. 488, 495-96 (1974)).

VI,
Appel lant also clains that the court erred in permtting

testinony regarding a prior, unrelated investigation of him which

he characterizes as “character assassination.” He refers us to “E.
193-195,” which is presumably from the trial transcript. The
(...continued)

Turner engages in a “practice” of disregarding the plain | anguage
of the rule. These docunents, which are not part of the record,
are not properly before us.
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record extract does not contain conplete page nunbers, however, and
we do not have pages with the nunbers referenced above. See M.
Rul es 8-501, 8-503. Mor eover, because DiPino testified to two
prior investigations, we cannot be certain we know which one
appel I ant chal | enges here.

As to DIPino’'s testinony concerning the investigation that
foll onwed the encounter on the boardwal k in the Spring of 1990, when
Davis was riding his bicycle, and which led to appellant’s
di scl osure to D Pino about Sergeant Holtznman, we see no error. It
is, of course, well settled that “trial judges have broad
discretion in the conduct of trials in such areas as the reception
of evidence.” MCray v. State, 305 Md. 126, 133 (1985). Moreover,
our scope of reviewon this issue is limted; we defer to the trial
court’s exercise of discretion, absent abuse. See State v.
Broberg, 342 Md. 544, 552 (1996); North v. North, 102 Ml. App. 1
13-14 (1994) (discussing “abuse of discretion” standard of review).

Maryland Rule 5-401 states: " Relevant evidence' neans
evi dence having any tendency to nake the existence of any fact that
i s of consequence to the determ nation of the action nore probable
or less probable than it would be w thout the evidence." (Enphasis
added). Further, Md. Rule 5-402 provides, in part, that, "Except
as otherwise provided . . . , all relevant evidence is admssible.*
In our view, evidence of DiPino’ s personal contact with Davis in

the Spring of 1990 was rel evant; her personal know edge was a key
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conponent in the formulation of her belief in May 1991 that Davis
knew she was an undercover police officer.' The objective standard
does not necessarily preclude the adm ssion of evidence pertaining
to the officer’s fund of personal know edge.

We are troubled, however, by the admission of D Pino s
testinony concerning her initial suspicions of appellant as a drug
deal er, much of which was based on rank hearsay, to which repeated
objections were | odged. Neverthel ess, given appellant’s failure to
particul arize his contention or to provide a proper record extract,

we decline to address this matter further.

JUDGVENTS I N FAVOR OF DI PINO
VACATED AS TO THE FEDERAL AND
STATE CONSTI TUTI ONAL  CLAI M5;
CASE REMANDED TO THE CIRCU T
COURT FOR WORCESTER COUNTY FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON.

JUDGMVENTS I N FAVOR OF DI PINO
AND OCEAN CITY ON MNALIC QUS
PROSECUTI ON CLAI M VACATED; CASE
REMANDED FOR FURTHER
PROCEEDI NGS; JUDGVENTS | N FAVOR
CF DI PI NO AFFI RVMED W TH RESPECT
TO ALL OTHER | NTENTI ONAL TORT
CLAI M5; ALL OTHER JUDGMVENTS | N
FAVOR OF OCEAN CI TY AFFI RVED,

JUDGMENTS I N FAVOR CF
COWMM SSI ONER TURNER AFFI RVED.

YSuch evi dence, however, is not relevant to the issue we have
found dispositive; D Pino did not reasonably believe that appell ant
knew she was engaged in the performance of her duties.
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DAVIS, DI PINO, AND OCEAN C TY
TO SHARE COSTS EQUALLY.

67



REPCORTED

IN THE COURT OF SPECI AL

APPEALS OF MARYLAND

No. 1855
SEPTEMBER TERM 1996

EN BANC

WAYNE NELSON DAVI S
V.

BERNADETTE DI PI NO, et al.

wur phy, C.J.
Wenner,
Cat hel | , *
Davi s,
Harrel |,
Hol | ander,
Sal non,
Eyl er,
Thi emne,
Sonner,
Kenney,
Byr nes,
Fi scher, Robert F.
(Ret., Specially
Assi gned)
JJ.

Di ssenting Opinion by Mirphy,
C.J., in which Wenner, Eyler,
Thi enme, Byrnes and Fi scher
join

Filed: April 16, 1998

*Cathell, J., now a nenber of
the Court of Appeals, parti-
ci pated in the conference and



69

decision of this case while a
menber of this Court.



On the basis of the circuit court’s non-clearly erroneous
findings of fact, we are review ng judgnents entered in a noney
damages action filed against a police officer who presented a
truthful Application for Statenment of Charges to a District Court
Comm ssioner. Each of those judgnents should be affirmed because
at the time appellee filed the Application for Statenent of
Charges, (1)the Application was sinply not “so lacking in indicia
of probable cause as to render official belief in its existence
entirely unreasonable;” (2) the constitutional right to “blow the
cover” of an undercover officer has not been “clearly
established” in Maryland or anywhere else; and (3) the circuit
court was not clearly erroneous in finding that the facts
asserted in the Application were true.

The 1983 d ai ns

When this case returned to the circuit court, the conpl aint
was anmended to include an assertion that appellee’ s Application
contained fal se and m sl eading statenents. That assertion made
summary judgnent inappropriate, and required that the trier of
fact deci de whether appellee had lied to the Conm ssioner. The
i ssue of qualified inmmunity, however, was not postponed until the
plaintiff proved a constitutional violation. Appellee began the
trial “shielded fromliability for civil damages insofar as [her]
conduct [did] not violate clearly established statutory or

constitutional rights of which a reasonabl e person woul d have



known.” Harlow v. Fitzgerald, 457 U S. 800, 102 S.C. 2727, 2738
(1982).

The follow ng transpired when appellant’s counsel nade his
cl osing argunent:

THE COURT: As to how [appellant] |earned or
fromwho he | earned that these officers were
actually officers and when he learned it, we
went round and round on that. H's testinony
changed on nunerous occasions the bottomline
being, that | have a problemwth his
credibility. | don’t have a problemwth
Sergeant DIPino’'s credibility, and | don't
have a problemw th Trooper Brunbley’s
credibility.

So what I'’mtelling you is, there is a
di vergence as to what actually occurred here,
and |’ m going to base ny decision on the
testi nmony of Sergeant Di Pino and Trooper
Brunbl ey, because |I find themto be the
credi bl e wi t nesses.

So if you want to make your argunents
based on that testinony, |I’'ll hear you.

MR WMBROW ... But once again, | think
in the best light of the Defendants’ case,
you know, she never had probabl e cause to
believe he’d commtted a crine.

THE COURT: Wy not ?
MR. W MBROWN Why not ?

It’s not a crine to say -- to say the
truth. It’s not a crinme to say, “That
person’s a lawer”. “That person’s a judge”.
“That person is a police officer.” That's
not a crine.

THE COURT: Well, according to the Sibiga
-- | don’t know how you say that nane, but at
65 Md. Appellate 69: “The elenents for
obstructing or hindering are a police officer



engaged in the performance of his duties.”

You woul d concede that, in fact, they
were engaged in the performance of their
duties as undercover officers attenpting to
make a drug buy.

MR WNBROW | will concede that. But
there is no proof that M. Davis knew t hat
they were so engaged at that time. There is
absol utely no evidence that he knew they were
so engaged at that tine.

They have plain clothes on. You can't
tell nme they' re engaged in buying drugs and
i nvestigating drugs every mnute that they
have a pair of jeans and a tee shirt on.

THE COURT: Well, what we're tal king
about is probabl e cause.

MR W NBROW Oh, | understand.

THE COURT: We're not tal king about proof
beyond a reasonabl e doubt. Certainly,
Wcomco Street and the Cork Bar are areas
where it’s well known that drug transactions
t ake pl ace.

MR W MROW Well known to her. That
was her testinmony, well known to her. No
evi dence that M. Davis knew t hat.

And | want to point --

THE COURT: Well, there is evidence that
he was famliar with drug transactions ..

MR. W MBROW Assuming all that’s true,
that doesn’t nean -- there is no evidence
that M. Davis knew that she was worki ng that
ni ght or even that he knew that Wcom co
Street was a high drug area. |If it was a
hi gh drug area, that does not give any
credence to the proposition that she was
wor ki ng.

There’s absolutely no evidence--and |
know we’ re tal ki ng about probabl e cause- - but
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there’s no evidence at all that she was
wor ki ng.

THE COURT: | think that's sufficient
evi dence.

* k%

THE COURT: Well, the way | read the case
as | got the testinony before ne, | have
expl ained to you why | think which testinony
is believable to nme, and | got the elenents
of what hindering are. 1’ve already gone
through 1 and 2. 3: “Acknow edged (sic)by
t he accused of facts conprising el enent
nunmber 1 which is that they were police
officers. And | know you have to concede
that. And 4 was, “Intent to obstruct or
hi nder the officer by the act or om ssion
constituting el enent nunber 2.~

The facts as stated by the officers,
wi th several people outside the Cork Bar,
numer ous people on the street, a conversation
with M. King who may have been invol ved
because of a confidential report that she
read about Kingie' s --

MR W MBROW But he doesn’'t know that.
There’s no evidence that he knows that. So
how can he have an intent to obstruct her
i nvestigation of sonething about which he
knows not hi ng?

THE COURT: Why woul d he have said it in
such a |l oud voice to do other than that?

MR WMROW He said it. Wll, that’s
not -- you know, he said it because he was
havi ng a conversation with King. They said
that it was all this noise. Maybe if you
accept their testinony --

THE COURT: And | do.

MR WMROW --- he had to tal k over
t hi s noi se.

THE COURT: No. | think that's a
4



stretch.

| agree with the circuit court’s conclusion that appellee’ s
Application did establish probable cause for the issuance of a
Statenent of Charges. | am al so persuaded, however, that
appel l ant’ s evidence was insufficient as a matter of lawto
establish either (1) that the right to “blow the cover” of an
under cover officer had been “clearly established” when appellee
filed her Application, or (2) that no reasonabl e | aw enforcenent
officer would believe that the information contained in the
Application was sufficient to establish probable cause for

appel lant’s arrest.?

I

According to the majority, “know edge” is an elenent of the
of fense with which appellant was charged, and there was no proof
of appellant’s know edge that appell ee was on duty when they
encountered one anot her; thus appellant should never have been
charged because the State woul d never be able to establish a
prima facie case of hindering. As the circuit court pointed out,
however, the issue was whether the Application established
probabl e cause. “Only the probability, and not a prim facie

showi ng, of crimnal activity, is the standard for probable

'An appellate court has the authority to determine “that an issue was decided correctly, albeit for different
reasons.” Davis v. DiPino, 337 Md. 641, 655 (1995). In appellant’s 1983 claim, the “issue” is whether appelleeis
entitled to qualified immunity



cause.” Collins v. State, 17 M. App. 376, 384 (1973).

Moreover, nothing in Cover v. State requires that the State
must prove “direct or actual” know edge in a hindering case. 1In
“recei ving stolen goods” prosecutions (now prosecuted as theft
under our consolidated theft statute), the “know edge” el enent
can be established by proof that the defendant “could reasonably
have suspected that the property ... was stolen.” Mdothlin v.
State, 1 M. App. 256, 262 (1967). There is no valid reason why
t he know edge el enent in a hindering case cannot be established
by proof that the defendant reasonably suspected that he or she
was hi ndering an on duty officer.

In Malley v. Briggs, 475 U.S. 335, 106 S.C. 1092 (1986),
the Supreme Court held that police officers seeking arrest
warrants are entitled to qualified imunity, and

that the sane standard of objective

reasonabl eness that we applied in the context

of a suppression hearing in Leon, supra,

defines the qualified i munity accorded an

of fi cer whose request for a warrant allegedly

caused an unconstitutional arrest. Only

where the warrant application is so | acking

in indicia of probable cause as to render

official belief in its existence

unr easonabl e, Leon, supra, at 923, 104 S. C.

at 3421, will the shield of imunity be | ost.
475 U.S. at 345, 1065 S. . at 1098.

It has been “clearly established” that police officers

cannot present false or msleading affidavits to magi strates. The

|l aw quite properly inposes civil liability on the person who



submts an affidavit that either contains a fal se statenent of
fact, or omts a material fact in order to create a fal se

i npression. Never before now, however, has any court i nposed
1983 liability against an officer who presented an affidavit that
is true. In the twelve years since the Suprenme Court stated that
1983 liability would be inposed on an officer whose request for a
warrant was based on an affidavit “so lacking in indicia of
probabl e cause as to render official belief in its existence
entirely unreasonable,” no appell ate court anywhere has i nposed
liability under this theory.?

If a crimnal defendant is arrested on a warrant based on an
affidavit that did not establish probable cause for the arrest,
(1) any contraband or incrimnating evidence found on the
defendant’s person will be inadm ssible at trial, Collins v.
State, 17 Md. App. 376, 382-383 (1973); and, absent proof of
attenuation and a finding that his or her statenent was not “the
tainted fruit of the poisonous tree,” any incrimnating statenent
made by the defendant will be excluded as well. Ryon v. State,
29 Md. App. 62, 82 (1975), affd., State v. Ryon, 278 M. 302
(1976). Had appell ant been in possession of contraband at the
time he was arrested, would that contraband be inadm ssi bl e under

Collins? |If, upon reading the warrant, appellant had blurted, “I

2In the fourteen years since Leon was decided, there have been no reported appellate opinions holding that
acrimina defendant was entitled to suppression of evidence under this theory.
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was sure Di Pino was just about to arrest a good friend of m ne,
and I"mdelighted that | screwed up her investigation!” would
that incrimnating statenent be inadm ssible under Ryon?
According to the magjority, the answer to each of these questions
is “yes.” | cannot agree with either answer.

“A cl ose question of probable cause (or the
adm ssibility of information from an

i nformant bearing on probabl e cause) m ght be
submtted to twenty fair and know edgeabl e
judges with ten finding one way and ten
finding the opposite way and one of them
bei ng unreasonabl e or clearly erroneous.

What happens when such a ruling comes to us,
or to a suppression hearing judge, for
review? Do we sinply nonitor the systemfor
“error” (which is the basic, though |imted,
appel l ate function)? Do we extend due
deference to any reasonabl e concl usi on
arising out of the gray area or broad

di scretionary range as sonething not “clearly
erroneous” or a “clear abuse of discretion,”
even where we ourselves m ght have concl uded
ot herwi se fromthe sanme anbi guous predicate?
O do we make a de novo determ nation on

t hese issues”?

... Illinois v. Gates | eaves no room for
doubt that review ng courts, at the appellate
| evel or at the suppression hearing |evel,
have no busi ness second-guessing the probabl e
cause determ nations of warrant-issuing
magi strates by way of de novo determ nations
of their own. Unless the finding of the
magi strate in this regard is “clearly
erroneous” or represents “a clear abuse of
discretion,” it is unassailable. Illinois v.
Gates makes it equally beyond dispute that
this is not a change in the law, but a
decl aration of preexisting |aw

Ram a v. State, 57 Md. App. 654, 658-659 (1984).

In this case, both the District Court Comm ssioner and the
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circuit court concluded that the affidavit was sufficient to
establi sh probable cause. Under these circunstances, there is a
presunption that probable cause existed. Golino v. Cty of New
Haven, 950 F.2d 864, 870-871 (2™ Cir. 1991). That presunption
can be overcone by proof that the affidavit contains a false
statenent that was necessary to the finding of probable cause.
ld. Such a presunption, however, has never been overcone in a
damage action arising out of an affidavit found to be truthful.
When a factual situation presents a

cl ose question of probable cause, the benefit

of the doubt belongs to the police officer

who submts the close question for a

magi strate’ s deci sion.
Jenni ngs v. Joshua | ndependent School District, 877 F.2d 313, 318
(5" Cir. 1989). The inposition of 1983 liability on a | aw
enforcement officer who presents a truthful affidavit to a

judicial officer is contrary to the Suprene Court’s preference

for warrants, and contrary to sound public policy as well.

[

The constitutional right that appellee allegedly violated
has never been “established,” “clearly” or otherwise. W are not
dealing with the abstract right of “free speech,” but rather with
the particularized right to “blow the cover” of an undercover
of ficer.

The contours of the right nust be
sufficiently clear that a reasonable official

9



woul d understand that what he is doing
violates that right. This is not to say that
an official action is protected by qualified
immunity unless the very action in question
has previously been held unlawful, but it is
to say that in the light of preexisting |aw
t he unl awf ul ness nust be apparent.

Anderson v. Creighton, 483 U 'S 635, 107 S.Ct. 3034, 3039 (1987).

The plaintiff has the burden of proving that a fact specific
constitutional right has been “clearly established.” Frohomader
v. Wayne, 958 F.2d 1024, 1027 (10" Gir. 1992). This issue is an
i ssue of law, and requires that we exam ne the |aw on that
subject as articulated by the United States Supreme Court, by the
United States Court of Appeals for the Fourth Circuit, and by the
Court of Appeals of Maryland. Courson v. McMIlian, 939 F. 2d
1479, 1498n. 32 (11" Cir. 1991), Wegener v. City of Covington,
933 F.2d 390, 392 (6'" Cir. 1991).

In 8§ 1983 actions where qualified
immunity is at issue, it has been the rule
that the plaintiff bears the burden of
showi ng that the fact-specific constitutional
right allegedly violated was clearly
established at the tine of the incident since
Davis v. Scherer, 468 U S. 183, 102 S. C
3012, 82 L.Ed.2d 139 (1984),

Under the rule of Davis v. Scherer, a
defendant is presuned to be i mmune from
damages unless the plaintiff shows that the
right allegedly violated was clearly
established at the tinme of the conduct at
issue. 468 U. S at 197, 104 S. C. at 3021.

If the plaintiff is not expected to make
any “showi ng” except as to what happened
factually, leaving it to the court to conme up
with the rel evant universe of authority from
which to find whether the | aw was clearly
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established, the Davis rule would be flipped
on its head.

El der v. Hol |l away, 975 F.2d 1388, 1392-3 (9'" Cir. 1991).

O the cases relied on by the majority, only Cover was cited
in appellant’s brief. | point this out not to criticize
appel l ant’ s counsel (who has represented his client very well),
but rather to show why the cases relied on by the majority do not
“clearly establish” that Davis had a right to say what he said,
the way he said it, on the occasion at issue. There is a very
good reason why appellant’s counsel cited only one of the cases
on which the majority relies: he recognizes that the others do
not establish the |aw that we nust apply.

State v. Jelliffe was decided by a judge of the Mini cipal
Court of C eveland, Chio, whose opinion does not establish the
law for Chio or anywhere else. Wstin v. MDani el was decided by
a federal district judge, whose opinion does not establish the
| aw for any other district, R chardson v. Selsky, 5 F.3d 616, 623
(2nd Cir. 1993), and was affirmed in an unpublished opinion that
does not establish precedent even for the 11" Gircuit. Hogan v.
Carter, 85 F3d 1113, 1118 (4" Cr. 1996).

The majority concludes that the circuit court m sconstrued
Cover v. State, 297 Md. 398 (1983). | do not agree with that
conclusion. Nothing in Cover, however, establishes - clearly or

otherwise - that a citizen has the right to “blow the cover” of

11



an undercover officer. The Court of Appeals did not reverse
Cover’s conviction on the ground that a citizen has a
constitutional right to warn a fellow citizen that he is under
police surveillance. Reversal was based on the narrow ground
that the State’s evidence was insufficient to establish that the
def endant ever made any such attenpt. 297 Ml. at 414-415.
Mor eover, although it had the opportunity to do so, the Cover
court did not reject the proposition that a hindering conviction
can be based on proof that the defendant comnmtted an intentional
act that made it nore difficult for the police to carry out their
duty. 1d. at 409-412.
For qualified imunity to be

surrendered, pre-existing |aw nust dictate,

that is, truly conpel (not just suggest or

allow or raise a question about), the

conclusion for every like-situated,

reasonabl e governnent agent that what

defendant is doing violates federal law in

t he circunstances.
Lassiter v. Al abama A&M University, 28F. 3d 1146, 1150 (11'" Cr
1994) (enphasis in the opinion). |If there really is a specific,
factually defined constitutional right to “blow the cover” of an
undercover officer, it is certain that such a right had not been

“clearly established” when appell ee presented her Application to

t he Comm ssi oner.

Even if the right to “blow the cover” of an undercover

12



of ficer had been established when appel |l ee presented her
Application to the District Court Conm ssioner, and even if that
Application did not establish probable cause for appellant’s
arrest, this court should nonetheless affirmthe judgnents of the
circuit court. To determ ne the issue of appellee’ s 1983
l[tability, we ask “not whether the affidavit establishes probable
cause, but rather whether the officer had an objectively
reasonabl e belief that it established probable cause.” Thonpson
v. Reuting, 968 F.2d 756, 760 (8!" Cir. 1992).
If the material facts and the reasonabl e

i nferences drawn fromthose facts disclose

that a reasonable officer could have believed

that his or her actions did not violate the

clearly established right, the defendant is

entitled to qualified imunity on summary

judgnent. See Pritchett 973 F.2d at 312-13.
Smith v. Reddy 10F.3d 351, 357 (4'" Gr. 1996).

Because of the circuit court’s non-clearly erroneous factual
finding that her testinony was truthful, appellee is entitled to
immunity as long as officers of reasonabl e conpetence could
di sagree on whet her her Application was sufficient to establish
probabl e cause. Mlley v. Briggs, 475 U. S. at 341, 106 S.Ct. at
1096. Appellant was therefore required to prove that no
reasonably well trained police officer would have attenpted to
obtain an arrest warrant on the basis of the facts contained in

the Application at issue. Such proof cannot be inferred fromthe

record before us. Whether no reasonably well trained officer
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woul d have done what appellee did is a conplicated question that
is not a matter of comon know edge or experience. Appellant’s
failure to produce expert testinony on this issue is fatal to his

1983 claim

The State Law C ai ns

To prevail on his Maryland | aw cl ai ns, appellant was
required to prove that appellee lied to the District Court
Comm ssioner. Under Maryl and | aw, when a person presents
truthful information in an Application for Statenment of Charges,
he or she is sinply not |liable in danages to the person who gets
arrested and/or prosecuted on the basis of that truthful
information. Malice is absent as a matter of law if the material
facts asserted by the applicant are true and correct. Mertens v.
Muel l er, 122 M. 313, 322-323, 89 A 613 (1914), Wod v. Pal ner
Ford, 47 M. App. 692, 701, 425 A 2d 671 (1981), aff’'d. in part
and rev’'d. in part on other grounds, 471 A 2d 197, 298 M. 484
(1984), on remand 65 M. App. 390, 500 A 2d 1055 (1985).

Because the circuit court found that the facts asserted in
the Application were true, and that finding was not clearly
erroneous, we should affirmeach of the judgnents entered on

appellant’s state | aw cl ai ns.






