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In this | ead paint poisoning case, appellants present us
with a host of questions, only one of which is of interest to
nost nmenbers of the bar. That question is the second that we
will address. It involves an interpretation of Maryland Rul e 2-
415(g). W nust deci de whether an objection at deposition to the
formof a question or to any other error or irregularity that
m ght be obviated if the objection were nade during deposition
must be specific or whether the objection is preserved by nerely
uttering the word “objection.” W hold that the ground for the

obj ection nust be stated with specificity.

BACKGROUND

Corey Davis (“Corey”), born Decenber 31, 1987, clains to
have suffered brain injury due to his residency in two houses
|ocated in Baltinore City. Starting when he was six nonths ol d,
Corey lived at 2627 Francis Street with his nother, Angela
Norwood. The Francis Street address was owned by Eugene Goodnan,
Ann Goodman, Marc Attman, and Debra Attman, t/a Attsgood Realty
(hereinafter referred to collectively as “the Attsgoods”).
Corey, at fifteen nonths of age, noved from Francis Street to
4716 Park Hei ghts Avenue where he lived with his nother. The
house on Park Hei ghts Avenue was owned by Stanley Rochkind, t/a
S&S Partnership (hereinafter “S&S”). On June 7, 1989, about four
nmont hs after Corey noved to the prem ses, the Baltinore Gty

Heal th Departnent notified S&S that the Park Hei ghts address had



thirty-eight areas of |ead-based paint. Corey continued to
reside at the prem ses owned by S&S until August 1989, when he
was hospitalized and underwent therapy for |ead poi soning.
Thereafter, Corey went to live wth his paternal grandnother, but
his nother remained at the Park Hei ghts address until February
1990.

In March 1990, Ms. Norwood, individually and on behal f of
Corey, sued S&S and the Attsgoods in the Grcuit Court for
Baltinmore Cty. The Attsgoods filed a notion for summary
j udgnent, which was granted by Judge Thomas WAard on August 18,
1995. In Septenber 1996, the case, as against S&S, was tried
before a jury (Heller, Ellen, J., presiding). The jury found
that S&S was not negligent; it also found that while S&S had
viol ated the Consuner Protection Act, Corey had not been injured
by that violation. Counsel for Corey filed a notion for new
trial, which was denied. Corey and his nother then noted this
tinmely appeal and raise ten issues, which we have reordered and
r ewor ded:

1. Did the notions judge err in granting
summary judgnent in favor of the
At t sgoods?

2. Did the trial court conmt reversible
error by overruling appellants’
counsel’s objections to questions of
S&S' s expert at his de bene esse
deposition, when the objection at trial
was to the formof the question but at

deposition no ground for the objection
was stated?

3. Did the trial court err by allow ng
evidence to be presented to the jury



that raised an inference that the
appel I ant was exposed to | ead-based
paint at Francis Street?

4. Did the trial court abuse its discretion
by allowi ng S&' s expert neurol ogist to
testify by videotape as to the source(s)
of the appellant’s exposure to | ead-
based paint?

5. Did the trial court abuse its discretion
by preventing appellants from presenting
evi dence of the full extent of Stanley
Rochki nd’ s experience and know edge
about the hazards associated with | ead
pai nt ?

6. Did the trial court err by allow ng the
i ntroduction of certain business records
wi t hout the proper foundation?

7. Did the court abuse its discretion by
allowng S&S' s fact witness to testify
to matters that were not within the
W tness’ s personal know edge?

8. Did the trial court commt reversible
error by refusing to give two of
appel l ants’ proposed jury instructions?

9. Did the trial court abuse its discretion
by failing to grant a new trial when the
jury rendered i nconsistent verdicts?

10. Did the trial court’s general conduct
t hroughout the trial substantially

deprive the appellant of the right to a
fair trial?

| SSUE |

A, Summary Judgnment Ruling - Facts in Light
Most Favorable to Appellants

In June 1988, Corey noved into the Francis Street address,
an old unrehabilitated townhouse with flaking and chi ppi ng paint

on the interior walls, baseboards, and windowsills, and on the
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front exterior walls, door, and wi ndow frames. Corey’s nother
conpl ained to the Attsgoods about the paint problens when she
first rented the prem ses. Prom ses were made by the Attsgoods
to remedy the chipping and fl aking paint problem but these
prom ses were never fulfilled.

On March 2, 1989, which coincidentally was the sane date
that Corey noved fromthe Francis Street prem ses, Corey’s bl ood
was tested. The test showed the |lead level in his blood to be 31
ncg/ dc.  An acceptable | ead blood | evel in 1989 was considered to
be 25 ntg/dc or |ess.

David H James, MD., a professor of pediatrics at the
University of Tennessee with experience in treating children
exposed to | ead paint, was naned as an expert by appellants. Dr.
Janes was deposed by counsel for the Attsgoods and questi oned
extensively as to the basis for his opinion that the Francis
Street hone contained | ead- based paint during Corey’s residency.
Dr. Janes testified at deposition that: the house was “very
old”; nost very old houses in Baltinore City were painted with
| ead- based paint; the condition of the house was described by
Corey’s nother as “poor,” with chipping and fl aking paint; and
therefore, it certainly “sound[ed] |ike that house would be a
good source for lead.” He admtted that there was no direct
evi dence that the house had, in fact, been painted wth | ead-
based paint, and he acknow edged that “he was nmaki ng an
assunption that there was | ead-based paint at 2627 Francis

Street.”



The Attsgoods noved for sunmary judgnent and argued:

[T]here is no direct evidence that there was
| ead paint on the property. Instead the
expert [Dr. Janes] bases his opinion that

| ead- base pai nt existed because the house was
[] old and the paint was peeling, as
described by the nother. Thus, the

concl usion that the exposure cane from 2627
Francis Street is drawn from hearsay.!! In
fact, Dr. Janmes admts to having done no
research on the history of |lead paint in the
Baltinore Metropolitan area. |In order for
the [p]laintiff to denonstrate there exists
facts sufficient to support an inference that
the poisoning was the result of the 2627
Francis [Street] property[,] there nust be
reliable data to show the existence of |ead
pai nt .

(Footnotes omtted.) No other ground for summary judgnment was
advanced.

Unbeknownst to Dr. James, the exterior of 2627 Francis
Street had been tested for |ead-based paint on May 5, 1995 —five
days before Dr. Janmes’s deposition. Troy Baker was the inspector
who tested the exterior of the prem ses. The interior was not
tested. M. Baker’'s test reveal ed that |ead-based paint existed
on the exterior front wall of the house and on the exterior
basenent w ndows, left and right front wi ndows, and on the front
door .

Appel lants, in opposition to the Attsgoods’ sunmary judgnent
notion, filed an affidavit by Troy Baker relating that he had

found | ead-based paint on the exterior of the house and that, in

The “hearsay” objection by the Attsgoods was frivolous. Dr. James was not
required to inspect the house personally. As an expert, he was permitted to base
hi s opinion on the observations of other w tnesses (such as Ms. Norwood).
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hi s opi nion, | ead-based paint was present on the exterior of the
house when Corey resided there.

Appel lants also filed affidavits from Ms. Norwood, Corey’s
not her, and Dr. Janes. M. Norwood's affidavit read, in
pertinent part, as follows:

When we first noved into 2627 Francis
[Street] the front exterior of the hone al so
had fl aki ng and chi ppi ng paint on the door,
wal |l s and wi ndow franes. Corey Davis and |
woul d sit out on the front step everyday when
it was too hot to be inside. | did not know
that the chipping paint that was right next
to us on the front step contained | ead-based
pai nt .

Dr. James’s affidavit included the foll ow ng:

7. Based on ny training, know edge and
experience, the nedical records of Corey
Davis, the May 9, 1995 report of Troy Baker
noting presence o[f] |ead-based paint on the
exterior surfaces of 2627 Francis Street, and
the Affidavit of Angela Norwood, | am of the
opinion, within a reasonabl e degree of
medi cal probability that Corey Davis was
exposed to | ead-based paint while residing at
2627 Frances Street.

8. | amof an opinion within a reason-
abl e degree of nedical probability that Corey
Davi s was exposed to | ead-based paint while
sitting in front of 2627 Frances Street on an
everyday basi s.

9. | amof an opinion within a reason-
abl e degree of nedical probability that Corey
Davi s’ exposure to | ead-based paint at 2627
Frances Street was a substantial factor [sic]
to the injuries that he sustained to his
central nervous systemas a result of having
el evated bl ood | ead | evels.

The Attsgoods, on August 15, 1995, responded to

plaintiff/appellant’s opposition. 1In the response, the Attsgoods



changed the entire thrust of their notion. As previously noted,
the Attsgoods initially maintained that appellants had failed to
present conpetent evidence that the residence |eased to

appel  ants cont ai ned | ead-based paint. But faced with the fact
that testing had shown | ead-based paint on the exterior of the
house and, as a consequence, Dr. James was no | onger basing his
opi ni on upon nere circunstantial evidence, the Attsgoods pointed
out a new (purported) deficiency. The Attsgoods filed no
affidavit or other sworn material to support their new

contention. Instead, they based the revised notion on the

followng ipse dixit:

Since Dr. Janes now clains that the poisoning
occurred fromthe mnor’s exposure to the
exterior paint of the building, there nust be
sonme evidence that in fact the child ingested
or canme into contact with the paint. Merely
sitting outside on the steps is hardly
sufficient to establish poi soning caused by

| ead- based paint, unless, of course, there is
medi cal evidence to suggest otherw se. The
[a]ffidavit of Angela Norwood does not
indicate that in fact there was ever any
exposure.

Fromthat prem se, the Attsgoods proceeded to argue:

It is afamliar rule of evidence that a
witness, in order to qualify as an expert,
shoul d have such speci al know edge of the
subj ect on which he is to testify that he can
give the jury assistance in solving a problem
for which their equi pnent of average
know edge is inadequate. It is sufficient
the expert has in sone way gai ned such
experience in the matter as would entitle his
evidence to credit. WIlson v. State, 181 M.
1 [1942]. Consequently, Dr. Janes nust
establish by nedical evidence a connection
bet ween being outside of a building with | ead
pai nt and actual exposure.




Three days after the filing of the Attsgoods’ nenorandum
raising this new issue, a hearing was held on the summary
judgment notion. In granting summary judgnent, the notions judge
poi nted out what he perceived to be two deficiencies in
plaintiffs’ case. Neither of these alleged deficiencies was
relied upon by the Attsgoods when they originally filed their
nmotion for summary judgnment. First, the court observed that the
plaintiffs had presented no proof that the Attsgoods knew of
| ead- based paint in the interior of the Francis Street address.
Second, although plaintiffs had proved that the exterior of the
house cont ai ned deteriorated | ead-based paint, they had failed
to prove that Corey had been injured by exposure to that paint —
the argunent first raised by the Attsgoods only three days
earlier. The court stated:

So the question is whether the house on the
outside, where there is evidence of chipping
and fl aking paint and evidence of |ead paint,
is the evidence sufficient to carry this case
on to the next step which is a jury trial to
determ ne whether or not this child received
his or her ingestion at Francis Street.

In order to do that, there are severa
ways, of course, that can be done. In this
particul ar case, the plaintiff’'s [sic]
| awers tried to do it these two ways. One,
by produci ng testinony of the nedical
authority, of which has been referred to in
argunment. The other is showing this child,
through the affidavit of Angela Norwood, the
exact words are “Corey Davis and | would sit
out on the front steps every day when it was
too hot to be inside. | did not know that
t he chi pping paint that was right next to us
on the front steps contai ned | ead-base
paint.”



M. Buckl ey [counsel for the Attsgoods]
argues that this is not sufficient to bridge
the gap. M. Mensh [counsel for appellants]
argues that the experts he has produced can
testify that exposure to | ead paint was
sufficient to at |least contribute to the
condition that the child was found wth.

|’ ve held consistently, and I'’mgoing to
hold again in this case, that the doctor’s
testinony, sinply saying that because the
house has lead paint init, is sufficient to
cause exposure. It’s not true. |’ve
listened to the testinony to at | east one of
these two experts and he’ s never said that.
There has to be a condition present
sufficient to, not only expose the child, but
there nust be activity on the part of the
child to actually cause this.

Now, on the inside,[lead poisoning] can
cone fromthe air. It can cone froma |ot of
different facts. But on the outside it’s
more difficult to show. And to sinply show
that a person was sitting on the outside
steps next to peeling and fl aking paint
wi t hout any other activity, including the
ability of the child to have, for exanple,
pl ayed in the ground next to the wall where
t he flaking and chi ppi ng pai nt was and,
therefore, perhaps ingested it, as a young
child will often put everything in their
mout h and so forth.

In this particular case, there is no
evidence of that. | do not believe that the
gap has been junped with respect to exterior
| ead paint and therefore the notion is
gr ant ed.

(Enmphasi s added.)
B. Standard of Revi ew

Any party may file at any tinme a notion
for summary judgnment on all or part of an
action on the ground that there is no
genui ne dispute as to any material fact
and that the party is entitled to
judgnent as a matter of law. . . . The
response to a notion . . . shall identify



with particularity the material facts
that are disputed. . . . The court shal
enter judgnent in favor of or against the
nmoving party if the notion and response
show that there is no genuine dispute as
to any material fact and that the party
in whose favor judgnent is entered is
entitled to judgnent as a matter of |aw

Md. Rule 2-501(a), (b), and (e) (1993).

Thus, a noving party nust set forth
sufficient grounds for sunmary judgnent.

Al t hough the novant is not required to
support his notion with an affidavit unless
he files it “before the day on which the
adverse party’'s initial pleading or notion is
filed,” see Ml. Rule 2-501(a), he nust
support his various contentions by placing
before the court facts that woul d be

adm ssible in evidence or otherw se detailing
t he absence of evidence in the record to
support a cause of action. See Washi ngton
Hones, Inc. v. Interstate Land Dev. Co.

Inc., 281 M. 712, 716 (1978).

Bond v. NIBCO Inc., 96 Md. App. 127, 134 (1993) (enphasis

added) .

[ A] party seeking summary judgnment al ways
bears the initial responsibility of informng
the [circuit] court of the basis for its
notion, and identifying those portions of
“the pleadings, depositions, answers to
inter-rogatories and adm ssions on file,
together with the affidavits, if any,” which
it believes denpbnstrate the absence of a
genui ne issue of material fact.

Id. at 136 (quoting Celotex Corp. v. Catrett, 477 U. S. 317, 323

(1986)).
C. The Initial Mtion for Summary Judgnent
The Attsgoods appropriately noted a deficiency in the
plaintiffs’ case when they first filed their summary judgnent

notion. At that point it appeared that the plaintiffs could not
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prove that Corey was injured while he resided at the Francis
Street residence because there was no conpetent evidence that the
prem ses contai ned any | ead-based paint. Qbviously, the nere
fact that nost old houses in Baltinore have | ead-based paint does
not nmean that a particular old Baltinore house has a simlar
deficiency. But by filing the affidavits of Ms. Norwood and Troy
Baker, appellants showed that there was at | east a genuine issue
of material fact as to whether the exterior of the house
cont ai ned deteriorated | ead-based paint at the tinme Corey |ived
there. Thus, the Attsgoods were unquestionably not entitled to
summary judgnent on the basis set forth in their initial
menor andum
D. Notice
The Attsgoods say in their brief that:

The trial court properly granted appell ees’

nmotion for summary judgnment as to appellants’

negl i gence cl ai m [ because] there was

i nsufficient evidence that appellees had

notice of |lead paint at 2627 Francis Street

during the period of appellants’

residence. . . .[2
They proceed to argue:

A landlord is not liable in tort for the

| ead paint poisoning of a tenant unless “the

| andl ord either knows or has reason to know

of the condition and has a reasonabl e

opportunity to correct it.” Richw nd Joint

Venture 4 v. Brunson, 335 Md. 661, 673

(1994); Brown v. \Weeler, 109 Ml. App. 710
(1996) .

2This statement is not technically true. In regard to the deteriorated
exterior |ead-based paint, the court did not grant judgnent on the ground that the
| andl ord was not shown to have noti ce.
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As shown previously, the trial judge did grant summary
j udgnent, based, in part, on the fact that the Attsgoods did not
have notice of the existence of |lead paint on the interior of the
prem ses. This fact, however, was never a ground for summary
j udgnent advanced by the Attsgoods in their summary judgnent
nmotion. A non-noving party is not required to respond to issues

not raised by the noving parties. Hartford Accident and | ndem

Co. v. Scarlett Harbor Assocs., Ltd., 109 Md. App. 217, 262

(1996), aff’'d, 346 Md. 122 (1997). Put another way, a trial

j udge cannot, sua sponte, and w thout prior warning,
appropriately grant sunmary judgnent based on the plaintiff’s
failure to prove an elenent of his or her case if the defendant
has not previously contended that the plaintiff’s proof was
deficient as to that elenent. Bond, 96 Md. App. at 136. The
trial judge, therefore, should not have granted sunmmary j udgnment
based on plaintiff’s failure to prove notice.

E. The Second G ound Advanced by the Trial Court
for Gant of Summary Judgnent

Al t hough the notions judge granted summary judgnent, in
part, on the ground that deteriorated | ead-based paint on the
exterior of the house did not cause Corey harm the Attsgoods do
not even argue in their brief that the notions judge was correct
inthis regard. This fact is of inportance because, with an

exception not here relevant, we will not affirmthe grant of
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summary judgnent on a ground not relied upon by the trial judge.?

Bl ades v. Wods, 338 Md. 475, 478 (1995); Scarlett Harbor, 109

Ml. at 241.

In the notion judge's opinion, a child s |ead blood | evels
cannot becone el evated sinply because the child is in the
i mredi ate vicinity of exterior chipping or flaking exterior |ead-
based paint. Lead-paint poisoning, in the trial judge s view,
can “conme fromthe air (i.e., air-bourne particles) if the child
is exposed to interior |ead-based paint; but when a house has
deteriorated | ead-based paint on the exterior, a child cannot
becone injuriously exposed to that |ead-based paint nerely by
being in the imediate vicinity of it. Judge Ward believed that
there must be nore direct exposure. Dr. Janmes had a contrary
view. As previously shown, Dr. Janmes, an experienced
pediatrician, filed an affidavit in which he stated that in his
opinion, to a reasonabl e degree of nedical probability, Corey’s
exposure to deteriorated | ead-based paint on the exterior of the
prem ses | eased fromthe Attsgoods was a “substantial factor” in
| eading to the “injuries [Corey] sustained to his central nervous
system. . . .” The notions judge plainly did not believe that
Dr. Janmes was credi ble. He characterized what Dr. Janes said as

“not true” and thus rejected the opinions set forth in Dr.

3The exception is: If the alternative ground i s one upon which the circuit
court would have had no discretion to deny sunmary judgnent, sunmmary judgnment nay
be granted for a reason not relied upon by the trial court. Blades v. Wod, 338 M.
475, 478 (1995). It is only when the notion is based upon a pure issue of |aw that
could not properly be subnmitted to a trier of fact, that we will affirm on an
alternative ground. Presbyterian Univ. Hosp. v. WIlson, 99 M. App. 305, 313-14
(1994), aff’'d, 337 Md. 541 (1995).
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Janes’s affidavit. |If Judge Ward were the factfinder, his
finding woul d be accorded great deference. But no principle is
nmore firmy ingrained in summary judgnment jurisprudence than that
a notions judge should not decide issues of credibility.
Additionally, a judge, in deciding a sunmary judgnment notion, is
not enpowered to take judicial notice of the answers to
conplicated nedical issues such as the issue of causation

di scussed in Dr. Janes’s affidavit. For the foregoing reasons,

we shall reverse the judgnent entered in favor of the Attsgoods.

| SSUE | |

Trial Court’s Rulings on Qbjections
Made by Appel |l ants’ Counsel at Deposition

S&S t ook the videotaped deposition of Dr. Law ence Charnas,
a specialist in neurology, who was of the opinion, to a
reasonabl e degree of nedical probability, that Corey experienced
“no significant exposure [to | ead-based paint] at 4716 Park
Hei ghts Avenue.”

In his deposition, Dr. Charnas went on to give the reasons
for his opinion:

The reason | can state that is he had two
types of chem cals neasured in his bl ood
during treatnment for his | ead poisoning. One
was the nmeasurenent of lead itself. The
other is a neasurenent of sonething called
FEP. As we tal ked about, |ead |evels can
drop very rapidly on the basis of treatnent
wth certain kinds of nmedicines. FEP, on the
other hand, is a chemcal that is contained
within red blood cells and is a |onger-term
measure, on the order of three to four
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mont hs, of what is happening with | ead
exposure.

H s FEP | evel remained nore or |ess
unchanged fromthe date where it was first
noted to be elevated, prior to noving to the
Par k Hei ghts address, through his initial
treatment with DMSA, and then began to drop
inthe latter part of the fall of —or,
rather, the sumrer of 1989 into the wi nter of
1989. The —when one sees an el evated FEP
that stays the sane and then drops, that
i ndi cates that there had been | ead exposure
ongoi ng for several nonths prior to noving to
the Park Heights address, and that’s, that’s,
within a reasonabl e degree of nedica
certainty, is the source of his body burden
of | ead which caused his rebound.

DMSA are the initials for the nedication admnistered to
Corey at the Kennedy Center in August 1989. According to Dr.
Charnas, DMBA “is particularly good in dropping or getting rid of
lead that is in the blood.”

Later in his deposition, Dr. Charnas testified, again to a
reasonabl e degree of nedical certainty, that “there was no reason
to believe [that Corey] . . . had any injury whatsoever” due to
the fact that he |ived at property owned by S&S.

Plaintiffs’ counsel objected during Dr. Charnas’s deposition
t o numerous questions asked by counsel for S&S. On one occasion
counsel said, “Cbjection, |eading” but on all other occasions, he
nmerely said, “Cbjection” or “Cbjection, nove to strike.” Many —
per haps nost —of plaintiffs’ objections were to questions that
were perfectly proper.

At trial, plaintiffs’ counsel brought to the judge’'s

attention several questions that were “not in proper forni
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because the questions called for Dr. Charnas to express an
opi ni on even though the questioner did not ask himwhether the
opinion was held to a “reasonabl e degree of nedi cal
probability.”* The trial judge overrul ed these objections and
opined that in order to preserve an objection as to the formof a
gquestion the objection at deposition nust be specific so that
opposi ng counsel woul d have an opportunity to correct his
m st ake(s).

Maryl and Rul e 2-415(g) reads:

(bj ections. —All objections nmade during
a deposition shall be recorded with the
testinmony. An objection to the manner of
taking a deposition, to the formof questions
or answers, to the oath or affirmation, to
t he conduct of the parties, or to any other
kind of error or irregularity that m ght be
obvi ated or renoved if objected to at the
time of its occurrence is waived unless a
tinely objection is nade during the
deposition. An objection to the conpetency
of a witness or to the conpetency, relevancy,
or materiality of testinony is not waived by
failure to make it before or during a
deposition unless the ground of the objection
is one that m ght have been obviated or
removed if presented at that tine.

Rul e 2-415(f) applies to videotaped depositions, but a party
seeking to preserve an objection at the videotaped deposition
must al so conply with Rule 2-416(g), which provides:

bj ections. —The officer shall keep a
| og of all objections nade during the
deposition and shall reference themto the

time shown on the clock on canmera or to the
vi deot ape or audi otape indicator. Evidence

“An obj ection that questions put to an expert at deposition were not franmed
n terns of “reasonabl e nedical certainty” has been held to be an objection to form
ee Turnbo by Capra v. City of St. Charles, 932 S.W2d 851, 856 (Md. App. 1996).
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objected to shall be taken subject to the
objection. A party intending to offer a

vi deot ape or audi ot ape deposition in evidence
shall notify the court and all parties in
witing of that intent and of the parts of
the deposition to be offered within
sufficient tinme to allow for objections to be
made and acted upon before the trial or
hearing. Objections to all or part of the
deposition shall be made in witing within
sufficient time to allow for rulings on them
and for editing of the tape before the trial
or hearing. The court may permt further

desi gnations and objections as justice my
require. I n excluding objectionable
testinony or objections of counsel, the court
may order that an edited copy of the

vi deot ape or audi otape be nade or that the
person playing the tape at trial suppress the
obj ecti onabl e portions of the tape. In no
event, however, shall the original videotape
or audi otape be affected by any editing
process.

After referring us to Rules 2-415 and 2-416, appellants
ar gue:

Nowhere in these Rules is it nentioned that
reasons for the objections, as to form nust
be given on the record. Mre specifically on
point is Rule 2-517 that states that grounds
for the objections during a trial need not be
stated unless specifically directed by the
court. Since the appellee chose to videotape
the testinony of his nedical expert, and not
have the benefit of the trial court’s

i mredi ate directions, the trial court could
not make such a ruling after the fact.

M. Rule 2-517(a) reads:

bj ections to Evidence. —An objection
to the adm ssion of evidence shall be nade at
the time the evidence is offered or as soon
thereafter as the grounds for objection
becone apparent. Oherw se, the objection is
wai ved. The grounds for the objection need
not be stated unless the court, at the
request of a party or onits own initiative,
so directs. The court shall rule upon the
obj ection pronptly. When the rel evancy of
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evi dence depends upon the fulfillnment of a
condition of fact, the court may admt the
evi dence subject to the introduction of

addi tional evidence sufficient to support a
finding of the fulfillnment of the condition.
The objection is waived unless, at sone tinme
before final argunent in a jury trial or
before the entry of judgnent in a court
trial, the objecting party noves to strike
the evidence on the ground that the condition
was not fulfilled.

As can be seen, Rule 2-415(g) and Rule 2-517(a) have a major
difference that is here inportant. Rule 2-517(a) explicitly
provides that (wth certain exceptions) counsel need not state
the ground for an objection. Rule 2-415(g), on the other hand,

says that, to preserve an objection, one nust object to the error

or irreqgularity; the rule does not say that one may nerely object

to the question or answer.

Can it be said that a | awer who nerely says the word
“objection” imedi ately after a question or answer has objected
“to the manner of taking a deposition” or “to the formof the
guestion or answer” or “to any other error or irregularity that
m ght be obviated or renoved if objected to at the tine of its
occurrence”? W think not —counsel has nerely objected to the
guestion or answer, not to any error or irregularity contained
therein. For that reason, the | anguage used in Rule 2-415(Q)
strongly suggests at |east that an objection to any error or
irregularity that can be imedi ately corrected nust be specific.

Besides the difference in term nol ogy between Rul es 2-517(a)
and 2-415(g), there are practical reasons to distinguish what

must be said at trial to preserve an objection fromwhat should
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be said at deposition. At trial, a judge, at the request of a

party, or acting sua sponte, can direct counsel to give the basis

for an objection. But at deposition, because no inparti al
arbiter is present, attorneys cannot be forced to say anything.
Accordingly, the opportunity of a questioner to recognize and
correct an error at deposition is reduced. Thus, the need for
specificity in the two forunms is markedly different.

In interpreting the Maryl and Rul es of Procedure, we apply
the sane rules of construction as we use when interpreting

st at ut es, Kerpelman v. Snith, Sonerville & Case, L.L.P., 115 M.

App. 353, 357, cert. denied, 346 Md. 241 (1997), and the nopbst
basic rule of statutory construction is that courts should
endeavor to “ascertain and effectuate legislative intent.” Jones
v. State, 336 Md. 255, 260 (1994). Here, we are therefore
required to “ascertain and effectuate” the intent of the Court of

Appeal s in adopting Rule 4-215(g). See also Johnson v. State,

274 Md. 29, 41 (1975) (quoting Brown v. State, 237 MI. 492, 504

(1965) (stating the neaning of a Maryland Rul e “does not depend
upon the niceties of definition but upon the reasonable
intentnment of the | anguage used in the Iight of the purpose to be
effectuated”)). In determning intent, we are mndful that the
Maryl and Rul es are to be construed “to secure sinplicity in
procedures, fairness in admnistration and elimnation of unfair
expense and delay.” Rule 1-201(a).

A plain reading of Rule 2-415(g) shows that the reason an

objection to a defect [Iin any question or answer that can be
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i mredi ately cured] nust be nmade, in a tinely fashion, during the
deposition is so that the questioner will have an opportunity,
during the deposition, to clear up the problem The drafters of
the rules did not wish a litigant to be prejudiced by a slip of
the tongue or any other error that could be easily cured. |If it
were sufficient nmerely to utter the word “objection” when sone
flaw exists in a question or answer, that purpose oft-tines would
not be fulfilled. For instance, a questioner, even if he or she
is awll-trained | awyer, may not know what “error or
irregularity” needs correcting if a specific objection is not
made. At deposition, attorneys can, and often do, object to
questions for invalid reasons or for no reason at all. ©Mboreover,
counsel, although they are not required to do so, often object to
guestions or answers (e.g., answers containing hearsay) where the
error or irregularity could not possibly be corrected even if the
probl em were brought to the attention of those in attendance at
the deposition. G ven these well known realities, the
interpretation of Maryland Rul e 2-415(g) advanced by appell ants
woul d al | ow counsel at deposition to interpose scores of non-
specific and frivol ous objections and then interpose a valid
objection to a defect in a question that could be immediately
cured. The barrage of frivol ous objections mght well cause an
opponent to overl ook the defect in a question or answer that was
i mredi ately curable. Such an interpretation would not fulfill

t he purpose of the rule and would run afoul of the requirenent
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that the Maryland Rules be interpreted to secure fairness in
adm ni strati on.

In Collomv. Pierson, 411 NW2d 93 (N.D. 1987), the North

Dakota Suprene Court was called upon to interpret Subdivision
d(3) of Rule 32 of the North Dakota Rules of G vil Procedure,
whi ch read:
Errors and irregularities occurring at

the oral exam nation in the manner of taking

the deposition, in the formof the questions

or answers, in the oath or affirmation, or in

t he conduct of parties, and errors of any

ki nd whi ch m ght be obvi ated, renoved, or

cured if pronptly presented, are waived

unl ess seasonabl e objection thereto is nmade

at the taking of the deposition.
ld. at 95.

As can be seen, the Rule interpreted in Collomis
substantively the same as Maryl and Rule 2-415(g).° 1In Collom
the liability issue was whether a hole in plaintiff’s col on was
caused by the negligence of plaintiff’s two treating doctors or
whet her the openi ng devel oped after surgery through no fault of
t he physicians. The only expert to testify for the defense was
Dr. M Mchael Eisenberg, a general surgeon. He testified, by
way of deposition, that the opening in plaintiff’s colon was not
caused by any negligence on the part of the defendants. During
deposition, counsel for plaintiff, Dr. Ei senberg, and one of the

def ense counsel had the foll ow ng exchange:

Q[By MR ZUGER —defense counsel] The
bottomline is, do you find any evidence of

SNorth Dakota Rule 32(d)(3), in turn, is alnost identical to Federal
Rul e 32(d)(3).
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1Ld. at 94.

mal practice or negligence, if you wll,
what soever, on the part of either Dr. Lutz or
Dr. Pierson in this case?

A [Dr. Eisenberg]: No.

MR. SAEFKE [plaintiff’s counsel]: W’re
going to object on the basis of no
f oundati on.

MR. ZUGER: | n what specific regard?
He’ s been through the entire chart. He's
read all the depositions. Were' s the
foundati on | acki ng?

MR. SAEFKE: The question referred to
Dr. Lutz and Dr. Pierson. You asked him
whet her there was any negligence on their
part. M objection is there’'s no foundation
for himto answer that question.

MR. ZUGER. And can you be nore specific
so | can have an opportunity to cure your
obj ecti on?

MR. SAEFKE: No, |I’'mnot going to try
your lawsuit, counsel. You ve been in this
for sone tinme. You know the qualifications
of those gentlenen and their practices and
you know the qualification of your w tness
and his practice. And ny objection is that
he is not qualified to testify as to whet her
there was any negligence on the part of the
defendants in this |lawsuit.

MR. ZUGER: And so that | have an
opportunity to cure this before |I conclude
this deposition, where is he lacking in
foundati onal qualifications?

MR, SAEFKE: That’s not ny obligation,
counsel

Counsel for plaintiff sought to exclude at trial all of

Ei senberg’

s testinony based on the fact there was
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no show ng in his deposition testinmony of his
famliarity with the practice of obstetrics
and gynecology . . . in simlar localities
nor simlar circunstances [and therefore the
doctor was not qualified] to testify . . .
[regarding] the practice of Dr. Lutz in North
Dakot a.

Id. at 95.

The trial judge overruled the objection and admtted Dr.
Ei senberg’s deposition testinmony. On appeal, the North Dakota
Suprene Court said:

bj ections to foundation can frequently
be obviated by further testinony. Therefore,
an objection to foundation at a deposition is
futile unless it is sufficiently specific to
afford the opposing party opportunity to cure
it. See United States v. Mchaels, 726 F.2d
1307, 1314 (8™ Cir. 1984): “Foundation
objections require specificity.” Collomnis
counsel failed to specify what was | acking.
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Therefore, we cannot consider Collonis
deposition objection to foundation for any of
Dr. Eisenberg’ s testinony. !

o

We interpret Rule 2-415(g) in harnony with the Coll om
court’s interpretation of ND.R Cv. P. Rule 32(d)(3). W hold
that, to preserve a deposition objection to any error or
irregularity that mght be cured if a tinely objection had been
made at deposition, the objecting party nust state the ground for
t he objection before the conclusion of the deposition, so that
t he opposing party will have a chance to cure or obviate the
error or irregularity. Here, as Judge Heller pointed out, if
appel l ant had specified the ground for his objections at
deposition, counsel for S&S could easily have corrected the form
of each of the questions to which appellants’ counsel objected.
Having failed to be specific, the objections to the formof the

guestions were wai ved.

5The portion of the Collom opinion quoted i s dicta because the court went on
to say that, even if the objection had been preserved, Dr. E senberg had established
an adequate foundation for his opinion. Aside fromCollom supra, the parties have
not referred us to, nor have we found, any other appell ate decision that discusses
the issue of whether a deposition objection needs to be specific when the conduct
of the deposition is governed by a rule simlar to Rule 2-415(qQ).
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| SSUE |11

Testinmony Relating to Whether Corey Davis Was
Exposed to Lead-Based Pai nt Wien He Lived at
2627 Francis Street

On the norning the trial was to conmence, appellants’
counsel made a notion in |limne seeking to prohibit S&S s counsel
from presenting any evidence that the source of Corey’ s exposure
to |l ead paint was at 2627 Francis Street. Counsel argued:

Certainly, if the [p]laintiffs’ are not
entitled to the reasonabl e inference that
Francis Street was a contributing source of
| ead exposure, . . . [S&S] cannot now be
entitled to that —any kind of inference to
their advantage. W therefore ask that any
mention of Francis Street not be all owed.

I n support of this argument, appellants’ counsel told the
trial judge that Corey “was never tested for |ead while residing
at the [Francis Street] property,” although he had undergone an
FEP screening test. He then noted that an FEP test can be
el evated by factors other than | ead.

Counsel’s statenent that Corey had never been tested for
| ead when he lived on Francis Street was, at best, m sl eading.
Corey noved fromthe Francis Street address on March 2, 1989, and
on the sane day he noved into the prem ses owned by S&S. His
bl ood was tested for |lead on March 2, 1989. Also, an FEP
screening test was adm ni stered on that date. The bl ood test
report, later introduced into evidence, shows Corey’s address as
2627 Francis Street on March 2, 1989.

The trial judge next asked appell ants’ counsel whether Judge

Ward's rationale for granting summary judgnent was that “the
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record was void [sic] of any evidence of [l ead-based] paint at
the [Francis Street] address.” Appellants’ counsel’s reply was,
“Yes, it is [sic], Your Honor.” As already shown, this answer
was i naccur at e.

The trial judge granted plaintiffs’ counsel’s in |imne
noti on, sayi ng:

Il will not permt testinony of any expert
that the child was exposed to |lead at Francis
Street address because, one, this [c]ourt —
Judge Ward has previously granted judgnent
indicating that, even looking at the facts in
the light nost favorable to [p]laintiffs,

that there was absolutely no testing of any
fl aking, chipping paint. And also, there was
no |l ead levels taken of the child at the tine
ei t her.

|’mjust telling you if you . . . do bring
out the condition of the home, you have to

al so bring out that there was no evi dence of
|l ead. The [c]ourt has already granted
judgnent for the [d]efendants at that

address, so | think it should not conme out.

| think it would be an unfair conjecture.

Appel I ants argue on appeal that the trial court deviated
fromher inlimne ruling during trial and thus conmtted
reversible error. Appellants also argue, nore generally, that
the court erred in allowng the introduction of any evidence from
which the jury mght have inferred that the source of Corey’s
| ead poi soning was fromthe house on Francis Street. Appellees
counter that the notion in |limne should not have been granted in
the first place, and in any event, the trial judge commtted no
reversible error in her evidentiary rulings.

A. Mbtion I n Linne
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The two factual grounds upon which the trial judge granted
appellants’ notion in limne were: (1) that Corey was never
tested for |lead when he lived at Francis Street and (2) that
Francis Street was “excluded at summary judgnent” as a source of
Corey’ s poi soni ng because, at the summary judgnent stage,
plaintiffs could produce no evidence that the house had been
painted with | ead-based paint. Inpliedly at |east, appellants
contend that the sunmary judgnent ruling constituted the | aw of
the case and Judge Heller was therefore obliged to follow that
“l'aw’ in making evidentiary rulings during trial. Appellants’
premse is fatally flawed. No prior ruling of the court
established that Corey had not been tested for | ead when he lived
at Francis Street or that there was no “lead paint” at the
Francis Street prem ses. Obviously, the law of the case doctrine
can have no application concerning an issue that was never

deci ded. NCAA v. Johns Hopkins University, 301 Md. 574, 582

(1984) .

We need not, however, decide whether the in |limne order
shoul d have been granted because appellants fail to point to any
i nstance when the trial judge deviated fromher ruling. The in
limne ruling was narrow and concerned only testinony of experts.
Not once did the trial judge allow any expert to testify that
Corey was exposed to | ead-based paint at the Francis Street
prem ses.

B. Oher Trial Testinony Regarding Francis Street

1. Exhibit 21 —Failure to Redact
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Plaintiffs’ expert, Dr. Janes, testified that Corey suffered
permanent brain injury due to his exposure to | ead-based paint at
prem ses owned by S&S. On direct exam nation, Dr. Janes did not
attribute any injury to Corey due to his residence at Francis
Street. On cross-exam nation, Dr. James was shown defendant’s
Exhibit 21, which was a nedical report indicating that on March
2, 1989, Corey had an elevated lead | evel of 31 ntg/dl; an
el evated FEP | evel; and an address, at the tine the test was
adm ni stered, at 2627 Francis Street. Defendant’s Exhibit 21 was
| ater introduced into evidence over appellants’ objection.

Appel I ants now contend that the trial judge erred in failing
to redact the Francis Street address from Exhibit 21 because,
according to appellant, the jury could draw the inference that
Corey was exposed to | ead-based paint at the Francis Street
address nerely because he lived there when the test was
adm ni stered. Appellants also naintain that the court erred in
allowng Dr. Charnas to testify that Corey was living at the
Francis Street address when he had el evated FEP | evel s.

According to appellants, the jury could “infer” fromthe Charnas
testimony and Exhibit 21 that the source of the lead in Corey’s

bl ood was from Francis Street. Even assum ng, arguendo, that one
coul d draw such an inference,” no reversible error was comitted.
Failure to redact Corey’s address caused plaintiffs no harm Nor

did the court’s ruling in regard to Dr. Charnas’s testinony cause

'For a good discussion of the proper test for the legitimacy of an inference,
see Chesapeake & Potomac Tel. Co. of MI. v. Hicks, 25 Md. App. 503, 524-25 (1975).
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harm inasnmuch as the sane evidence had al ready been admtted,
Wi t hout objection, prior to adm ssion of the disputed evidence.
Ms. Norwood testified, wthout objection, that she |lived on

Francis Street on March 2, 1989. Mers v. State, 58 M. App.

211, 227, cert. denied, 300 Mi. 484 (1984) (holding that if

testinony conmes in w thout objection, but sone subsequent
evidence to the same effect is later admtted over objection, the
| ater objection is waived).
2. Cross-Examnation of Dr. James

Appel l ants al so contend that the trial court erred in
allowng Dr. Janes to be asked on cross-exam nati on whet her he
had previously testified at deposition that Corey had been
exposed to | ead-based paint fromsone “source” other than the
prem ses owned by S&S. Dr. Janes responded, “That’s correct,
yeah.” The question was a perfectly valid one that at | east
potentially weakened the testinony given on direct by Dr. Janes
that Corey had been injuriously exposed to | ead pai nt when he
lived at the prem ses owned by S&S. Thus, the trial judge did
not err in overruling trial counsel’s objection.
3. Failure to Strike an Answer by Charl es Runkl er

Appel I ant next asserts that the trial judge erred when she
failed to grant a notion to strike an answer that Charles Runkl er
gave. M. Runkler was an enpl oyee of S&S. During cross-
exam nations by appellants’ counsel, he said that S&S had a
letter inits file stating that “the child [ Corey] came here [to

S&S's prem ses] with |lead paint,” neaning that Corey had suffered
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froml ead poisoning prior to noving into S&S' s prem ses.
Plaintiffs’ counsel said, “Cbjection, nove to strike.” The trial
j udge sustained the objection to the answer but did not rule on
the notion to strike.® Appellants were not prejudiced by the
failure to strike the answer because defendant’s Exhibit 21,

whi ch was already in evidence, also showed that Corey suffered
from |l ead poisoning before noving to the Park Hei ghts address.

Bradley v. Hazard Tech., 340 M. 202, 207 (1995) (holding that to

warrant a reversal appellant nmust show not only error but
prej udi ce caused by that error).
| SSUE |V
A.  The Use of Dr. Charnas’s Deposition

Trial in this case was set by the assignnent office in
January 1996. The scheduled trial date was Septenber 18, 1996.
Def ense counsel immediately notified Dr. Charnas that he woul d be
needed as a witness, and Dr. Charnas agreed to be present on
Septenber 19, 1996. His availability was confirmed by defense
counsel in June and August 1996. On Septenber 8, 1996, Dr.
Charnas notified defense counsel that he woul d be unavailable to
testify on Septenber 19, 1996, because he would “be traveling to
a conference in Urecht, Holland.” Dr. Charnas said that if
trial lasted until Septenber 23, 1996, he would be available to
testify on that date. Defense counsel did not anticipate that

trial would last until Septenber 23, and as a consequence, he

8As discussed in connection with Issue VII, infra, the trial judge told the
jury in her instruction that whenever she sustained an objection to an answer the
jury should di sregard that answer.
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pronptly notified plaintiffs’ counsel of the problem and

schedul ed Dr. Charnas’s de bene esse deposition for 11:00 a.m on

Septenber 17, 1996. The deposition was held on that date, and
counsel for the plaintiffs was in attendance.

On the nmorning of trial, plaintiffs’ counsel noved “to
strike” Dr. Charnas’s deposition because the deposition had been
taken only one day earlier and, as a consequence, he had not had
tine to file a brief with the court regarding the *nunerous
obj ections” he had nmade during the deposition. He also said that
he feared that the court would have insufficient tine to review
his objections carefully prior to ruling on them and that defense
counsel would have insufficient tine to edit the videotape after
the court made its rulings. The trial judge heard argunent on
the noti on and concl uded:

There is truly no way one coul d excuse Dr.
Charnas’s refusal to be here today,
especially after defense counsel had tinely
and apparently repeatedly notified himof the
date. So, if that were the reasoning and if
he were not here, the [c]ourt wouldn’t have
granted a post ponenent because this case has
been postponed before for part of that very
reason.

On the other hand, there was the
opportunity, and indeed, both parties took
advantage of it, to do the video deposition
so that his testinony could be presented, and
|’mgoing to permt that video deposition
transcript to go forward. | don’t see any
prejudice to [p]laintiffs because there’ s no
problemw th the [c]ourt review ng the
transcri pt and the deposition and making
rulings, so that those rulings wll go
forward before it’s played to the jury in
this courtroom Al courtroons are
different. But now that | have video

31



equi pnent, which | never used to have, we put
the deposition in the machine. |It’'s very
easy to manually —even an attorney can do
it. Hold it quietly while one doesn’'t hear
what one has excluded. So, as long as | get
tinely objections, we will make sure that the
vi deo deposition is not shown to the jury
until | have an opportunity to rule on it.
Ckay?

MR. KETTERMAN [ COUNSEL FOR S&S]:  Your
Honor, we wll have a witten transcript [of
t he Charnas deposition] today if Your Honor
woul d i ke to see that in advance.

THE COURT: Well, to the extent you have
one and can give it to ne, that neans | can
read it . . . either this evening or l|ate
this afternoon. And that saves you all tine
and |1'd greatly appreciate it.

On Septenber 23, 1996, appellants’ counsel filed witten
objections to portions of Dr. Charnas’s video deposition. The
vi deo deposition was shown to the jury on Septenber 24" and 25N,

Appel  ants argue that Judge Hell er “abused her discretion”
in failing to strike the deposition because “the procedures
outlined in Rule 2-416(g) had not been foll owed” and, as a
consequence, appellants’ counsel “was forced to spend tine on
preparation of witten objections to the deposition rather than
spending time on trial preparation.” Wile appellants do not
deign to specify which of the procedures set forth in section 2-
416(g) were not followed, we presune they refer to the
requi renent that objections “to all or part of the deposition
shall be made in witing within sufficient tine to allow for
rulings on themand for editing of the tape before the trial.”

(Emphasi s added.) Here no ruling or editing could be done before
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trial since the transcript was not yet available. This problem
however, was through no neglect of the parties or their counsel.
At the point the videotaped deposition was shown to the jury,
appel l ants’ counsel had the deposition transcript for several
days and had enough tine to prepare and file a five-page docunent
adunbrating plaintiffs’ grounds for sone twenty-five objections
to various (alleged) errors and irregularities in Dr. Charnas’s
deposition.® Under these circunstances, appellants have failed
to show how they suffered any prejudice by receiving the
transcript late and therefore have failed to show grounds for

reversal . Bradl ey, supra, 340 M. at 207

The suggestion that appellants were prejudiced by their
counsel’s being diverted fromtrial preparation by the necessity
of drafting witten objections after the trial commenced is
purely make-weight. The trial started on Septenber 18, 1996; the
deposition was introduced into evidence six days later. The
transcript of the deposition was delivered on Septenber 18, 1996.
Thus counsel had adequate time both to prepare for trial and file
witten objections in conpliance with Rule 2-416(g). The trial
j udge di d not abuse her discretion in allow ng the deposition to
be used.

B. Qualification of Dr. Charnas
Appel l ants contend that Dr. Charnas was not qualified to

“determ ne what sources of |ead the children were exposed to

Plaintiff's counsel “submitted without argument” with regard to nunerous
ot her objecti ons.
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result[ed] in |ead poisoning,” and therefore the trial judge
erred in allowng the expert to express any causation opinion.
Appel l ants note that Dr. Charnas was neither “a toxicologist or a
pedi atrician” and, as a consequence, never had “the
responsibility of treating children for their |ead poisoning. He
only handl ed their neurol ogical synptons.”

A witness is qualified to testify as an expert when he
exhi bits such a degree of know edge as to nmeke it appear that his
opinion is of sone value to the factfinder, regardless of where

or how the know edge was gained. Yost v. Early, 87 Ml. App. 364,

373, cert. denied, 324 Md. 123 (1991). In Baltinore Gas & El ec.

Co. v. Flippo, 112 M. App. 75, 98 (1996), cert. granted, 344 M.

719 (1997), we pointed out:

Broad discretion is vested in the trial court
with regard to expert testinony, and that
discretion will not be disturbed on appeal
absent an error of |aw or fact, a serious

m st ake, or a clear abuse of discretion

[Q bjections attacking an expert’s training,
expertise or basis of know edge go to the

wei ght of the evidence and not its

adm ssibility.

See also Tapscot v. State, 106 Md. App. 109 (1995), aff’d, 343

Md. 650 (1996); Smth v. Pearre, 96 Md. App. 376, 395-96, cert.

deni ed, 332 Md. 454 (1993).

Dr. Charnas is a Board Certified neurologist, a discipline
that involves the study of diseases of the nerves and the brain.
He received training as a resident at Johns Hopkins Hospital and
subsequently served with the National Institutes of Health. He

has taught as an instructor and assistant professor of neurol ogy
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at Johns Hopki ns Hospital and has had sonme experience in treating
children who suffer from |l ead poi soning.

The trial judge, in ruling on Dr. Charnas’s qualifications,
noted that she had read his entire deposition, and based on the
fact that Dr. Charnas had treated children with | ead poi soni ng,
she believed he was qualified to express an opinion as to
causation. The court also observed that Dr. Charnas’s

career had focused on study of the nervous
system and things that produce intelligence

| would say that this is directly
relevant to the reported effects of |ead
exposure. So, those are just a few exanpl es.
But after reviewing the entire thing, |
t hought he could give testinony on causati on,
and the objections go to the weight.

Appel | ants assert:

The sol e i ssue was whether Dr. Charnas had
any training, know edge or experience with
determ ni ng what sources of |ead that
children were exposed to resulting in the

| ead poi soning. The record was clear that

Dr. Charnas only saw the children after they
had been treated and di agnosed with | ead

poi soning. He never was involved with the

i nvestigation or determning the sources of

t he exposure. Dr. Charnas was an expert in
brai n damage, not |ead paint detection. His
| ack of expertise was reflected in his
testinmony that 4716 Park Hei ghts Avenue was a
“relatively |l ead free source.” The violation
notice issued for Park Heights |isted 38
areas that were positive for |ead.

We begin by observing that the contents of the violation
notice did not denonstrate Dr. Charnas’s |ack of expertise, nor
did it necessarily contradict his opinion that the Park Hei ghts
address was “relatively lead free.” Only deteriorated | ead-based

pai nt can cause harmto children, and according to the violation

35



notice, of the thirty-eight areas that were positive for |ead
paint, thirty-two were intact and only six had flaking paint.

It is true that, as a neurologist, Dr. Charnas woul d not
ordinarily be called upon to investigate, or to give an opinion,
as to the exact source of the |lead poisoning that afflicted his
young patients. But he was not called upon in this case to opine
as to the exact source of the | ead poisoning. Instead, he was
only asked his opinion as to whether the | ead poisoning had its
source at the prem ses owned by S&S. Because the witness was a
Board Certified neurologist, it was certainly reasonable for
Judge Heller to infer that he had special know edge as to the
effect of the DMSA nedication on blood lead |l evels and as to the
significance of the lead |evels and FEP | evels found in Corey’s
bl ood on March 2, 1989, and thereafter. As nore fully explained
in the excerpt fromDr. Charnas deposition set forth under |ssue
1, his causation opinion was based on the facts that (1) Corey’s
| ead- 1 evel was el evated when he noved to prem ses owned by S&S;
(2) it takes three or four nonths for lead |levels (FEP) to go
down; and (3) Corey’'s FEP | evel renained “nore or |ess unchanged”
fromthe date he noved to the Park Heights prem ses until he
commenced treatnment with DMSA in the sumrer of 1989. According
to Dr. Charnas, these constant FEP |l evels indicated that the Park

Hei ght s address was not the source of the lead in Corey’'s bl ood.
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| SSUE V
Questioning of Stanley Rochkind
In order to prove that S&S was negligent, plaintiffs were
required to prove that S&S' s principal, M. Rochkind, had “reason
to know that the Park Hei ghts address contai ned deteriorated
| ead- based paint that was dangerous to young children. Richw nd

Joint Venture 4 v. Brunson, 335 Md. at 673-74 (1995). As stated

in Brown v. Weeler, 109 Md. App. at 721 (1996),

The “reason to know' standard requires sone
know edge —not necessarily actual know edge
of all relevant facts —but enough to cause a
person of ordinary intelligence or one of

: ‘superior intelligence . . . [toO]
elther infer the existence of the fact in
gquestion or . . . regard its existence as so

hi ghly probabl e that his conduct woul d be
predi cated upon the assunption that the fact
did exist.”” R chwind, 335 Md. at 677. If a
| andl ord or property manager has notice of
the exi stence of a specific defect or hazard
on particular premses, created by the
defect, even if inconplete, nmay be net by

evi dence of know edge generally possessed by
persons of ordinary intelligence. :

Addi tional ly, landlords and property managers
frequently may have actual know edge that is
superior to other persons and they, thereby,
will be held to have “reason to know' of a
hazard whi ch, when conbined with know edge of
a defect on particular premses, wll create
a jury question.

M. Rochkind was call ed by appellants as an adverse w tness.
He readily admtted that he knew, as of the date that he took M.
Norwood’ s rental application: (1) that |ead-based paint could
cause injury to children; (2) that older houses in Baltinore City
of ten contai ned | ead-based paint; and (3) that children had been

made ill as a result of being exposed to chipping and fl aking
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| ead- based paint. He also knew “whatever canme out in the
[ news] paper or whatever information that was dissem nated to the
public” in regard to safe and unsafe |lead levels. Thus, it was
not part of S&S s defense that plaintiffs had failed to show t hat
S&S had knowl edge of the dangers of deteriorated | ead-based
paint. By M. Rochkind s direct testinony, appellants proved
nore than “reason to know’ on the landlord' s part; appellants
proved actual know edge. The only “know edge” issue in dispute
was whet her M. Rochkind had know edge of deteriorated |ead-based
paint on the prem ses owned by S&S when Corey noved there in
early March 1989. Neverthel ess, appellants contend that the
trial judge abused her discretion in preventing plaintiffs “from
presenting the full extent of” M. Rochkind s know edge about the
dangers of |ead-based paint. |In this regard, appellants contend
the trial judge erred in sustaining S&S s objections to the
foll ow ng questions asked of M. Rochki nd:
1. When you brought S&S Partnership in
1986, how many properties did you
acquire?
2. By 1989, isn't it true, you owned and
managed approxi mately 1, 000 properties
in Baltinore City?
3. Was the | ead paint violation you
received in June 1989 for the Park
Hei ghts prem ses the first | ead paint
notice you had ever received for any
property?
Al t hough appel l ants made no formal proffer as to what

answers they expected, it seens obvious that the answers woul d

have been that M. Rochki nd owned and managed approxi mately 1, 000

38



properties in 1989 and that sonetinme prior to June 1989 he had
received a | ead-paint violation notice for at |east one of his
ot her properties.

In the face of the adm ssions by M. Rochkind, questions
regardi ng the nunber of properties that M. Rochkind owned or
managed or the nunber of times he or his conpany had received
| ead paint violation notices prior to March 1989 coul d add
nothing material to the case because the witness had admtted
“actual know edge” of the dangers of deteriorated |ead-based
paint. In other words, when an issue is not in dispute, facts
probative of that issue are irrelevant. Judge Heller did not err

in sustaining S&S' s obj ecti ons.

| SSUE VI
In the presentation of its defense, S&S introduced numnerous
docunents that were found in S&S' s records for the years 1988 and
1989. Appellants contend that these records did not come within
t he busi ness records exception to the hearsay rule and therefore
shoul d have been excluded. Maryland Rule 5-803 reads, in
pertinent part:
The foll ow ng are not excluded by the

hearsay rule, even though the declarant is
avai l abl e as a w tness:

* * %

(b) OQther Exceptions. —

* * %
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(6) Records of Regul arly Conducted
Activity. —A nmenorandum report, record, or
data conpilation of acts, events, conditions,
opi nions, or diagnoses if (A it was nade at
or near the tine of the act, event, or
condition, or the rendition of the diagnosis,
(B) it was made by a person with know edge or
frominformation transmtted by a person with
know edge, (C) it was nade and kept in the
course of a reqgularly conducted business
activity, and (D) the regular practice of
t hat busi ness was to nake and keep the
menor andum report, record, or data
conpilation. A record of this kind may be
excluded if the source of information or the
met hod or circunstances of the preparation of
the record indicate that the information in
the record lacks trustworthiness. In this
par agraph, “business” includes business,
institution, association, profession,
occupation, and calling of every kind,
whet her or not conducted for profit.

The purpose of Rule 5-803(b)(6) and its statutory
counterpart found in Maryl and Code Annotated, Courts and Judi ci al
Proceedi ngs article, section 10-101 (1995 Repl. Vol.), is to
avoid the common |law rule that w tnesses shoul d speak from
per sonal know edge and to bring “the rules of evidence nearer to
the standards in responsible action outside the court.” Beach v.

State, 75 Md. App. 431, 437 (1988) (quoting Brown v. State, 1 M.

App. 664, 666 (1967)).

Prior to introducing its business records, S&S called
Charles Runkle, its Vice-President. M. Runkle testified that
since 1991 he had acted as manager for properties owned by S&S.
He further testified that his predecessor as property nanager was
one Jeffrey Squire. For about six weeks prior to his |leaving his

job with S&S in 1991, M. Squire taught Runkle the S&S system for
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keepi ng records. Through Runkl e’ s testinony, S&S indisputably
met all the requirenents of Rule 5-803(b)(6) with one possible
exception. According to appellants, S&S failed to prove that the
records were “made at or near the tinme of the act . . . nmentioned
in the records.” Appellants contend that the records shoul d not
have been adm tted because Runkl e was not enpl oyed by S&S when
the records were nade, and thus he had no first-hand know edge as

to when the records were made. The sane basic contention was

made and rejected by the Court of Appeals in Killen v. House, 251
Mi. 70, 76 (1968):

Houser received the corporate records when he
pur chased t he conpani es and has been their
custodi an since. The records were those that
normal |y and customarily are kept by
corporations in ordinary course. There was
not hing to show these were not the records
recei ved by Houser or that they were not bona
fide and unaltered. The statute does not
specify that the custodian of the record be
he who was such at the tine the record was
made. If it did, it would | ose much of its
utility and effectiveness.

As stated by 6 MLain, Mryland Evi dence § 803(b).1, at 379
(1987):

The foundation [for business records] is
usually laid through the testinony of a
qualified witness. But the foundation
requirenents for this exception need not
al ways be net by testinonial evidence. 1In
sone cases the court may properly concl ude
fromthe circunstances and the nature of the
docunent involved that it was made in the
regul ar course of business.

(Footnotes omtted.)
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This principle was utilized in Beach, 75 Ml. App. at 435-39,
in which a letter to a judge, printed on Second CGenesis
stationery, stanped received by the judge and purporting to be
froma Second Cenesis counselor, was held to be adm ssible as a
busi ness record despite the fact that no agent from Second
CGenesi s authenticated the docunent. |In Beach, the letter was
adm ssi bl e because the circunstances indicated the docunent’s
t rust wort hi ness.

The S&S records here in question were invoices and letters.
Except for one invoice, which has no relevance in this appeal,
all the work invoices and letters were dated, as were all
handwitten notations on the letters. The dates shown on the
i nvoi ces appear to be contenporaneous with the dates that the
wor k was supposed to be perforned. These facts, coupled with
Runkl e’s testinony as to how S&S customarily kept its records,
were sufficient to indicate the trustworthiness of the docunents
and to neet the requirenent that records nust be nade at or near
the tine of the act or event recorded.

In addition to arguing that the trial judge erred in
admtting any of S&S s records, appellants also contend that,
even assum ng that sonme of the records were properly admtted,
the court erred in admtting a notation in a letter, dated
Septenber 14, 1989, from property nmanager Jeffrey Squire to
Angel a Norwood. The letter said:

We have just received a | ead paint

notice for your house. The notice is quite
extensive. As | amsure you are aware, there
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shoul d be no children or pregnant wonen
living in the house at this tinme, and they
should not return to the house until the
notice is abated. While the work is in
progress, the house cannot be occupi ed by
anyone, and you will need to cooperate with
us i n nmoving your personal itens out.

Pl ease contact ne when you have conplied
with the above, so we can schedule work to
pr oceed.

At the bottomof the letter is a note, in M. Squire’s
handwiting, dated Septenber 20, 1989:

Visited property today[;]

told tenant all of the children should be out
of house. She [Ms. Norwood] is unable to
find alternative housing. | told her I would
get back to her. Tenant [Ms. Norwood] said
the | ead poisoning of her child was not from
our house.

(Enmphasi s added.)

Appel l ants argue that the underlined portion of M. Squire’s
note “was clear hearsay within hearsay and [a] ppellee failed to
establish the necessary exception under Rule 5-80[5]."! The
trial court ruled that, because it was a statenent of a party, it
was adm ssible. Furthernore, appellants conplain it was error to
admt the notation because appellee failed to establish that the
decl arant/aut hor of the note, Jeffrey Squire, was unavail abl e by
“process or other reasonable nmeans. Rule 5-804.”" Appellants go
on to say that the nere fact that M. Squire was no | onger
enpl oyed by the appell ee does not neet the burden to establish

unavail ability.

'n their brief, appellants cite Maryland Rul e 5-806 rather than 5-805. This
m st ake obvi ously was inadvertent. Rule 5-806 concerns attacking and supporting the
credibility of witnesses and is not germane to the argunent advanced by appel | ants.
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The docunent itself, as we have denonstrated, was adm ssible
under the business records exception. Therefore, there was no
requi renent that M. Squire be produced as a witness. Rule 5-804
has no application. But the fact that a statenent is included

in a business record does not necessarily nean that the statenent

contained in the note was adm ssible. Information froma person
who is not a part of the business and has no duty to report wll
not be adm ssible sinply because it is

included in a business record. Because that
person does not have an identity of interest
with the business, there is no circunstanti al
guarantee for his or her sincerity. For
exanpl e, statenents nmade to a police officer
by non-police witnesses or parties to an
accident and incorporated within the police
report will not be adm ssible under the

busi ness records exception. The statenment of
t he non-busi ness person is properly

adm ssible only if it falls w thin another
hearsay exception or is offered for a
nonhear say purpose.

6 McLain, Maryl and Evidence § 803(b).1, at 382 (footnotes

omtted).

Ms. Norwood has no business duty to report her opinion as to
whet her Corey was poi soned at the house owned by S&S.
Nevert hel ess, her opinion comes wthin the hearsay exception set
forth in Rule 5-803(a)(2), which provides that a “party’ s own
statenent, in either an individual or representative capacity” is
not excluded by the hearsay rule even though the declarant is
avai l able as a witness. Because S&S net the requirenents of both
Rul e 5-803(a)(2) and Rule 5-803(b)(6), the notation on the

Septenber 14, 1989, letter was adm ssi bl e.
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| SSUE VI |
Appel l ants conplain that Runkle “was allowed to testify on
numer ous occasions as to matters not wthin his personal
know edge.” They then proceed to |ist two questions answered by
Runkl e as “exanples” of the court’s “error.” As to the first
exanple, the issue is not preserved because at trial appellants

failed to object to either the question or answer. Brazerol v.

Hudson, 262 Md. 269, 275-76 (1971). The second “exanple”
i nvol ves a comment Runkle made in regard to an invoice dated
February 1989, which was shown to him He commented that the
i nvoi ce “made no nmention” of “any flaking paint.” Appellants’
counsel objected to this answer, and the objection was overrul ed.
VWhat ever problens there may be with Runkle s answer, |ack of
personal know edge is not one of them Once the docunent was
shown to the witness, he obviously had “personal know edge” of
what was witten in that docunent.
Appel I ants next conplaint that, during cross-exam nation,
Runkl e “made nunerous statenents [in regard to subjects about
whi ch] he had no personal know edge.” Appellants then |list seven
exanples. At trial appellants never objected to any of these
answers, nor did counsel nove to strike the answers. These
obj ections were therefore not preserved for appellate review
Anot her matter that dissatisfied appellants is that the
trial judge asked Runkle, w thout objection, what S&S did in this
case when it learned that the Gty had filed a | ead-paint

vi ol ation notice against the property. The witness replied that
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“the property manager . . . would have talked to the tenant

[ about the violation].” The answer was objected to by
appel l ants’ counsel and the objection was sustained. Counsel
then noved to strike the answer. The trial judge nerely
reiterated, “I amgoing to sustain the objection.” Appellants
assert that the trial judge erred by “refus[ing] to strike” this
answer. Appellants were not harned by this answer. As already
stated, the S&S records show that agents of S&S did talk to
Corey’s not her about the violation on Septenber 20, 1989. In any
event, in her instructions to the jury at the end of the case,
the trial judge said that whenever she sustained an objection to
an answer the jury should “disregard” the answer because it “was
not evidence.” This instruction was the functional equival ent of

directing that the answer be stricken.

| SSUE VI I |
Appel I ants asked the trial judge to give the follow ng
i nstruction:

Where a | andl ord undertakes to repair or

i nprove the rented prem ses, he nust exercise
reasonabl e care in making such repairs or

i nprovenents. |If you had the jury find that
the [d] efendant, or his agents, were
negligent in any manner with the repair of
the property, and that the [p]laintiff
sustained an injury as a result of that

negli gence, you may find the [d]efendant
Iiable for those injuries sustained.

The court declined to give the instruction. 1In this regard,

appel l ants point out that after Corey noved into the prem ses the
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| andl ord install ed sone additional kitchen cabinets. While this
is true, there was no evidence produced that the |andlord or the
agents of the landlord failed to “exerci se reasonable care in
maki ng such repairs or inprovenents.” |In fact, plaintiffs

i ntroduced no evidence what soever as to the manner or nethods
used in making the repairs. Accordingly, the trial judge did not
err in denying the instruction because it was not supported by

t he evi dence.

Appel I ants next contend that the trial judge commtted
reversible error by failing to instruct the jury, pursuant to
Maryl and Pattern Jury Instruction MPJI-CIV. 18.3 that:

A reasonabl e person changes his conduct
according to the circunstances and dangers he
knows or should know exist. Therefore, when
t he danger increases, a reasonable person
acts nore carefully.

Atrial judge is permtted wide discretion as to the form of
jury instructions, and in the absence of a clear abuse of that

di scretion, an appellate court will not reverse for failure to

give a requested instruction. See, e.qg., Blaw Knox Constr.

Equip. Co. v. Morris, 88 MI. App. 655, 666-67 (1991). Appellate

courts should not “put the ‘trial judge in a straight)acket and
prescribe or adopt a formula to be used and followed by him’

Wth respect to instructions to the jury. State, use of Taylor

v. Barlly, 216 Md. 94[, 100] (1958) [(citing Feinglas v. Wi ner,
181 Md. 39, 48 (1942)].” Casey v. Roman Catholic Archdi ocese,

217 Md. 595, 612 (1958). “No particular formis prescribed as to

the manner in which the trial judge should instruct the jury
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other than that the instruction should cover the | aw of the

case.” Barone v. Wnebrenner, 189 M. 142, 145 (1947).

Mor eover,

[t] he average jury of today is conposed of
intelligent people. For the main part, they
general ly know and understand what is going
onin atrial, and realize the purport of the
judge’s charge. It is unnecessary, in order
not to be m sleading or confusing, for the
court to set forth in mnute detail the
limtations of every concept ual
interpretation that m ght be placed upon this
charge. The purpose of oral charges is to
tell the jury in sinple words what the law is
in the case before them and [the appellate

courts] will not be too particular in
criticizing the words used if the result be
sufficient.

Hartman v. Meadows, 243 Md. 158, 163 (1966).

According to appellants, the instruction found in MPJI-ClV.
18. 3 was warranted because S&S “was specifically notified” of the
exi stence of flaking |ead-based paint on the | eased prem ses in
June 1989 but waited “at |east three nonths” before taking
action.

The proposed instructions gave the jury no information as to
the I aw that had not been already covered by the court’s thorough
instructions. The court instructed the jury that negligence “is
doi ng sonething that a person using ordinary care would not do,
whi |l e not doi ng sonething that a person using ordinary care woul d

do.” The court then explained that “ordinary care neans that

caution, attention or skill a reasonable person would use under

simlar circunstances.” (Enphasis added.) The trial judge went

on to give detailed instructions with respect to violation of
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City Ordinances and in regard to a landlord’s duty of care when

the |l andl ord knows or shoul d know of the existence of flaking and

chi ppi ng | ead-based paint and with respect to violation of City

Ordi nances. The violation notice gave appel |l ants actual

knowl edge of deteriorated | ead-based paint on the |eased

prem ses. The jury was adequately inforned of the landlord s

duty of care after the |l andlord received such a violation notice.
Readi ng the instructions as a whol e, appellants were not

prejudiced by the failure to give the instructions found in MJI -

Clv. 18. 3.

| SSUE | X

In its answer on the special verdict sheet, the jury found
t hat S&S had violated the Consuner Protection Act but that S&S
was “not negligent in regard to the presence of |ead hazards at
4716 Park Heights Avenue.” Appellants contend that the two
answers on the verdict sheet were “inconsistent,” and therefore
the trial court “abused its discretion” in denying a new trial.
Appel  ants do not argue that the verdicts were irreconcilably
i nconsi stent, nor do they allege any “actual irregularity.”

“I'nconsistent jury verdicts are generally not sufficient
grounds for an appellate court to reverse a jury verdict” unless

there is proof of “actual irregularity.” Eagle-Pitcher v.

Bal bos, 84 M. App. 10, 35-36 (1990). Inconsistency in civil

verdicts often is the result of conprom se to reach unanimty or
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m st ake; neverthel ess, “verdicts cannot be upset by specul ation
or inquiry as to such matters.” 1d.
On the other hand, a verdict that is irreconcilably

i nconsi stent cannot be allowed to stand. S&R. Inc. v. Nails, 85

Md. App. 570, 590 (1991), judgnent vacated on other grounds, 334

Md. 398 (1994). A verdict is irreconcilably inconsistent

“Iw] here the answer to one of the questions in a special verdict
formwould require a verdict in favor of the plaintiff and an
answer to another would require a verdict for the defendant.”

Ild. Here, of course, even if we were to consider the two answers
i nconsi stent, neither answer would require a “verdict” for the
plaintiffs because the jury’'s third answer was that Corey’s
injuries were not caused by S&S' s violation of the Consuner
Protection Act (CPA).

In any event, the answers to the questions on the speci al
verdict formwere not inconsistent. S&S produced evi dence that
shortly before Corey noved into the prem ses, S&S conpletely
painted the interior of the house. This evidence was
contradicted by testinony introduced by plaintiffs. Both parties
agreed that the outside of the prem ses had not been recently
pai nted when plaintiffs’ tenancy began. The jury was instructed
that to violate the CPA, “the plaintiffs nust show [that] at the
time the | ease was entered into there was peeling, chipping or
fl aki ng | ead- based paint of which the Iandlord had [notice], and
did not informthe tenant of that condition or [tell them that

it was hazardous to young children.” The jury was further
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instructed that “the violation of a statute or a city housing

code which is a cause of [p]laintiff’s injury may be consi dered

as evidence of negligence.” The jury could well have deci ded:

(1) that,

at the tine of the | ease, S&S viol ated the CPA because

S&S knew or shoul d have known of the deteriorated | ead-based

paint on the exterior of the |eased premses but did not tell the

tenants of the potential hazard; (2) that the interior paint was

intact, having been recently painted; and (3) that the

deteriorated | ead-based paint on the exterior of the house caused

Corey no injury. Therefore, applying the court’s instructions,

violation of the CPA should not be considered “as evi dence of

negl i gence.”

| SSUE X

Appel lants’ final argunent is as foll ows:

The trial court’s general conduct
t hroughout the trial substantially deprived
the appellant of the right to a fair trial.

Al though a trial court’s general conduct
is not sufficient grounds for reversal, and
the nunber of rulings against a party is not
a relevant factor, the nunerous erroneous
rulings made by this trial court
substantially deprived the [a]ppellant [of] a
fair trial and thus is grounds for a
reversal. Sun Cab Co. v. WAlston, 15 M.
App. 113 (1972).

What appel |l ants characterize as “nunerous erroneous rulings”

are those rulings of the trial court that we have al ready

considered and rejected. In addition, appellants point to two

addi ti onal

“errors.” First, the appellants attenpted to
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introduce a letter, dated January 1988, found in S&5' s file, in
which a fornmer tenant at the Park Hei ghts residence conpl ai ned of
t he house being wet fromrain and snow and al so conpl ai ned of

wat er | eaking fromthe upstairs bathroom down to roons bel ow

Ms. Norwood, who noved to the prem ses fifteen nonths after the
letter was witten, did not conplain of any of these problens
during her tenancy. The trial judge sustained an objection to
the introduction of the letter on grounds of relevancy. Al though
appellants say in their brief that the trial judge erred in this
ruling, they do not even attenpt to show how the evidence was

rel evant nor do they explain in what way the ruling was erroneous
or denonstrate how they were prejudiced. The contention is

therefore waived. Beck v. Mangels, 100 M. App. 144, 149 (1994)

(stating if appellant fails to provide argunment in support of a

contention, that contention is waived); Bradley v. Hazard Tech.

340 Md. 202, 207 (1995) (holding to succeed on appeal, appellant
must show not only error but that prejudice resulted fromthat
error).

Lastly, appellant clains that S&S produced “poor quality”
copi es of business records that appellants had subpoenaed for
trial; that initially the trial judge erroneously failed to order
S&S to produce the originals; that the trial judge “would not
allow the [a]ppellant[s] to make a conplete record as to why the
copies were not legible”; and that the trial judge |ater ordered
S&S to produce the originals, but the trial judge erred in

failing to grant a recess of the trial in order for the
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“[a] ppellant[s] to have sufficient tinme to review the [original]
records.” In their brief, appellants fail to specify which
docunents, anong the many business records that were introduced,
they contend were illegible. Aside fromthat problem assum ng
arguendo, that the court’s rulings in this regard were erroneous
in every respect, reversal is not warranted due to appellants’
failure to show, or even attenpt to show, prejudice. See

Bradl ey, supra.

JUDGMVENTS I N FAVOR OF EUGENE
GOCDIVAN,

ANNE GOODIVAN, MARC ATTMAN, AND
DEBRA

ATTMAN REVERSED AND CASE REMANDED

TO THE CI RCU T COURT FOR BALTI MORE

Cl TY FOR FURTHER PROCEEDI NGS;

REMAI NI NG JUDGVENT AFFI RVED,

COSTS TO BE PAI D ONE- HALF BY

APPELLANTS AND ONE- HALF BY EUGENE

GOCDVAN, ANNE GOODVAN, MARC ATTMAN,

AND DEBRA ATTMAN.
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