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The Departnent of Economc and Enploynent Devel opnent,
("DEED"), appellant, found Robert K. Lilley, appellee, ineligible
for unenpl oynent insurance benefits because his claimwas untinely
filed. After DEED s Board of Appeals (the "Board") denied review,
Lill ey sought review of the agency's decision in the Crcuit Court
for Baltinore County. It reversed the Board's decision and
remanded the case to the agency with instructions to backdate
Lilley's application and award hi m unenpl oynment benefits. In its
appeal to this Court, DEED presents three issues for our review,
whi ch we have rephrased slightly for clarity:

| . Does substantial evidence support the Board's
finding that Westinghouse did not know ngly make a
false statenent with the intent to prevent appellee
fromcollecting benefits?

1. Even if the Board's finding of fact was not
supported by substantial evidence, may the circuit
court make its own findings instead of remanding
the case to the Board?

1. Wwen reversing the Board's decision, may the
circuit court substitute a renedy inplied but not
expressed in the statute or nust it remand the case
to the Board for the Board's consideration of
whether to exercise its discretion?

For the reasons discussed below, we answer the first two
guestions in the negative and, therefore, we decline to decide the
remai ning i ssue. Accordingly, we shall vacate the decision of the
circuit court and remand this case to the agency for further
pr oceedi ngs.

Factual Background

Lill ey was enpl oyed by Westinghouse for over fourteen years.



In Cctober 1992, Lilley received notice from Westinghouse El ectric
Corporation that he would be laid off as of Decenber 31, 1993, as
part of the conpany's mass reduction in force at the Integrated
Logi stics Service Division. At the tinme of the notice and
subsequent termnation, Lilley was on total disability and was
receiving nonthly disability paynents.

West i nghouse had opened an on-site resource center to assi st
af fected enpl oyees in applying for unenpl oynent insurance benefits.
Lilley called the benefits office and, based on his conversation
with a benefits representative, Lilley did not file for benefits at
the tinme of term nation

Al nost a year later, in Novenber 1993, Lilley's doctor found
himable to work and rel eased himfromcare. On Novenber 10, 1993,
Lill ey applied for unenploynment insurance. The cl ai s exam ner
determined that Lilley was ineligible for benefits because he did
not have sufficient earnings in the preceding base period to
qualify.! The clainms exam ner also informed Lilley that he would
have qualified for benefits if he had applied in January 1993,
directly after his termnation from Wsti nghouse, even though his
disability would have prevented him from collecting benefits at

that point. Had he filed at the tinme of termnation, Lilley would

' To qualify for unenploynent insurance benefits, a clai mnt
must have sufficient earnings in the claimant's "base period,"
which is four of the five quarters inmediately preceding the
application. M. Code Ann., Labor & Enp't art., 88 8-101(b), 802
(1991).
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have preserved his nonetary eligibility and thus would have
qualified for benefits when he regained his ability to work.

In response, Lilley explained that he had filed | ate based on
i ncorrect advice froma Wstinghouse representative. Nonethel ess,
the clains officer rejected appellee's request to backdate the
claimto the tinme of his layoff and, on Novenber 19, 1993, denied
Lilley's claimfor benefits.

Lilley appeal ed. Thereafter, a DEED hearing exam ner
conducted a de novo hearing to determne if Lilley had "filed
proper clains for unenploynent insurance benefits."” At the
hearing, Lilley clainmed that Westinghouse violated Md. Code Ann.,
Labor & Enmp't art. ("L.E. "), 8 8-1302 (1991) by know ngly decei vi ng
him about his ability to file for insurance benefits,
notw thstanding his inability to collect benefits. Lilley and the
DEED cl ai ns exam ner were the only w tnesses; Wstinghouse was not
notified of the hearing because it supposedly "involved an Agency
i ssue," regarding whether the claimnt properly filed a claimin
accordance with L.E. § 8-901.

Lilley testified that a Westinghouse insurance benefits
enpl oyee gave himerroneous information about filing:

| asked her about unenpl oynment insurance, | said, "Listen. |

can't get over to the resource center to file anything," and

she says, "Well, there are two reasons why you are not goi ng
to be eligible for unenploynent.” She says, "Nunber one, you
are not able to work." She says, "Based on your pernmanent
disability, long termdisability right now, even if you wanted

to work you cannot do so," and she says, "Nunber two," she
said, "Even though you are officially termnated as of
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Decenber the 31st, because you are on long termdisability and
you are receiving disability pay checks and you are receiVving
i nsurance benefits, in kind of a sem-way, you are still on
t he payrol |l s of Westinghouse."” She says, "Therefore, you are
not eligible to even file for unenpl oynent insurance.”

* *

*

It would stand to reason . . . that they are going to do

what ever they possibly can not to pay the insurance

policy, you know, maybe not volunteer the information.
(Enphasi s added). The DEED cl ai ns exam ner corroborated Lilley's
testinony. She said:

[I]t seemed to him and to ne that Westinghouse m ght have

m sled himas to what he was able to do. They kind of said,

since you aren't able to collect unenploynent, able to work

because of your foot injury, you aren't able to file for
benefits.
(Enphasi s added).

Al t hough Lilley testified that Westinghouse told him he was
not eligible to file for benefits, the hearing exam ner found only
that Lilley "was told by his enployer that he would not be eligible
[to receive] unenploynent benefits because he was disabled."”
Accordingly, the hearing examner found "insufficient informtion”
t hat Westinghouse violated L.E. § 8-1302. Additionally, the
hearing exam ner found no evidence to show that Westinghouse had
violated L.E. 8§ 8-603, which requires enployers to post notices in
accessible places informng enployees of their right to
unenpl oynent insurance benefits. Accordingly, the hearing exam ner
concluded that Lilley had untinely applied for unenploynent

I nsur ance. The hearing examner also determned that, in any

event, DEED had no authority to backdate Lilley's clai munder the



circunstances here.? As noted, Lilley sought reviewin the
circuit court, which rejected DEED s concl usion. The court found
a lack of substantial evidence to support the Board' s determ nation
t hat Westinghouse nerely infornmed Lilley that he was not eligible
to receive benefits. Rat her, the court was of the view that
Westi nghouse advised Lilley that he could not even file for
benefits. According to the court, Lilley "was advi sed that he was
not eligible to file for unenpl oynent benefits because he did not
nmeet the requirenent that he was able to work." (Enphasis added).
The court al so observed:

There is a significant distinction between being eligible

to file for unenploynent benefits and being eligible to

receive these benefits. Had the Appellant filed for

benefits at the tinme of his lay-off [sic], even though he

did not neet the eligibility requirenment of being

physically able to work at that tinme, it is undisputed

that he would have been eligible for unenploynent

benefits when he was physically able to work.
Mor eover, al though Westi nghouse was never notified of the hearing
and thus never participated, the court found, "In this case, the
only evidence presented to the hearing exam ner was that Appell ant
was msled by his Enployer." (Enphasis added). Consequently, the
court found that Westinghouse had violated L.E. § 8-1302(1).

After concluding that the Board erred in its factual

determ nation, the court ordered the Board to backdate Lilley's

2 The hearing exam ner referred to COVAR 24. 02. 02. 03D( 2),
which allows a claimto be backdated a week if the clai mant has
partial earnings in the week before filing the initial claim
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claim for unenploynent benefits to the date of his [|ayoff.
Al t hough it acknow edged that no statutory authority permts or
denies such a renedy, the court determned that the Board has
i nherent authority to backdate the claim based on the salutary
purpose of the statute. It also found support based on L.E § 8-
1302, which bars enployers from making false statements to
enpl oyees to prevent paynent of benefits. Finally, the court also
relied on various COWAR regulations, which permt backdating in
certain situations. See COVAR 24.02.02.03D(2), (7) (1988).
Di scussi on

Judi ci al Review of the Board's Deci sion

Unenpl oynent insurance is governed by L.E. 88 8-101 to 8-1505
(1991 & Supp. 1994) and regulations found at COVAR 24.02.01 to
24.02.02.15-1 (1988). In order to qualify for unenploynent
i nsurance, an individual nust file a claimfor benefits at a | ocal
DEED branch office and "register for work wth the Enploynent
Service." L.E 8§ 8-902(a); COVAR 24.02.02. 03A After receiving
an application, DEED assesses whether the clainmant neets the non-
monetary and nonetary eligibility requirements set forth in Title
8. L.E. 8 8-903 requires that claimants be "(i) able to work; (ii)
avail able for work; and (iii) actively seeking work," while L.E. 8§
8-802 contains the requirenents for nonetary eligibility. In this
case, DEED acknow edged that Lilley net the eligibility

requirenents for benefits under 8§ 8-903(a). Nevert hel ess, DEED
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denied Lilley benefits because his delay in applying prevented him
fromsatisfying the nonetary requirenments under L.E § 8-802.

An applicant who is denied benefits by the Board may seek
review in the circuit court. L.E. 8 8-512 (Supp. 1994). Thi s
Court's "role in reviewing an admnistrative decision' is precisely
the sane as that of the circuit court . . . .' This neans we nust
review the admnistrative decision itself." Wstinghouse Elec.
Corp. v. Callahan, 105 Md. App. 25, 32 (1995) (citations omtted).
See also Baltinore Lutheran H gh Sch. Ass'n, v. Enploynent Sec.
Adm n., 302 Md. 649, 662 (1985); Dep't of Health & Mental Hygi ene
v. Shrieves, 100 MJ. App. 283, 303-04 (1994).

L.E. 8 8-512 (d) sets out the standards for judicial review
of an admnistrative agency decision regarding unenploynent
benefits. It provides, in pertinent part, as follows:

In a judicial proceeding under this section, findings of

fact of the Board of Appeals are conclusive and the

jurisdiction of the court is confined to questions of |aw

kgs findings of fact are supported by evidence that is

conpetent, material, and substantial in view of the
entire record,; and

(2) there is no fraud.

The substantial evidence standard governs findings of fact
rendered by the agency. See Westinghouse, 105 MI. App. at 33
Bal ti nore Lutheran H gh Sch. Ass'n, 302 Mi. at 662; Allen v. Core
City Youth Program 275 M. 69, 74-75 (1975). The substanti al
evidence test "is limted to determ ning whether a reasoning mnd

coul d have reached the factual conclusion reached by the agency."
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Li berty Nursing Cr. v. Dep't of Health & Mental Hygiene, 330 M.
433, 443 (1993). See also Baltinore Lutheran Hi gh Sch. Ass'n, 302
Mi. at 662. Even if the reviewng court could have reached a
different result based on the evidence before the agency, the court
must uphold the agency's determnation if it is rationally
supported by the evidence in the record. Bulluck v. Pel ham Wod
Apartnments, 283 Ml. 505, 515-16 (1978).

In making this determnation, a reviewing court nay not
substitute its own judgnent for that of the agency. Westinghouse,
105 Md. App. at 34; Board of Educ. v. Paynter, 303 M. 22, 35
(1985); Bulluck, 283 Ml. at 513 (quoting Bernstein v. Real Estate
Comm, 221 M. 221, 230 (1959), appeal dismssed 363 U S. 419
(1960)). Rat her, the agency's determnation is presuned valid
because the agency possesses special expertise to construe its own
regul ati ons. Westinghouse, 105 Md. App. at 34; Dep't of Health &
Mental Hygi ene v. Reeders Menorial Home, Inc., 86 Mi. App. 447, 453
(1991). | ndeed, "where inconsistent inferences from the sane
evidence can be drawn, it is for the agency to draw the
i nferences." Bulluck, 283 Ml. at 513. See al so Westinghouse, 105
M. App. at 35; Baltinore Lutheran High Sch. Ass'n, 302 M. at
663.

1. The Agency's Factual Conclusions Wre Not Supported by
Subst anti al Evi dence

It is undisputed that Lilley's claimfor benefits was untinely
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filed under L.E. § 8-902. At the outset, DEED considered the issue
only as a procedural one. But in actuality, the agency's
determ nation hinged on its resolution of the substantive issue of
whet her Westinghouse intentionally msled Lilley, in violation of
L.E. 8 8-1302, thereby causing himto delay the filing of his
application for unenpl oynent insurance benefits.

L.E. 8 8-1302 prohibits enployers from know ngly m sl eadi ng
their enployees in an effort to prevent enpl oyees from receiving
unenpl oynent conpensation. L.E. 8 8-1302 provides, in pertinent
part, as foll ows:

An enpl oyer, its officer or agent, or another person may

not: (1) knowi ngly make a fal se statenment or false

representation or knowingly fail to disclose a
material fact to:
(1) prevent or reduce the paynent of
a benefit to an individual who is
entitled to the benefit][.]
Enpl oyers who "wllfully" violate L.E. § 8-1302 are subject to
fine, inprisonnent, or both. L.E § 8-1305(a). But Title 8 does
not contain any specific renedies for enployees who fall victimto
a violation of L.E. 8§ 8-1302.

We agree with the circuit court that the record does not
support the agency's finding that Westinghouse nerely told Lilley
that he was ineligible to collect benefits. As we have noted, the
agency heard uncontradicted testinony fromLilley that Wstinghouse

had told him that he could not even file for unenploynent

conmpensation; DEED never rejected Lilley's testinony as unworthy of

-0-



bel i ef . As there was no evidence in the record to challenge
Lilley's testinony, the circuit court correctly determned that the
record did not support the agency's finding as to Westinghouse's
conduct. In review ng an agency decision, a court may not uphold
an agency's decision "unless it is sustainable on the agency's
findings and for the reasons stated by the agency.” United Parcel
Serv., Inc. v. People's Counsel, 336 MI. 569, 577 (1994) (quoting
United Steelworkers v. Bethlehem Steel, 298 MI. 665, 679 (1984)).
See also Harford County v. Preston, 322 Md. 493, 505 (1991).

L1l The Crcuit Court Erred by Engaging in Judicial Fact-
Fi ndi ng

Al though the circuit court properly found that DEED s deci sion
was not based on substantial evidence, the court thereafter erred
by engaging in its own fact-finding and by substituting its
judgment for that of the agency. The court found, as fact, that
Westi nghouse "msled" Lilley and that Lilley had been "unfairly
prejudi ced" by DEED s erroneous denial of his claim For that
reason, the court reversed the agency's determ nati on and ordered
the agency to award Lilley benefits.

A court must not engage in judicial fact-finding, Anderson
v. Dep't of Public Safety, 330 Md. 187, 212 (1993); Board of County
Commirs v. Hol brook, 314 Md. 210, 218 (1988), or otherw se supply
factual findings which were not made by the Board. COcean Hi deaway

Condom ni um Ass' n v. Boardwal k Pl aza Venture, 68 Ml. App. 650, 662
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(1986). Rather, when the record is inadequate, the decision should
be remanded to supply the deficiencies. Atlantic Venture, Inc. v.
Supervi sor of Assessnents, 94 M. App. 73, 84 (1992). As we
di scuss below, the record here is sorely inadequate because
West i nghouse never had an opportunity to respond to Lilley's
testinmony. Therefore, we shall vacate the judgnment of the circuit
court and remand the decision to the agency to conduct additi onal
fact-finding. On remand, the parties will have an opportunity to
present evidence with respect to appellee's claimthat Wstinghouse
knowi ngly msinfornmed him in violation of L.E. 88-1302.
V. Westinghouse's Right to Participate

On remand, in order to develop a conplete record, DEED nust
j oin Westinghouse in the proceedings, which it earlier failed to
do. As we have observed, the agency did not join Wstinghouse
because it mscharacterized the nature of Lilley's claim for
unenpl oynent conpensation. Al though the hearing examner's inquiry
first concerned Lilley's failure to file wwthin the statutory tine
limts for nonetary eligibility, Lilley's explanation for his
untinely application should have alerted DEED that Lilley's claim
actually required the resolution of an inportant factual matter
involving the enployer's conduct; Lilley's allegations that
Westi nghouse had deliberately msinformed him raised the
possibility that Westinghouse had violated L.E. 8§ 8-1302. G ven

the interests at stake, we can only assunme that Westinghouse woul d
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have chosen to contest Lilley's allegations and present its version
of the events, if it had been afforded the opportunity to do so.
Based on a one-sided record, the agency could not properly
det erm ne whet her Westi nghouse had violated L.E. § 8-1302.

L.E. 8 8-806(g)(2)(i) (Supp. 1995) provides that, on appeal,
a hearing examner nust "give the parties a reasonable opportunity
for a fair hearing in accordance with the notice provisions" in M.
Code Ann., State Gov't art.("S.G"), 88 10-207 and 10-208.® DEED s
hearing officer also violated L.E 8§ 8-603 by failing to notify
West i nghouse; the enployer was entitled to "a reasonable
opportunity for a fair hearing.” Westinghouse was a party in
interest, and the appeal involved the determnation of Lilley's
eligibility for benefits. | ndeed, basic notions of due process
requi red the agency to have afforded Wstinghouse an opportunity to
be heard. Cf. Dep't of Human Resources v. Thonpson, 103 M. App.
175, 197 (1995) (under certain circunstances, at an adm nistrative
hearing, an applicant denied famly day care registration has a due
process right to challenge an agency's underlying findings of
"abuse indicated"). "[A] person is entitled to fair and adequate
notice of admnistrative proceedings that will likely affect himin

order that he may have a reasonable opportunity to defend his

8 S.G § 10-208(a) (Supp. 1995) provides, in pertinent
part: "An agency or the Ofice shall give all parties in a
contested case reasonable witten notice of the hearing.”
Addi tionally, the agency should informparties of their "right to
call witnesses and submt docunents or other evidence." S.G 8§
10-208(b) (2) (Supp. 1995).
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position and protect his rights.” H ghfield Water Co. V. Public
Serv. Commin, 46 M. App. 332, 344, cert. denied, 288 M. 736
(1980). Because a conpensation award to Lilley mght increase
West i nghouse's rate of contribution to the Unenpl oynent | nsurance
Fund, see L.E. § 8-607, Westinghouse was entitled to be heard and
to defend its interests.

V. The Agency Possesses the Inherent Authority to Backdate O ains

Because we return this case to the agency for reconsideration,
we shall next consider whether the agency may backdate Lilley's

claimif it finds that Westinghouse did, indeed, violate L.E. § 8-
1302. W agree with the parties and the circuit court that, upon
a violation of L.E. 8§ 8-1302, DEED has the inherent power to
backdate a claimin order to award benefits. W explain.

COVAR aut horizes DEED to backdate an applicant's claim in
seven specific circunstances, including "when the claimant did not
file a claimin reasonable reliance on an invalid agreenent to
wai ve, release, or commute the claimant's right to benefits." COVAR
24.02.02.04D0(1)-.04D(7). Lilley relies generally on the existence
of the backdating renmedy, as well as the broad renedial purpose of
unenpl oynent insurance law, to argue that DEED should grant him
benefits if Westinghouse deliberately attenpted to prevent himfrom
col l ecti ng unenpl oynent i nsurance.

Despite the absence of any express statutory or regulatory
basis for this renmedy, DEED agrees with Lilley that it has the

i nherent power to backdate an enpl oyee's clai mwhen an enpl oyer has
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violated L.E. 8§ 8-1302. It relies on: (1) the renedi al purpose of
unenpl oynment insurance |law, (2) the broad authority of the agency
to promul gate regul ations; and (3) COVAR provisions that expressly
provi de for the renedy in other circunstances.

Est abl i shed by | egislative bodies, admnistrative agencies
derive their power from enabling statutes that govern them As
this court recently noted, "An adm nistrative agency is of course,
a 'creature of statute, [which] has no inherent powers and its
authority thus does not reach beyond the warrant provided it by
statute.' The power to inpose penalties belongs to the |egislature;
however, the |legislature may del egate that power to an agency.”
Lussier v. Maryland Racing Conmin, 100 Md. App. 190, 202-03, cert.
granted, 336 M. 405 (1994) (citations omtted). Al t hough
adm ni strative agencies exist by statute, the absence of express
statutory or regulatory authority does not necessarily preclude an
agency's power to order specific renedies. In Lussier v. Mryl and
Raci ng Conmi n, we sai d:

[Whether a power to inpose a certain penalty is
expressly conferred upon an agency is not determ native

of whether an agency has such power. Rat her, a court

must exam ne the purpose of the statute creating the
agency, its legislative history, and any rel evant case

law to determ ne whether the |egislature intended that

t he agency have the chall enged authority.

ld., 100 Md. App. at 204.
Affording DEED the discretion to backdate upon a finding of a

violation of L.E. 8§ 8-1302 conports wth the overall objective of
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Maryl and' s unenpl oynent conpensati on schene. The CGeneral Assenbly
enacted the Unenploynent Insurance Act in 1936, in reaction to
w despread unenpl oynent during the Depression. Enploynent Security
Admn v. Browning-Ferris, Inc., 292 M. 515, 517 (1982). To
all eviate the financial burden of the newy unenpl oyed and their
famlies, the General Assenbly created the Unenpl oynment |nsurance
Fund, which provides tenporary paynents to individuals who possess
the ability to work, but who have lost their jobs through "no fault
of their omm." L.E. 8§ 8-102(c). See also Westinghouse, 105 M.
App. at 35-36; Allen, 275 M. at 74-75. L.E. 8 8-102(b)(2)
provi des:

[I]nvoluntary wunenploynment is a subject of general

i nterest and concern that requires appropriate action by

the General Assenbly to prevent the spread of involuntary

unenpl oynent and to lighten its burden, which often falls

with crushing force on the unenployed worker and the

famly of the unenpl oyed worKker.

The power to backdate a claimbased on a violation of L.E 8§
8-1302 is inplied fromthe purpose and structure of unenpl oynent
| aw. "An expressed |egislative grant of power or authority to an
adm ni strative agency includes the grant of power to do all that is
reasonably necessary to execute that power or authority." Atlantis
| Condom nium Ass'n v. Bryson, 403 A 2d 711, 713 (Del. 1979).
Wthout the power to backdate an affected enployee's claim it
would be pointless in sone circunstances for DEED to consider

whet her L.E. § 8-1302 has been viol at ed. Such a result would

clearly contravene Title 8 s directive to construe the provisions
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of unenpl oynent insurance law liberally in order to prevent
disqualifications. 1In effect, the process would serve no purpose
wi t hout a chance for a claimant to obtain relief.

A statute nmust be interpreted "'reasonably and with reference
to the Legislative purpose, aim or policy as reflected in that
statute,'" Enbrey v. Motor Vehicle Admn., M. _ (No. 6, 1995
Term filed Sept. 15, 1995) (quoting Mtor Vehicle Admn. v.
Vermeersch, 331 M. 188, 194 (1993)). To this end, courts
interpret unenpl oynent |aw broadly, in favor of granting benefits
t o unenpl oyed individuals. W have said: "[T]he provisions of the
Unenpl oynment | nsurance Law should be liberally construed to
effectuate its legislative intent, and any disqualifying provisions
in the renedial statute should be strictly construed.”
Westi nghouse, 105 M. App. at 36 (quoting Taylor v. Dep't of
Enmpl oynent and Trai ning, 308 Md. 468, 472 (1987)). Therefore, in
order to effectuate the Legislature's intention to favor broad
access to unenploynent benefits, appropriate renedies, such as
backdati ng, nmust be avail abl e.

It is also noteworthy that the Legislature has granted DEED
broad authority to admnister the wunenploynent conpensation
program L.E. 8 8-104 expressly vests the Secretary of DEED with
the power to "take all appropriate steps to . . . reduce and
prevent unenploynment,"” and both the Secretary and the Board have

the exclusive power to create regulations that effectuate the
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statutory mandate of Title 8. Al though DEED and the Secretary have
not explicitly created any renedies for enployees injured by
violations of L.E. 8§ 8-1302, COVAR allows DEED to consider
applications retroactively in other instances of enployer
m sconduct. For instance, L.E. 8 8-106 protects enpl oyees fromthe
acts of unscrupul ous enployers. It states:

(a) Void agreenents -- (1) An agreenent by an i ndividual

to coomute, release, or waive a right to benefits under
this title is void [and]
* *

*

(b)Benefits and rights to benefits -- (1) An assignnent

or pledge of an individual's right to benefits under this

title is void.

Violators of L.E. 8§ 8-106, like violators of L.E. 8§ 1302, are
subject to fine, inprisonnent, or both. L.E § 8-1305(a). In
addition, as previously nentioned, COVAR 24.02.02.04D(2)(7) allows
DEED t o backdate an enployee's claimif the enpl oyer has viol ated
L.E. 8§ 8-106. Because L.E. 8§ 8-106 and L.E. 8 8-1302 punish
simlar instances of dishonest and deceptive conduct, it is
illogical to assunme that DEED intentionally neant to relieve
victins of the former m sconduct but not the |ater.

Finally, DEED maintains that it has the authority to consider
retroactively the applications of affected enployees. Wile not
determ native, the practices and opi nions of an agency bear [|ight
on the perm ssible bounds of their authority. The agency's

""particular expertise in [this] particular field is entitled to

def erence.'" West i nghouse, 105 M. App. at 34 (quoting Sina
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Hospital v. Dep't of Enploynent and Training, 309 M. 28, 46
(1987)). As we have hel d:

Al t hough an adm nistrative interpretation or construction

of a state unenpl oynent conpensation statute is clearly

not binding on the courts, where a state agency charged

wth admnistration of the state's unenpl oynent

conpensation statute has construed or interpreted the

statute in a particular way, the courts of the state, in
recognition of the agency's expertise in the field, wll

give such interpretation great deference unless it is in

conflict wwth |egislative intent or rel evant deci sional

law, or is clearly erroneous, arbitrary, or unreasonabl e.

Westi nghouse, 105 M. App. at 35 (quoting 76 Am Jur. 2d
Unenpl oynent Conpensation 8 17 at 761 (1992)). See also McCull ough
v. Wttner, 314 M. 602, 612 (1989); Sugarloaf G tizens Ass'n v.
Waste Disposal Auth., 323 Ml. 641, 663 n.2 (1991). Although an
agency's opinion lacks nerit if it directly contradicts its
enabling statute, DEED s assessnent of its power reinforces the
agency's statutory nmandate by preventing an otherwise eligible
i ndi vidual fromlosing benefits.

We have | ooked for guidance to other jurisdictions that have
consi dered whether unenploynent conpensation clains nmay be
backdat ed, absent express statutory provision to that effect.
Common to the approach other jurisdictions take is a desire to
effectuate legislative intent underlying unenpl oynent conpensation
st at ut es.

In Wells v. Dep't of Enploynent Servs., 513 A 2d 235 (D.C

1986), the District of Colunbia Court of Appeals reversed and
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remanded a deci sion of the Departnent of Enploynent Services which
had deni ed the backdating of a claimfor unenploynment benefits for
want of statutory authority to approve the claim The court
determned that the lack of statutory authority to backdate a claim
was, W thout nore, at odds with a "statutory schene whi ch suggests
t hat backdating may be authorized in view of the caselaw [sic] in
other jurisdictions.” 1d. 513 A 2d at 240. |Instead, the court
sought a reasoned interpretation by the agency charged wth
adm ni stering the statute. Simlarly, in Meaney v. Board of
Review, 376 A 2d 1253 (N. J. Super. 1977), the court determ ned that
untinely filing of unenpl oynment benefits clains should be accepted
and backdated when the delay is occasioned by msinformation
provi ded by the agency.*

For all these reasons, we hold that DEED nmay backdate Lilley's

application if it finds that Wstinghouse violated L.E. 8§ 8-1302.

‘By statute, sone states expressly permt backdating of
claims under certain circunstances. For exanple, California
aut hori zes the backdating of an unenpl oynent insurance cl ai mwhen
the filing is delayed for good cause. Cal. Code Regs. tit. 22,
81326-10 (1982). See also Wng v. California Unenpl oynent Ins.
Appeal s Bd., 275 Cal. Rptr. 237, 240-241 (1990) (hol di ng that
'good cause' for delayed filing should be defined broadly;
cl ai mant may prevail upon show ng detrinental reliance on
"m sl eadi ng, inconplete, or erroneous advice" by Enpl oynent
Devel opnent Departnent personnel). Addi tional ly, Pennsylvani a
expressly permts up to 52 weeks of backdating when a clainmant is
prevented fromfiling timely through no fault of his own. 34 Pa.
Code 8§ 65.33(a) (1975). Predating may exceed 52 weeks in
i nstances of gross neglect or msrepresentation rising to the
| evel of fraud. See Kear v. Pennsylvani a Unenpl oynent
Conmpensation Bd., 397 A 2d 468, 469 (Pa. Comw. 1979).
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JUDGMENT OF THE CIRCU T COURT FOR
BALTI MORE COUNTY VACATED; CASE
REMANDED TO  THAT COURT WTH
| NSTRUCTI ONS TO REMAND THE CASE TO
THE DEPARTMENT OF EMPLOYMENT AND
ECONOM C DEVELOPMENT FOR FURTHER
PROCEEDI NGS CONSI STENT WTH THI S
OPI NI ON.

COSTS TO BE PAID BY APPELLANT.
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